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DEFACTOCRIMINALISATION - IRAQ

IRAQ
Following the demise of the Islamic Staten lraq since December 2017, ILGA World has remaved lraq from the
list af countries that impose the death penalty for same-sex sexual activity.5 However, though there is no formal
legal prohibition against same-sex sexual intimacy, there have been cases at same-sex cauples and individuals
prosecuted for same-sex sexual intimacy an the basis at other criminal provisions such as “prostitution’ and
‘public indecency”. There also remains a signiticant threat of vialence against people an the basis at their same
sex desire ar gender expression—those perceived as non-heterasexual ar gender non-conforming—acrass the
country.2

Provisions in force

Atter the American invasion in 2003 the Penal Code of 1969 was reinstated in lraq. This cade daes not prohibit
same-sex relations. Notably, even thaugh Article 394 mentions consensual buggery, it applies only it thevictim is
aged 18 or below. It theretore daes nat criminalise same-sex sexual acts between cansenting adults.

lmmadestacts Article 401

Any person who cammits an immadest ad in public is punishable by a period at
detention nat exceeding 6 months plus a fine not exceeding 50 dinars ar by one
at thase penalties.

Human Rights Situation

Until December 2017, the Daesh (ar ISIS/ISIL) held
areas at narthern lraq and narthern Syria. It was
known to target men and women an account of
their gender expression, gender identity and their
sexual orientation. The Nusr [ Victory’ in Arabic]
website, which claims to be the website at the
lslamic Caliphate, has a section an Legal
Jurisprudence (evidence-based rules and the Penal
Code),3 One at the pages under this section is
dedicated to “Punishment tor Sodamy”, which
states: “The religiously-sanctioned penalty for
sadomy is death, whether it is cansensual ar nat.
Thase wha are proven to have committed sadomy,
whether sadomiser ar sodamised should be
killed...’.

According to the Report at the Special Rapparteur
an extrajudicial, summary ar arbitrary executions
an her mission to lraq, there were multiple
executions at both men and wamen an the basis at
their actual ar “perceived hamasexuality.4 ln
August 2016, three women were executed by ISIS
in Mosul far this reason, and several reports have
emerged at 1515 executing gay and ather men by
thrawing them off buildings, and, if they survived
the fall, staning them to death in a public event,
Examples include two men thrawn to their deaths
in November 2015 in Fallujah and another two men
in early 2016 in the city at Rawa and Tel-Atar. The
last reparted execution by ISIS appears to be in
March 2017 in Masul.5 Since December 2017,1515
has last mast of its territary in lraq follawing its

Foranexpar,ation at why Irag was includcd under the Death Pcnalty catcgnr ses: IntcrnaUonal Lcsbian, Gay. BseÄual, Transand Interscx Association: Aengus carroll and Lucas Ramhn Mendos, Stats Sponsored Hamophabla2ol7:A warldsurveyofsexuo!arientotian jows:crimjnaflsatjan, protectlonandrecognitian{Gcncva; ILGA, May 2017), 128.
2 “Irag 2017 Human Rights Report” (US State Dcpartment. Sureau of Democracy, Human Rights and Labor2OlO): Report ar theSpedalRoppartevranextraiudicial,summoryorarbitroryexecutionsonhermissiontolroq.NHRC/38/44/Add.1, 5 kne 2018.3 ‘d.frii /ij L2 4i”, The Nusr.

Repartaf the Special Rapparteuran extrajudciol, summaryor orbitrary exewtians an hej- mission to mg, AIHRCI38!44/Add.1, 5 June2018, para 27.
Laaa Adel, ‘Phatas: Islamic Stats 5tanes a yauth accused at hamasexuality in Masul’. Iraqi News, 27 March 2017.
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military deteat.6 In January 2019, it was reported
that the building from which many of these
executions were carried out was being
demolished.7

Non-State actors ifl lraq inciuding Sharia judges, are
also known to order executions of men and women
for same-sex sexual behaviour, despite the fact that
Iraq’s civil code is silent on same-sex sexual
behaviour, and the country’s legal system does not
defer to the Sharia court. It is also known that both
police and militias have frequently kidnapped,
threatened and killed LGBT people, as documented
by OutRight since 2014, and charted on their
Timelina6

Ina report by LGBT advocacy group lraQueer, it
was found that there has been at east one annual
killing campaign targeting queer individuals carried
out by different groups.9 This inciuded NIS (10%),
armed groups like Asaeb AhI Al-Haq (31%) and the
government (22%). Non-state actors are also a
signiticant source of violence, with family members
rnaking up 27% of the violence committed.

In 2017, a theatre actor was tortured and killed in
Baghdad for “looking gav”.’° A 14-year-old boy was
also murdered in 2018 because of his perceived
sexual orientation and the entire killing was filmed
by the culprit who taunted the vidim with
homophobic slurs while attacking him)’
Additionally, it was reported that suspected LGBT
community spaces have been burned down or
bombed.’2

However, SOGI-related activism efforts have been
documented.1’ lraQueer launched a publicity
campaign in Baghdad by putting up posters and
banners in support of LGBT equality. Another
LGBT group, Rasan, has been organising awareness
campaigns about LGBT issues in Sulaymaniyah.55
Originally founded as an organisation focusing on
women’s rights, thegroup has taken an LGBT

issues: one of the activities the group did was
painting the city walls with murals promoting LGBT
awareness.’6

National Human Rights Institution
lraq has a National Human Rights Institution in
accordance with the Paris Principies: the High
Commission for Human Rights. However. it claes
not address SOGIESC issues in its work.

UN voting record
lraq was nat a member at the Human Rights
Council between 2011 and 2016, and therefore did
not participate in the vote for the three HRC
resolutions on human rights, sexual orientation and
gender identity in 2011,2014 and 2016.

At the session of Third Committee of the UN
General Assembly held in November 2016, lraq
voted against the LAC amendment to remove
Operative Paragraph and in favour of the
African oral amendment to block the lE SOGI at the
UNGA PlenarySessionon 19December2016.
Additionally, lraq voted in favourof the
amendment which tried to block financial resources
allocated to the lE SOGI.

International advococy and
supervision

Universal Periodic Review

raq accepted the only recommendation given to it
(from France) with SOGI content ifl 2 UPR in
October 2014: “Guarantee equalityof civil and
political rights. Avoid ali torms of discrimination
based on ethnicity, religion, gender or sexual

6 Christopher M Blanchard. lraq: Issues ifl the ll5th Congress Congressional Research Service. October4, 2018).
“lraq’s Mosul Demolishes Iconic Building Used By 1515 To Kiil ‘Gay” Men’. NDTV, 14 January 2019.

B ‘ExposingpersecutionofLGBTindividua!s in Iraq.0utRihtAcrIonlrirernotionol 19 November2oi4.”Timelineorpublicizedexecutionsfor”indecentbehavior’OutRjlitAstisi, lnternotior.al. 2April 2016 I
‘Fightingforthe Right to Live:The State of LGBT+ Human Rights in Iraq” (IraQueer, 2018).

‘° Iraqi Actor Reportedly Murdered For Looking Gay”, albawaba The Loop, 3 July 2017.
‘ Sara Al Shurafa, “Iraqi teenager brutally killed because of his boks”. Gulf News, 11 Octabcr 2018.
12 Rachel Bannng-Lover.’Wherearethemostdifficuitplaces intheworld tabe gayortransgender?’. The Guardian. March 1.2017.“ Bethan Mckcrnan, lraq’s ordy openlygay activist an how hes fighting to make his country safer The lndcpe,ident, 15 August2016.
14 in Baghdad. a daring poster campaign to defend LGBT rights”. France24 The Obser,ers, 22 June 2018.
‘ Alex MacDonald, “The world is changing’: lraqi LGBTgroup takes campaign to streets’, Middle East Eye, 10 March 2018

Michaei KLavcrs,’Kurdishgrouplaunchespro-LGBT human rightscampa!gn’. WashinjtonBlade. 3January2Dl7.
Operativc Paragraph 2 was an attcmpt by the Africa Group ta defcr corsdcration and action an HRC Resolution 32/2 under thepretext that turthcr c-unsuitationswcre nceded to determine the legal basis upon which the lE 5001 would operate on. For moreinformation, sec: Out Right, ISHR, ILGA and ARC lnlcrnational. Defrnding the fndependentexpen an protectionogainstviobence anddiscrimination bosed an sexuab orientation ond gender identity at the 7lst Session of the United Nattens General Assembly (2017), 4.
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orientation”: this remained unaddressed in the
delegation’s formal responsat8

The next UPR cycie cl lraq will take place in
October 2019.

Treaty Bodies

In 2015, the Human Rights Committee (CCPR)
included concerns on the stigmatisation and social
exclusion of people on the basis of SOGI, and their
nability to publicIy demonstrate peacefully. The

Committee acknowledged,”... diversity of morality
and cuitures must [...) always be subject to the
principles of universality et human rights and non
discrimination». It urged the State to “vigorously”
combat stereotypes, ensure enjoyment of
Covenant rights to ali, investigate. prosecute
perpetrators and compensate victims, collect data
on SOGI-related crime, and create anti
discrimination legislation that lists SOGI asa
ground for protection”.19

Also in 2015, the Committee Against Torture
expressed concern that attacks against LGBT
people occur regularly and with impunity, at times
leading to death. As such, lraq should “take
effective measures to prevent violence based an
real or perceived sexual orientation and gender
identity and ensure that ali acts of violence are
investigated and prosecuted promptly, effectively
and impartially, perpetrators brought to justice and
victims provided redress”.1°

In 2015, the Committea on Economic, Social and
Cultural Rights (CESCR) expressed concern that
LGBTI persons are particularly affected by
discriminatory practices and recommended the

Government of lraq should adopt a comprehensive
anti-discrimination legislation in accordance with
article2of the ICESR.2’

In 2015, the Committee an the Rights of the Child
(CRC) urged the state to ensure that LGBT children
orchildren who are cared for by LGBT persons, as
well as gender non-conforming children, are not
subjected to any form of discrimination, by raising
the public’s awareness of equality and non
discrimination on the basis of sexual orientation
and gender identity.22 it also cailed on the State to
take ali necessary measures to protect LGBT and
children non-conforming children from ali forms of
attack; hold perpetrators of attacks fully
accountable; and ensure that the sexual or gender
identity of the victim is under no circumstances
accepted as a mitigating circumstance.23

Special Procedures

in 2017 the Special Rapporteur an extrajudicial,
summary ar arbitrary executians visited Iraq and
published a mission report in June 2018.240n the
killings and attacks an LGBT people, the Special
Rapporteur recommended the Government of lraq
to ‘conduct proper investigation and prosecute alI
those responsibie for attacks against, and killings
of, LGBTI persons, including by members of
Government and affihiated forces as wehi as armed
non-State actors”.25 It also called on the
Government to “implement national policies to end
the endorsement of and participation in violence or
discrimination against anyone, including LGBTI
person’s by Government ofticials, including police
and Security Forces’.26

Repofl of the Working Group on the Universal Periadic Review: Iraq, NHRC/28/14. 12December2014. para. 127.98.
Conciudingobservotions onthefiflhperiocEcreportof iroq.CCPR!CJIRQ/C0’S. 3Dcccmbcr 2015. para. 11-12.
Concludingobserationson the initiaireport of lroq, CAT/C/IRQ’CO!l. 7 Scptcmbcr 2015, para. 25.
Conciudir obsemotions an the foorth periodic report of roq. E/C.12/IRQ/CO!4, 27 Ociober 2015,para. 19 and 20.
Concludingobser,ationson thecombined second to fourthperiodicrepoftsof frog, CRC/C/IRQ/C0/2-4. 3 March 2015, para. 20.
Sd.. pa ra. 28.
ReportoftheSpeciolRopportsuronetrojudkiaLsmmo,yororbitroiyexewtionson htrmissiontoiroq,AJHRCJJBI44/Add.1.5june2018

25 Report of the Spedol Ropportcur oa axtrojudiciol, summorvororbitran,,ecutionson her mission to fraq. AINRC/38144/Add.1, 5 June2018, para 84
Ib/sl.
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