Nigewa (33)

Human Rights Watch September 2004 Vol. 16, No. 9 (A)
“Political Shari’a”?
Human Rights and Islamic Law in Northern Nigeria
L Summary
11, Recommendations 6
To Nigetian government and judicial suthorities, at federal and state levels .............. 6
To foreign govemnments and intergovernmental organizations 8
111 Background 9
Shari'a -1
V. The extension of Shari’a to criminal lsw in Nigeria 13
Shari's courts and appeal procedures 18
The role of the “ulama” 19
Choice Of COULtS covoriiisnssmrens 19
V. Human nghts violations under Shan'a in northern Nigeria 21
Use of the death penalty 21
Case study: Fatima Usman and Ahmadu Ibrahim (Niger STe)..oicrmmmmmmmmmmics 25
Death seatences in Bauchi State 30
Yunusa Chiyawa 30
Jibrin Babaji 30
Umar Tod 32
The execution of Sani Yakubu Rodi (Katsina State) 32
Attahiru Umaru (Kebbi State) 33
Seamu Mohammed Baranda (Jigaws State) 33
Safiya Husseini (Sokoto State) 34
Amina Lawal (Katsina State) 35
Other adultery cases.....mmi 36
AMPULION SEOLEMCES ccovovsinmsessissssssisssmssrresseses 36
Execution of amputation sentences in Zamfars State w37
Prolonged deteation of defendants sentenced 10 AMPUIATON rusvurimersssssssisssse 39
Case example: Yahaya Kakale (Kebbi State) 42
Other cases and patterns of abuse 45
Police tortuze and forced confessions 45
Absence of legal sepresentation and abuse of power by police and
prosecution officials 52
Children sentenced to amputation 56
Floggings 8

Discrimination against women 63

109

Y-y



VL Absence of legal representation 68
VIL Trzining of judges n
VIIL The enforcemeat of Shar'a and the role of the hisbah 73
IX. Freedom of conscience and religion, and the impact of Shan’a on nop-Muslims..... 82
X. The umpact of Shari’a oo freedom of expression. 86
Self-censorship 88
X1 The politicization of religion: reactions to the implementation of Shati’a............... 90
XII, Intemational resctions to Shan’a in Nigeria 94
X111 Shari’a and the Nigerian constitution 96
XIV. The federal government’s position on Shad’a 29
XV, Failure to conform to international human dghts standards 103
The rght to life 104
The dght to a fair hearing 105
The rght to be free from tortuze and cruel, inhuman or degrading treatment or
punishment. 106
The right to equality before the law ......covvcvn.e. D 108
The fght to pravacy 109
XV1. Conclusion 109

XVIL Acknowledgements m




I. Summary

Since 2000, twelve states in northern Nigeria have added criminal law to the jurisdiction
of Shar’a (Islamic law) courts. Shar’a has been in force for many years in northern
Nigenia, where the majority of the population is Muslim, but uatil 2000, its scope was
limited to personal status and civil law. The manner in which Shari’a bas beea applied to
criminzl law in Nigenia so far has raised 2 number of serious human rights concerns. Tt
has also created much controversy in & couatry where religious divisions run deep, and
where the federal constitution specifies that there is no state religion.

Shari’a is seen by many Muslims as an eatire system of guidelines and rules which
encompass criminal law, personal status law, 20d many other aspects of religious,
cultural, and social life. There are several different schools of thought and within each
of these, different interpretations of the provisions of Shari'a. Human Rights Watch
does not advocate for or against Shari’a per se, or any other system of religious belief or
ideology; nor do we seek to judge or interpret the praciples of any religion or faith. We
are simply concerned about human rights violations resulting from the implementaton
of zny legal system, in any country.

This report does not attempt to study the Shan'a spstem 3s a whole. It concentrates on
Shari’a in the sphese of criminal lsw as applied in northern Nigeria and ideatifies specific
aspects of the legislation and practices which have led or are likely to Jead to violations
of human rights.! Some of these practices violate what many Mushims consider to be
Shari’a’s own rules and principles, a5 well as provisions within the Nigenan constitution.
The report makes recommendations to the Nigeran federal and state governments for
reforming these aspects to ensure conformity with the intemational and regional human
nghts standards and conventions which Nigeria has ratified

The provisions for and imposition of seatences amounting to cruel, inhuman and
degrading treatment and punishment, in particular the death penalty, amputations and
foggings, are among the main human rights concerns adsing in the context of Shar’a in
northern Nigeda. Since 2000, at least tea people have been sentenced to death by
Shari'a courts; dozens have been sentenced to amputation; and floggings are a regular

' Humen Rights Watch has not carriad out ressarch into the sppication of Shari'a lo divil and personal status
lew. However, soveral Nigerian nongovemmental organizations have boan working in this area, notably 1o
Improve the status of women and to educats wornen about thair rights.
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occurrence in maay locations in the north?  Human Rights Watch is unconditionally
opposed to the use of the death penalty, in any legal system and in any country, as it
constitutes the ultimate violation of the rght to lif¢ and an extreme form of cruel,
ohuman and degrading punishment. Human. Rights Watch is also unconditionally
opposed to other cruel 2nd degrading punishments, some of which, such as
amputations, constitute torture.

Of equal concem is the lack of respect for due process which has charsctetized many
trials in Shari’a courts. The main fallings documented by Human Rights Warch include
defendants’ Jack of access to legal representation; the failure of judges to inform
defendants of their nghts and grant themn these oghts; the courts’ acceptance of
statements extracted uader torture; and the inadequate training of Shari'a court judges
which has resulted in these and other abuses. The practice of convicting defeadaats on
the basis of confessions alone is particulardy wonyiog in the light of well-documented
torture by the police, other forms of pressure exerted on defendants by police,
prosecution officials and others, and widespread corruption in the judiciary. Almost all
the victims of these abuses have been vulnerable men and women from poor
backgrounds who have litdle or no knowledge of their nghts or of legal procedures, or
who lack the financial meaos to obuin legal assistance, even when they know they are
catitled to it. In the cases stadied by Human Rights Watch o far, trisls in Nigenan
Shari’a courts failed to conform to intemational standards of fairness and violated
defendants’ nght to a faur heanng, breaching not only Nigeria’s internations! humsn
ughts obligations, but also provisions within the Nigenan constitution and, according o
many Nigerian Muslims, principles within Shan'a itself. Humaa Rights Watch believes
that had Shari'a court judges followed due process and had defeadants had full legal
representation, many of these death senteaces and amputation sentences would never
have been passed--especially in view of the safeguards which exist within Shari'a against
harsh and unfair seatencing.

Human Rights Watch is also concemed at provisions within Shan’a that discriminate
against women, both in law and in practice, zad other patterns of human rights
violations against women io this context. Some of these violations do not stem directly
from the legislation itself, but from the way it has been used and from 2 climate of
intolerance which has accompanied the introduction of the new legislation.

* As explained in this repon, accuruts figures about frials and santances by Shar'a courts are difficult 1o cbiain
from official sourcas in Nigeda. These figuras are based on Human Rights Wittch's own research and on
Infermation provided by Nigerian lawyess, nongovemmental organizations snd other scurces,
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Human Rights Watch’s research into the application of Shari’a in Nigenia has revesled
patterns of fundamental human sights violations which are not peculiar to Shar's but
typify the human rights situation in Nigeria a5 2 whole. For example, systematic torture
by the police, prolonged detention without trial, corruption in the judiciary, political
interference in the course of justice, and impunity for those responsible for abuses occur
not ooly in the context of Shari’a cases, but are at least as widespread in cases handled by
the parallel common law system.

Indeed, Human Rights Watch’s concems about the state of Nigeria's justice system are
not limited to those areas where Shari’a is in force. In the south and other parts of the
country where Shari’a is not in application, grave human rghts problems persist.

Human Rights Watch has reported extensively on those concerns in other reparts, and is
continuing to monitor and raise these issues with the Nigerdan authorities?

The information and views in this report are based on several moaths of research by
Human Rights Watch in 2003, including in five northern states (Kaduna, Kano, Kebbi,
Niger, Zamfars), and discussions in these aod other parts of Nigeria with a wide range of
people, including defendants tried by Shari'a courts, lawyers, court officials, fedesal and
state government officials, members of the kishab (Shari'a enforcement groups), human
rights organizations, women'’s organizations, snd other members of civil society, Muslim
and Chastian religious leaders, academics, and many other men and women directly ot
indirectly affected by the application of Shad’a. Most of those interviewed were
northerners and Muslims, from different backgrounds and with a range of views on the
question of Sharia and the manner in which it is being applied. We also sought the
views of & number of non-Muslims and people from othes parts of Nigena.

In view of the high level of international attention which has already surrounded the
cases of Safiya Husseini and Amina Lawal, two women sentenced to death by stoning
for adultery, Human Rights Watch has chosen to conceatrate in this report on some of
the lesser-known cases where the violations of the nghts of defendants have beea
cqually serious but have seceived less public atteation.

Human sights in the framework of Shari’z cannot be separated from broader issues of
contention in the Nigerian context; this report looks at some of these issues in as far as
they relate to the human rights situation. In particular, it refers to debates on the
constitutional validity of Shari's and points to specific sections of the Nigerian

* Human Rights Walch reports on other aspects of the human rights situstion in Nigeria are avaifable on our
wabsite www.hrw.arg.
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constitution which have been used by Shari’a advocates and opponents alike to support
their respective positions. The report also deseribes the politicization of religion which

With the exception of state goverament officials and some conservative Muslim leaders,
the majority of people interviewed by Human Rights Watch expressed their
dissatisfaction with the manner in which Shari'a was being applied in Nigera. Many had
initially supported its introduction and continued to profess their commitment to Shari’a,
but explained that they were disillusioned with the way in which it had become
politicized in the hands of state government officals. The result, in their words, was
that the Shari’a in application was not “proper Shar’a,” but “political Shar’s.” They
doubted the sincerity of state governors in introducing Shari’a and complained about
politicians’ failure to implement the econnmic and social aspects, pointing to the
continuing poverty aczoss northesn Nigenia and the abseace of visible improvements in
their daily lives.

Human Rights Watch takes no position on what constitutes “proper Shad’a,” but our
own research confirmed the view that Shari’a has been manipulated for political
purposes, and that this politicization of religion has led to further human rights
violations—beyond those already contained in some of the legislation As explained in
this repore, thee is little doubt that most of the govemors who introduced Shad'a into
their states did so pnmanly for political reasons, in of@er to secure votes and increase
their popularity. They have been prepared to ovetdook and even sanction human rights
violations for the sake of their own political ambitions. They have disregarded the more
compassionate and generous aspects of the philosophy which many Muslims believe
underlie Shar’s, both in the criminal justice sphere 2nd in the economic sphere,

Since around 2002, the application of Shari’a appears 1 have lost steam in northemn
Nigeria. Shart'a legislation s still 1n place in twelve states and Shan'a courts are
continuing to function and hand down sentences; bur the political will to be seea to be
enforcing it io a stict manner has waned. State povemment officials—who, along with
some religious leadess, have been the main champions of Shar’a in Nigeds—have
staked their personal reputation on its successful irnplementation, and are therefore
reluctant to admit that it has lost its impews. However, a study of the outcome of a
pumber of trials, combined with comments made by state government officials and
others, shows a reluctance to carry out some of the harsher aspects of the system, such
as death sentences and amputations, and a desire 10 avoid further controversy. For

* Human rights concems about the lagislation relate In particular to womes's rghts and to the imposition of
corperal punishments, a5 detailed in this roport.
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example, death sentences are still being imposed, but less frequently, and with one
exception (which resulted in 20 execation by hanging), all the capital trials that have been
concluded so far since 2000 have resulted in acquittals by the court of sppeal. Likewise,
dozens of people have beea sentenced to amputation of the hand, but only three
amputations have been carried out, 2nd none since mid-2001. The Shari’a enforcement
groups, known as the hisbah, appear to have lost some of their initial enthusiasm for the
strict enforcement of Shar'a in public life, and cases of harassment by the hisbah have
decteased. 1t would sppear that the combination of external pressure and domestic
disillusion with the manner in which Shari’a has been implemented has had the effect of
dampening the politicians’ zeal: they have realized that their strategy of using Shasi'a 2s 3
quick way to boost their popularity is no longer politically viable, particularly because it
has made them unpopular smong constituencies upon whorm they had relied for
support.

Human Rights Watch believes that the time is right for the Nigerian federal and state
governments to re-evaluate the application of Shari’s, now that it has been in operation
for several years. Whatever the political considerations—some of which are described
in this report—federal as well as state government officials have a responsibility to
ensure that the application of Shari'a does not lead to human tghts violations. In
practice, this would mean amending aspects of the Shari'a legislation and removing those
provisions which constitute inherent violations of fundamental rights, includiag
discimination against women. But it also means implementing Jess controversial
measures, such as ensuring that all defendants ace fully informed of their nghts,
particulacly the right to legal counsel, and that judges are properly trained before taking
on criminal cases, particulardy those cases nvolving death sentences or corporal
punishments. Such sdministrative and procedural measures would go a long way
towards minimizing gross injustices of the type witnessed since 2000.5 However,
attempts to improve the conduct of trials within the existing Shad'a legislation should
not obscure the need to eliminate provisions for cruel punishments and discrimination
easheined in the law.

This teport also contains recommendations to the intemational community. The volatile
politics surrounding Shari’a have attracted significant attention both inside and outside
Nigeria In particular, the cases of Safiya Husseini and Amina Lawal, two womea
sentenced to death by stoning for adultery, captured the public imagination at the
international level and were the subject of massive publicity. Some of this media
coverage has been ill-informed, selective, and sensationalist. Human Rights Watch

* These improvemeants are needed not only in Sharia, but alss in the rest of the fustios system in operation in
Nigarta.
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believes that action on the part of foreign governmeats, interational organizations,
foreign media and others can be instrumental in leading to human oghts reforms in
Nigesa, if it is based on an accurate assessment of the situation. The disproportionate
amount of international atteation on Shar’a has led to the exroneous perception that this
is the only, and the worst, human rights problem in Nigeria. Yet there are numerous
other human rights viclations in Nigeria which are at least as serdous and deserve urgent
attention on the part of the intemational commuaity. Thoussads of people have been
killed in inter-communal conflicts or in massacres by the Nigedan army; extrajodicial
killings und torture by the police are routine across Nigeda; and more than two thirds of
the prison population have not even been tried. Human Rights Watch urges readers of
this report o extend their concem about Shad’a to some of these other problems, which
have been documented in detail by Nigedan and international humaa rights
organizations, including Human Rights Watch ¢

Il. Recommendations

To Nigerian government and judicial authorities, at federal and state
levels

¢ The Nigenan federal and state governments should carry out a review of Shad’a
state legislation introduced since 2000 and remove those sections of the laws
which violate fundamenral humaa fights and breach Nigerda'’s obligations under
the Nigenan constitution and international human fghts conventions. In
particular, they should eliminate provisions for cruel, inhuman and degrading
punishments including death sentences, amputations, and floggings, and
provisions which discriminate against women. They should also decriminalize
consensual sexual relations between adults,

¢ The federal government should take steps towards the abolition of the death
penalty in all legal systems operating in Nigeria. Pending abolition, judges
should refrain from handing down death seatences, amputations and flogpings,
and government authorties should not authorize the execution of these
puaishments. State governors should commute all outstanding death and
amputation sentences.

* Al Human Rights Watch's reports on Nigeria are accessible on the Human Rights Waich wehsite
www. hiw.org.
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e Prisoners who have becn sentenced to amputation should be released if they
have already served a prison term commensurate with their offense. An
independent judicial panel should review their cases promptly and recommend
their release as appropriate.

e Authorities should make it mandatory that at least three judges sit in lower or
upper Shari'a courts dealing with caminal cases, particularly for offenses
punishable by death or amputation.

o Shari’a court judges should always inform defendants of their rights, ensure that .
they have understood these, and confirm that they are fully aware of the
seatence they may face if they plead guilty. Judges should systematically inform
defendants of their right to legal represeatation and offer them the opportunity
to adjourn the trial to give them time o find 2 lawyer. Legal representation
should be made mandatory in all trhals where the offense is punishable by death
or amputation and the federal and state govemments should enable defendants

who are indigent to receive free legal representation.

¢ Judges should not convict defendants solely on the basis of a confession. In
cases whete 1 confession is considered alongside other evidence, judges should
alwags verify that the confession has been made willingly. Judges should never
accept statements alleged to have been extracted under torture. They should
order immediate independent investigations into any claims by defendants that
the police tortured them in order o extract & confession. Prisoners convicted
on the basis of confessions allegedly extracted undes torture should be released
immediately.

» Government and judicial authorities should continue to develop training
programs for Shati’a court judges, as well as judges working under parallel legal
systems. The taining should emphasize the importance of respecting due
process and should include detailed training in human fghts law and its
application. Judges should be made aware of Nigeria’s obligations under the
international and regional conventions it has ratified. Judges’ application of this
training should be regulady monitored and measures taken against judges who
fail to respect due process.

* More generally, state governments should encousage public reflection and
debate on the compatibility of human rights and Islamic law, as well as othes
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systems of law, and highlight the notions of justice, compassion sad
fundamental rights which are integral to Shari'a.

State gavemnments should instruct the hisbah not to bamss or abuse members of
the general public and should set up mechanisms to maonitor their sdherence to
these instructions. If hisbah members apprehend someone suspected of
committing a criminal offense, they should immediately band them over to the
police. Under no circumstances should they dispense punishment themselves.
Any membes of the hisbah responsible for ill-treating 2 suspected criminal
should be suspended from his duties and brought to justice.

To foreign governments and intergovernmental organizations

Continue to encourage the Nigerian federal snd state governmeats to amead
legislation so that it excludes cruel, inhuman, and degrading punishments,
provisions which discriminste against women, and the criminalization of
consensual sexual relations between adults.

Urge government and judicial sutharities to ensure respect for due process in
Shari"a court trials.

Support initiatives by Nigedan human tights organizations and women's
organizations— financiully or otherwise— to provide legal represeatation,
advice, and other forms of assistance to defendants, and 1o ruise awareness of
people’s tights under Shat'a, especially among the rural and the poor.

Extend concern about human rights in Nigena to other areas where violations
have been at least as grave as under Shar’a. These concerns should be voiced
alongside concern about humaa nghts under Shari’a, and with equal force. In
particular, urge the Nigerian government to take effective action to preveat
further extrajudicial killings by the secunty forces and intercommunal violence
and 1o put an end to the impunity protecting those responsible for these cumes.
Also urge the government to address ongoing problems within the common Jaw
system in Nigeria, inclodiog arbitrary acrests, prolonged pre-trial deteation, and
torture by the police.
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Hil. Background’

Nigena has an estimated population of more than 130 million and more than 250 cthnic
groups. Up to date statistics are not available, but it is estimated that around half the
population are Muslims, while just under half are Chrstians. A smaller minority observe
traditional religions. The northern part of the country is predominantly Muslim, with
the Hausa and Fulani the majonty ethaic groups; the south is predominantly Christian.
However, the constant movement of populations, particularly in the context of teade,
has meant that both Muslim and Christian communities are found in most parts of the
country, with sizeable Chsistizn minorities in some northern states and sizeable Muslim
minorities in the south. Muslims and Christians are distributed more evealy in the
central parts of Nigeria known as the Middle Belt, as well as in parts of the southwest,
where the dominant ethnic group, the Yoruba, is made up of both Muslims and
Christians.

Nigeria is a federation of thirty-six states, Each state has its own government and jts
own state house of assembly. State governors are granted considetable sutonomy in
many respects and, in practice, the fedem! government racely intervenes to challenge
their decisions or policies. About half of Nigeria’s states are considered to be part of
what is commonly referred to as the north, although there is no recognized boundary
between north and south, and the regional and cultural identity of some states is the
subject of much dispute.

Partly as a result of its greater ethnic and religious homogenoeity, the northern part of
Nigeria has been treated as 2 distinct entty since the early part of the twentieth century,
inciuding during the British colonial era when it was known as the Northern Region.
From 1914, whean the state of Nigera was st created until the 19505, Nigeria was
administered as two separate halves. Even the legislation applied in the north was
different; up untl today, s separate Penal Code of Northern Nigena® remains in force,
while the rest of the conntry has its own Criminal Code? Politics became segionalized
carly on in Nigeria’s history, with the emergence of three matn blocs: the north, the

* This section provides just a briel summary of the backgmamd issues relavant to the appication of Sharfs In
Nigedia today. Human Rights Watch does nnt seek to duplicale fhe work of nurnerous Nigerian academics,
lrwyers, activists and othars who have written extensively and knowledgeably about the history of Istam and
Shari's in Nigena and the debates surrcunding the place of Shaifa in Nigefia. Some of these works e
roferred 10 in footnates in this repart.

* The Penal Code {Northem States) Fedaral Provisions Act of 1858 is commonly refarred 1o 8s the Panal Code
ot Penal Coda of Northem Nigaria,

* Ciiminal Coda Act, 1961,
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south-west, and the south-east.’ There have been longstanding political tensions and
rivalries between the predominantly Hauss population of the north, and 2 multitude of
other ethnic groups in the south and other parts of the country, partly as a result of the
domination of northemers in military and political positions during the long periods of
military rule. Most of the constitutional changes which led to the full federslization of
the country were brought in during the 1950s, leading up to the country’s independence
in 1960. However, even since the end of military mle in 1999, many southemess still
resent what they perceive 35 the continued domination of northerners in the political and
religious dimension which has been brought to the fore in more recent years, is central
to many of the tensions still prevailing in Nigeria. In this context, Shari’a has
increasingly assumed a symbolic importance in terms of regional as well as religious

interests.

Shari’a

Shari'a is a system of Islamic law based on four main sources: the Qwrar (God’s
revelation to the Prophet Muhammed); the Sunna, or actions of the Prophet, described
in the Hadith; the Qiyar or process of analogical reasoning based on understanding of the
principles of the Que’an or the Hadith; and the Jjnwg, or consensus of opinion among
[slamic scholars,

Shari's has been applied in many different countries with large Muslhm populations to
both caminal and civil lsw. For many Muslims, it is also a philosophy and eatire set of
rules and guidelines which extends well beyond the Western concept of law and governs
day to day conduct in terms of social relations, pavate life, and ethical codes, These are
certain guiding principles within Shari’a upoa which most Muslims agree, but, as with all
religions, there are differences in interpretation. In particular, there have been significant
differences in interpretation of the Que'an and the Hadith, aod therefore different
understundings of aspects of Shari’a amoog religious leaders, scholars, and others. The
majonty of Musliums in Nigena are Sunn:. Within Sunni Islam, the four main schools of
thoughr—Maliki, Hanafi, Haabali and Shafi—have each developed slightly differeat
belicfs and observe different traditions; they have also formulated different

" Thase regions are home 1o the throo largest othnic groups: tha Hausa In the north, the Yocuba In the
scuthwast, and the Igbo - and a number of other ethaic groups - in the scutheast. Many Nigerian academics
and writers have highlighted the role of colonial ragianal policy In the emargency of ethnic and reglonal palitics
in Nigeria.
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prescriptions. The form of Shari'a spplied in Nigeria is based in most part oo the Malik
school of thought, which is dominant among Mushims in west and north Africa!!

In terms of criminal law, there are three main categories of offenses aad punishments
under Shan'a. The first are the hudud (or Aadd, in the singalar) punishments laid out in
the Qur'an and the Hadith; because they are specified by God, they are regarded as fixed
and cannot be changed They include theft (puaishable by amputation), armed robbery
{punishable by death or amputation), extra-marital sex (punishable by death or flogging),
false accusation of extra-marital sex (punishable by flogging), consumption of alcohol
(punishable by flogging), and apostasy or reaunciation of Islam (punishable by death).
However, even these offcases, despite their fixed nature, have been interpreted
differently by different schools of thought, and in different countries. For example in
Nigeria, apostasy is not included as an offense in the Shari’s penal codes, presumably in
recognition of the diversity of faiths in the country, even in the north, and the sght to
freedom of religion.

The second category are gitas and diya punishments. Oisar, applicable for murder or
injury, is based on the notion of retaliation: it involves inflicting the same punishment on
the defendant as she or he inflicted on the victim, in some cases using the same methods
(for example, a murdetes should be killed with the same type of weapon as she or he
used 1o commit the murder). Dy, ot the payment of blood moncey, requires financial or
materal compensation for the erime in cases where the family of the victim does not
demand gitas. The third category aze fa'gr punishmeats, where judges can exezcise
discretion and choose from a range of punishments, s the state is not bouad by the
wishes of the victim'’s relatives.

In terms of criminal law, sceording to Shari’a, the accused should always be given the
benefit of the doubt. Considerable latitude is provided to Shat’s court judges who are
expected to exercise great caution before sentencing, evea in the case of budwd, whese
fixed punishments are specified. For certiin crimes, the standard of evidence required
for conviction is deliberately set so high s to be almost unattainable, meaning that the
law 15 intended more a2 detesrent than a real prospect of punishment.

"' The Maliki and Hanafi schools are generally more fimdble than the Hanbad and Shafl schodls of thought in
that they aiow for & wider range of sources of legislation, including istihsan (prefecence), lstishab
(acquaintance), urf (usafui public practice) snd masfaha (public good). This mnge of sources has allowed laws
to evolvs nd has been usad by those campaigning fo legal reform. See Albags AL-AS! Mukhtar, Human
Rights and lelami: Law: the developrment of the rights of siaves, women and allana in fwo culures, unpubifished
PhD thesis, 1996, Universily of Manchestae,
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Even if the accused confesses to the crime, Shari’a allows them several opportunities o
withdraw the confession. The confession should be made willingly and the accused
should fully understand the implications of confessing. Judges should always look for
mitigating circumstances—for example the poverty of the accused, in cases of theft—and
the meatal sanity of the defendant should always be taken into account whea
determining the seatence. The Zamfara State govemor (one of the keeaest advocates of
Shari's in Nigeria) told Human Rights Watch: “If someone’s basic needs are met but he
still goes to steal, the requirement for amputation has been met. But if the person is
needy, they can’t even be punished under Shad'a. Ot they will be given a light seatence,
for example one or two months ™12 The Kebbi State Attomey Geaeral also claimed that
Shari’a court judges were tanght to ask the defendants, first, whether they committed the
offense, and secondly, why, and that if they said they had stolen because they were
hungry, they should not be convicted.!* In additian, to be convicted of theft, a person
must have removed aa object which is not his/ber own from its usual place of custody;
if the object is in 4 different place or has been left out negligently, the person should not
be convicted.

The accused should also be given several chances, inclnding the chance to escape
punishment completely. A Muslim human rights activist explained to Human Rights
Watch: “Under Shari’a, if a convicted person runs away from the authoritics, the case is
over. They can't pursue him. The emphasis is on repentance."™ Judges should also
sztisfy themselves that the accused fully undesstand and appreciate their offense and the
consequences in terms of sentences they may occur. However, in practice, Shad'a courts
have fadled to observe all these requirements. !

Islam has been practiced in Nigera since around the eleventh century, and Shari’a has
been applied in the northem part of the country before, dunng and since the colonial
period.' It has been in force at least since the Islamic jihad led by Shebu Uthman Dan

 Human Rights Wateh inteeview with Zamdara State Govemor Ahmed Sanl, Gusau, August 4, 2003

" Human Rights Walch interview with [brahim Malafu, Kebbi Stata Attamey Generad, Bimin Kebbi, December
18, 2003,

" Human Fgits Watch interview, Abuja, July 21, 2003.  This is a reference to an incidant which cocumed
during the Prophat's me, when a man sentenced 1o death by sloning ascaped after he had received the firot
stones, When peapia ran afler him 1o try to calch him, tha Prophet said thay should not do 5o (tee fon Abi
Hadld, Sharh al-Balagha, p.1311). However, the principle undedying this Incident — that a canvicted person can
be aliownd to escape - has not been insétutionalized in law,

" Many Mustims In Nigeria and othar countries have written about the principlas of compassion, faimess, and
justice inherent in Sharfa. For 8 succinct explanstion of thess principles and the failure of Nigedian stafo
povernments to five up o them, see *Punishments under Shard'a and thelr significance,” by Maryam Iman,
published in Nowaswaich (Legos), November 3, 2002,

* Many Nigarian and non-Nigeran wiiters have published scoounts of the historical evolution of Shari'a in
notthem Nigeriz. See for example *An opportunity missed by Nigeria's Chistians,” by Philip Ostien, Faculty of
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Fodio and the establishment of the Sokoto Caliphate in 1804. However, some scholars
have argued that it was established even eardier in Kanem Bomo (in present day
northeastern Nigeria and southern Chad)."?

When northern Nigeria was colonized by the Brinsh in the late nincteenth century,
colonial laws continued to recognize Shar’a, but certain aspects of it were modified or
restricted. Shari’a courts—then kaown as area courts—had jurisdiction only over mattess
of personal status law, such as divarce, inheritance, 20d domestic disputes. Criminal
matters were dealt with under the Penal Code for Northem Nigeria; although strongly
influenced by the British legal system, the Penal Code included masy components of
Shari’a. However, the British colonial administration excluded the harsher penalties such -
us death by stoning and amputations on the basis that they were “repugnant (o natural
justice, equity and good conscience;” floggings continued to be camied out

Many nostherners interviewed by Human Rights Watch in the course of our reseacch
stressed that Shari’a was not new in Nigeria. They explained that what was new, or what
was being revived, was its extension to criminal law, and dowmplayed the overall
significance of the new legislation brought in since 2000, However, the extension to
criminal law has had wide-ranging consequences-and has opened up complex political
aod religious debates. It has also mised fundamental human nghts issues, particulary
with regard to the introduction of sudud punishments, which include death by stoning
for adultery, amputation for theft, and flogging for consumption of alcohol.

IV. The extension of Shari’a to criminal law in Nigeria

The govemor of the sorthern state of Zamfara, Ahmed Sani, was the first to introduce
Shag’s for criminal law, within a year of the 1999 elections which brought President
Olusegun Obasanjo and new state governoss to power. The Shari’a Establishment Law
was introduced in Zamfara State on October 27, 1999, and came into force on January
27, 2000. The introduction of Shari's in Zamfara State attracted a huge amount of
atteation, and Ahmed Sani became the self-appointed champion of Shan’s in Nigeria.

The Zamfara state governor had accurately judged the mood of population. The
introduction of Shag’s was initially very popular, for several reasons. Foremost amoog

Law, University of Jos, presanted st a conforance on *The Sharf'a debate and the shaping of Muslim and
Christian identities in Northem Nigesia,” Univorsity of Bayreuth, July 11-12, 2003,

" Sea AA Gwandy, *Shara in Northem Nigeria: the Experiences of Bomo and Solkato Caliphates,” In
AM Yakube, AM Kani and Llunald (eds.) *Undarstanding Shara in Nigeria® (Spectrum Beoks, Ibadan.)
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these was public disenchantment with 2 govemment and « legal system which were
failing people in many respects. There is widespread poverty across Nigeda, and the
vorth is especially underdeveloped. There was the expectation among the general public
that Shari’a, with its emphasis on welfare and the state’s responsibility to provide for the
basic needs of the population, would go some way towards alleviating their plight.
People also felt frustrated with the law eaforcement ageacies and the judiciary: come
was increasing, yet the police and the courts were paralyzed by inefficiency and
corruption. Shari'a was seen as an alternative to these problems, offering a system which
promised to be faster, less cumbessome, and less comrupt. Finally, the introduction of
Shar’a was no doubt attractive to many us 4 re-affirmation of their religious ideanty,
especially in the context of recurring tensions between Muslims and Chrstians.'®

Capitalizing on the mood in Zamfara State, other state governors soon introduced their
own Shar’s legislation. By 2002, twelve states had adopted some form of Shar's into
their criminal legishition: Bauchi, Bomo, Gombe, Jigawa, Kaduna, Kano, Katsina,
Kebbi, Niger, Sokoto, Yobe, and Zamfam. These twelve states are so far the only states
in Nigeria where Shari'a courts have the judsdiction to try criminal cases. However,
some Muslims in other parts of the country, particularly in central and western states,
such zs Nasaraws and Kwara, where there are lasge Muslim populations, have been
agitating for Shag's to be introduced there; to date, these state govemors have resisted
the pressure. However, in the southwestem state of Oyo, it was reported that on
October 31, 2002, & man was sentenced to flogging for extra-marital sex and the
punishment carried out, even though Shan's is not in force in the state. He was
sentenced not by a Shan’a court, but by an Independent Shani"a Pagel'®

In all these tweive states, Shan'a applics only to Muslims, State governmeats have not
attempted 1o coerce non-Muslims into being tried by Shari’a courts. However, non-
Muslims are not prevented from accessing the Shan's junsdictions and may choose to
take cases through the Shan’a courts if they wish. Some have done so in the belief that
their cases would be treated faster, but overall, such cases are rare. Normally, non-
Muslims accused of crminal offenses continue 1o be toed under the common law
system by magistrates’ or High Courts, which opesate in paralle]l with the Shan'a courts.

" Soma of the other political and economic factors which increasad popudar support for Shiar'z are described in
Hussaini Abdu, "Power in the Name of Allah? Musim Wormaen in Conlermporary Nigerian Pofitics,” presantad &t
a national workshop on Gender, Polifics and Power, organized by the Cantre for Social Scionce Research and
Dovelopment, July 28-30, 2003, Lages. .

™ Sees *First flopging for adultery in southwest Nigaris," Agence Franca-Presse, October 31, 2002, and *Man
tecsives 100 strokes today under Shari's in Oyo State.” The Vanguard (Lagos), October 31, 2002 The
Indapendent Sharl'a Panel was established by Musiim groups, not by the stats govemment, and does nat enjoy
state recogniion, I sits in court promises and attends to ¢hil and parsonal cases voluntisrdly reporied by
offenders, parties in confict, and famiian.
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A third type of court, customary cousts, also deal with cases of non-Muslims in the
south, as well as in Kaduna State. At the level of state governments, the state attorney
general is responsible for the operation of both the common law and Shari’a systems in
the state; there is also a Shar’s section in each state ministry of justice.

‘Most of the twelve northern states have adopted a Shari"a penal code and a Shari'a code
of cominal procedure, based, in most cases, on that of Zamfars State. Same, such as
Niger State, have opted to amend existing legislation to make it comply with Shari'a and
have pot introduced a separate Shar’s penal code or code of criminal procedure.®
There is still considerable confusion about which legislation is in force in the northem
states, even among judges, academics, and other people described as Shar’a “experts.”
In any cvent, thete is an overlap between the Penal Code for Northern Nigeria and the
Shari'a laws, as the Penal Code includes elemears of Islamic law 20d provided the basis
for whole sections of the Shari'a penal codes. However, there are some critical
differences. In particular, the Shad’s codes contain provisions for death by stoning and
amputations which were not included in the Penal Code.

In mast cases, the Shan'a legislation was ruzhed through in 2 hurrded and incomplete
way. A human rights activist and lawyer told Human Rights Watch: “Advocates of
Shag’z wrote the laws ia a few weeks, The authors koew they were impeefect but rushed
them through for political reasons. Now they are gradually reviewing them [...] They
wanted to precipitate 2 fait accomph.” # The former atea courts were renamed Shad'a
courts and judges who only had experience in personal status law matters were Suddenly
expected to hear cominal cases and, in the most serous 1nstances, to try offenses
punishable with death. They were thrown into this role with very little training or
background, with the result that many judgments handed down contained segious errors
of procedure. Judgments weze inconsistent and based on vastly diffeceat 1oterpretations
of the law. Even lawyers and academic scholars who had specalized in studying Shad'a
offered sigmificantly differeat interpretations of the new legislation. Not only were the
new Shari'a penal codes imperfect and mconsistent, but some of them referred to

* Some of the differences between the Shari'a legisiation ndopled in different states are cutlined in “Legal
pluralism and the development of the ruls of law in Nigeria: Issuas and chafienges in the development and
applcation of Shara,” by Dr Muhammed Tawfiq Ladan of Ahmadu Bello University, Zana. The paper, which
also lists the different states' legisiation relating o Sharfa, was one of saveral prasented at a conferance on
*Shart'a penal and famiy laws in Nigeria and in the Musiim word: a rights based appraach,” organized by the
Intemnational Human Rights Law Group in Abuja on August 57, 2003,

¥ Human Rights Watch interview, Abujs, July 21, 2003, State gavemnors subsequantly recognized that tha
Shati'a codes which had been adopted contained numerous incensistencias and amem. As a resull, In 2002,
efforts begoan to harmonize them and ensure consisloncy. Shara experts at the Contre for Islamic Studies and
the Fatully of Law al Ahmadu Befio Univeraity, Zaria (Kaduns Stale), were among those tasked with this
exercise. Some state govarnments, such as Kano, also set up commiitees of lslamic scholars to reviaw and
petfect the state legislalion, By mid-2004, the formal harmonization of codes had not yat bean completed.
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prescuptions within Islam which were not codified in the new laws but were
nevertheless expected to be enforced. For example, several states’ Shan’a penal codes
refer to offenses which are not specified in the Shari'a penal codes themselves but are
punishable by imprisonment, flogging or fines @

‘The general population was even less well-prepased for the introduction of an eatirely
new legal system, and ill-informed about the procedures and abont their nghts.
Oxrdinary people have found it very difficult to challenge dedsions of the Shari’s courts,
especially as judicial officials, religious officials and others have often portrayed these as
the decisions of God rather than the decisions of judges—a view which has disconraged
many from openly questioning the outcome of toals. Many Muslims who are in favor
of Shari’a but critical of the manner in which it was introduced highlighted the failure of
state government authorities to raise awareness and educate the population before

introduciog the system. 2

Following the introduction of the new Shari'a legislation, most state governmeats set up
mucmresmdgroupswcnsmcmcunplcmcnnmmofsmg These structures
inclnded Shari's implementation committees and groups known ss hishak, whose main
role wus to ensure observance of Shan'a among the population and to report any
breaches. The creation of the hisbah was popular in some quarters because of 2 deep
distrust in the Nigedan federal police force, both among the general public and among
state politcians® In severs! states, the hisbah have Wéen used to carry out arrests, for
example in cases of suspected adultery or fomication, consumption of alcohol and other
offenses. As described in this report, members of the hisbah have been responsible for
a range of buman rights abuses in the course of enforcing Shan'a, especially in the one t0
two years after they were set up,

Shari'a has been applied inconsistently across the twelve stutes. The enthusiasm with
which it has been enforced, both by the courts and by the hisbah and other

implementation groups, has also varied greatly, depending on the religious make-up of

# ¢ or axampie Secton 02 of the Zamfara State Sharfah Penal Code Law 2000 states: *Any act or omission
which is not speciically mensioned in this Shar™a Penal Code but is otherwise declared 1o be an offence under
the Quran, Sunnah and Jtihod of the Maliki schoo! of Isfaméc thought shall be an offence undar this code and
such sct or omiszion shall be punishabla: a) With Imprisonment for a l2rm which may extand o 5 years, or b)
With caning which may extend to 50 teshes, or c) With fine which may extend to N5,000.00 or with any two of
the above punishments *

7 Humon Righls Walch Interviews, Abuja and various locations in northem Nigena, July and August 2003.

* State governmants naross Nigetia havo been agitating for grealae polisical and lognl autonomy for many
years. Some of them have baen calling for state governments 10 be able 10 create their own stats police - 2
demand which the fedem! govemmant has resizlad 1o date.
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the state and, to some extent, on the political whims of state govemnors. At the one end
of the spectram, Zamfara State has applied it the most strictly, although even there, the
fervor has eased off since it was first introduced. At the other end of the spectrum,
Kaduna State, where about half the population of the state are Christians and where the
prospect of the introduction of Shari’a led to massive fots and killings in 2000, few
crminal cases have been brought before the Shad’s courts, and with one or two
exceptions, harsh corporal sentences have not been passed. A human rights activist and
academic in Kaduna told Human Rights Watch io mid-2003: “In Kaduna, the Shari'a
courts are there but they are as good as not there. There has been no sedous case since
the (2000 and 2002) nots. They deal more with domestic cases.” A lawyer in Kaduna
also said: “Generally, it is as if there is no Shar's in Kaduna " Kaduna is divided into
“Shan'a-compliant” and “non Shari’a-compliant” areas; residents of the former,
predominantly Muslim areas, are expected to comply with the requitements of Shari's,
whereas those of the predominantly noa-Muslim or mixed areas are not. However,
residents of Shari’a-compliant areas can simply cross over into 2 non-Shar'a compliant
area, where they can buy and consume aleohol and where prostitution is common, then
retum to the Shari’a areas without any consequences. In the words of a human rghts
activist in Kaduna: “Shari’a in Kaduna exists in one street but not in another.”

To 2 lesser extent, 2 similar situation has prevaied in Kano, at least in the state capital.
While predominantly Muslim, Kano State has a sigaificant minority of other groups.
Alcohol has been sold openly in some areas, for example in the area known 2 Sabon
Gar which is populated mostly by people who are neither Muslims nor northemers,
However, in May 2004, it was reported that 2 new law outlawing the consumption of
alcohol throughout Kano State, even for Chrstians, bad been passed by the Kano State
house of assembly. Evea in states such as Zamfars, certain areas are designated as
exempt from Shari’a. These are mainly areas or institutions undex the control of federal
suthorities, such as militacy compouads. In these areas, alcohol is consumed libemily
and openly, including by Muslims. They are only liable to be arrested if caught drinking
alcohol outside these specific areas.

* For detalis of the 2000 and 2002 riots in Kaduna, see Human Rights Watch report *The Miss Warld dots:”
continued impunity for kiings in Kaduna,” Juty 2003,

* Human Faghta Watch interview, Kaduna, July 23, 2003,

¥ puman Rights Watch Interdew, Knduna, July 24, 2003

* Human Rights Wateh interview, Abuja, July 23, 2003.
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Shari’a courts and appeal procedures

There are three types of Shari’a cousts dealing with criminal cases at state level. The
lower and upper Shari'a courts (of which there are several in each state) hear cases in the
first instance. Uppes Shar’a courts also have appellate jursdiction and are able to hear
appeals from cases tried in the lower Shar'a courrs. Each state then has its own Shari’a
court of appeal, which hears appeals on cases tred by the upper Shar's courts. Only
one judge sits in the lower and upper Shan’a cousts—a cause for concem in the case of
crimes which carry seatences such as the death penalty or amputations. Between three
and five senior judges sit at the Shari’a state court of appeal; these judges are generally
more expenenced than those sitting in the upper and lower courts,

After being seatenced by the upper or lower Shari’s court, the defendant is given a thirty
day period in which to appeal. In practice, 2 number of appeals which wese filed after
the thirty day period had elapsed have been sceepted.

Once defendants have exhausted their avenues for appeal within the state, and if the
Shan's court of appeal bas confirmed the sedtence, they can then appeal wo the Federal
Court of Appeal, and ultimately to the Supreme Court.  These are both federal
institutions and are not Shar’a courts, aithough they have jurisdiction to hear appeals
from Shari’a courts and their appeal panels are supposed to include judges with expertise
and knowledge of Shari's. Some advocates of Shari'a have complained about the
shsence of & specialized Shari"a court of sppeal at the federal level, arguing that the
judges of the Federal Court of Appeal and Supreme Court zre not well- versed in Shao’s;
some also fear, perhaps, that these institutions are too close 1o the fedeml governmeat,
and therefore likely to be opposed to Sharia.

If 2 death sentence or amputation is confirmed by 4 state’s Shad’a court of appeal and
the defendant chooses not to appeal to the Federal Court of Appeal, the state governor
must personally authorze the execution of the punishment before it can ke place, or
can choose o pardon the convicted person.

At the time of writing, no death penalty cases tried under Shari’a have yet reached the
Federal Court of Appeal or the Supreme Court. Only one amputation sentence is
known to have reached the level of the Federal Court of Appeal: that of Yahaya Kakale,
from Kebbi State, descabed in this report.  This wll be a test case and, depending on
the outcome of the appeal, could set an important precedent for other cases. Lawyers
are hoping that this case, and any other Shan'a case which reaches the federal level, will
force consideration of the broader question of the constitutionality of Shati'a (see
below). Should the Federal Coust of Appeal or the Supreme Court rule that the Shari’a
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court did not have the jurisdiction to hear criminal cases under the constitution, this and
potentially all other cases could be thrown out, leading to the collapse of the whole basis
of the Shari"s criminal system in its current form.

To date, lawyers preparing the grounds for appeals in Shari’a cases have conceatrated on
technical and procedural matters. Some of these grounds have been accepted by the
Shar’a state courts of sppeal who have ruled in favor of the defendaats on the basis of
these procedural points. Most lawyers have so far shied away from challenging the
jurisdiction of the Shari’a courts and their constitutional right to try ciminal cases, so no
court of appeal has yet had to rule on these issues.

The role of the “ulama”

In paraliel with the formal Shari’a court system, the sama, or Islamic scholass, play a key
role in some of the cntical decisions in Shari'a cominal cases. In some cases, they may
have the power of life and death over the defendant. The udarss, who play an influential
role in social and political life in northern Nigenia, are consulted for advice and guidance
by a number of actors, including Shari’s court judges and state governors. In the
absence of any thorough trining (see Section VII of this report), Shan'a court judges
often refer to the slama for advice if they are uncertin about the approprate course of
action. State governors also seek their advice on specific cases and expect to be guided
by this advice, particulardy on cases of amputation and death sentences whese the whoma
advise the governors on whether to confirm or commaute the seatences. The advice
provided by the wlama is not based on cleady formulated criterda, nor is it governed by
any legislation or recognized regulatory framework. The lack of definition of the slama's
role and the lack of transpatency about theis decisions also favor corruption. A human
nghts activist told Human Rights Watch: “The role of the wlama varies, It depends on
who pays them the best.”?

Choice of courts

As indicated above, three different legal systems operate in pamllel in Nigeria: the
common law system (magistrates” and High Courts), Shan'a, and customary law. In
principle, cases against Muslims are normally brought before Shad’a courts, but in
practice, there is some discretion, and apparently acbitrary decisions have been made as
to which courts should handle which cases, Corruption is widespread within the judicial
system, und there are often no objective or consistent reasons why certain cases are
brought before 2 Shari’s court or 2 magistrates’ court. Defendants are rarely able to

 Human Rights Watch interdaw, Abuia, July 18, 2003.
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challenge the choice of system, yer the consequences in terms of seatencing could be
severe.  For example, Mohammed Bals, in Kano State, was accused of theft on two
separate occasions, in 2002 and 2003. He was tried on the first occasion by a Shar'a
court 2nd on the second occasion by 2 magistrates” court. The Shad’s court sentenced
him to amputation, while the magistrates’ court sentenced him to eighteen months’
imprisonmeat, or a 5,000 naira fine. The reason for the diffecent choice of courts was
not known to the defendant® In Bimin Kudu, Jigawa State, in around early 2002,
several men accused of gang-maping a young girl were tried under the common law
system. It was zeported that the defendants’ relatives, who were influeatial in the sodety,
had persuaded the judicial authorities not to try them in a Shari’a court, even though all
the defendants were Muslims.»

A number of defendants who were sentenced to amputation have alleged that police and
judicial officials were bribed or otherwise pressured to take their cases before Shari'a
courts. For example, Altine Mohammed, accused of theft in 2001 in Bimin Kebbi,
Kebbi State, was initially taken to 2 magistrates” coutt; he pleaded ot guilty and was seat
on remand for two weeks. However, the grand kadi (judge), who owned the items he
was accused of stealing, reportedly requested that the case be transfetred to the Shari’a
court Altine Mohammed witnessed the grand kadi’s messeager talking to a policeman
from the Criminal Investigation Department at the magistrates’ coust. When he asked
the policeman why his case was being transfersed to a Shad’a court, the policeman said
he would not tell him anything more unless he gave him 3,000 naira. The case was
transfeered to the Shar’a court. During the trizl there, the grand kadi's messenger was
one of the witnesses, even though he had not seen Aline Mohammed stealing the jtems
and told the court that he did not know him.*? Altine Mohammed was sentenced to
amputation by the Upper Shari’a Court 1, Bimin Kebbi, oa July 25, 2001.

According to a lawyer in Kaduna Sute, the state attorney general decides which type of
court should hear a case if the case 15 especially setious or controversial, or if itis a
“capital offense."® He explained that the state attorney genesal’s decision as to which
type of court should hear a case is eatirely at his own discretion.™ In other cases, the
decision is taken by the state commissioner of police. While Christians can refuse to be
tried by a Shar’a court, Muslims cannot. The reasons for the decisions are not always

¥ Human Rights Watch interview, Goron Dutse Prison, Kano Stats, Decamber 14, 2003,
" Human Rights Watch interviaw, Kano, July 30, 2003.
= Human Rights Waltch intanview, Kebbi Prizon, Bimin Kebbi, December 17, 2003,

2 The term *capital offense” is sometimes used In Nigeria to refer not aaly 1o offenses vihich are punishable by
death, but atso to those punishable by other harsh punishments, such as amputaticn.

* Human Rights Watch interdow, Kaduna, July 24, 2003,
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cleady articulated. For example, while a number of murder cases involviog Muslim
defendants have been brought before Shari’a courts, others have been brought before
magistrates’ courts.  Furthermore, as indicated in this report, the police are often
susceptible to pressure and corruption, and in practice, the decision to take a case to a
particular type of court is often made at the lower levels of the judiciary.

In Zamfara State, however, in October 2002, 2 separate law was passed removing the
criminal jurisdiction of magisteates” couts to try offenses committed by Muslims, thus
confirming the absence of choice for all Muslim defendants: “[...] magistrates courts of
whatcver grade shall cease o have junsdiction to try any criminal offence where the
accused or all the accused persons profess the Islamic faith.™ The law, initiated by the
govermor, was passed by the state house of assembly without much debate or
CONLIOVErsy. As a result of this law, all cases involving Muslims wese transferred from
the magistrates’ courts to the Shari’a courts in Zamfara State.

V. Human rights violations under Shari'a in northern Nigeria

Use of the death penalty

The desth peaalty is provided for in Nigeria not only in the Penal Code and Shar’a
legislation in force in northern Nigeria, but also in the Criminal Code, which is in force
in the rest of the country. Since 1999, the federal government has shown hitte
enthusiasm for camrying out executions, bat it has not taken steps to remove the death
penalty from existing legislation. Under the common law system, courts have continued
to hand down death sentences for offenses such s murder and armed robbery;3
however, none of these have been executed since President Obasanjo came to power in
1999.57

When northern state governors began introducing their own Shari'a penal codes in 2000,
the scope of the death penalty was expanded to cover offeases such as gna (extra-marital

* gection 3 of Magintrates Courts (Rastriction of Pownrs) Law 2002,

* Amnasty Intomational recorded af loast thirty-thees death senlences passad since 1899, of which at least
twanty-two wore handed down under the Pana! Code of Northem Nigeria. Ses Amnesty infornstionai report
*Nigeria the death penalty and woman under the Nigerian penal systems,* Febvuary 2004, The Nigarian
human rights omgantzation Legal Dofence and Assistanca Project (LEDAP) reported that according o law
repods and court judgments, 47 death santences had been confirmed by the Supreme Court between 2001 and
7003, See “Who has the right to kill = & report on death penalty in Nigada, 2001-2003," LEDAP {Lagos).

¥ The last execution under the Criminal Code recorded by Amnesty Intemationa! was in March 1888,
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sex).% In haman rights terms, this was one of the most significant changes introduced
by the Shar'’a legislation. Previously, gins was an offense under the Penal Code of
Northern Nigeria, but was punishable by 2 prison term or & fine, not by death. The new
Shari’a legislation not only continues to criminalize consensual sexual relations between
adults, but imposes the harshest punishment for them. It makes a distinction between
the penalties for married snd unmarried defendants facing charges of gina. The chacge
of zina catries a sentence of death by stoning if the defendunt is married, or has ever
been married, even if they have subsequently divorced; in this context, the offense is
referred to as adultesy, In the case of vamarried defendants, the offense is referred to as
fornication, and the sentence is one hundred lashes.

Since Shard’a courts started hearing caminal cases in 2000, they have handed down at
least ten death sentences.?  Of these, one has been carried out; five have been
overtumed on appeal; and, at the time of writing, four are still in appesl. Those
seotenced 1o death include four women and six men. The offenses for which they have
been sentenced to death have included murder, sodomy, and adultery,

Women have been disproportionately affected in adultery cases, because of different
standards of evidence required: 2 man facing charges of adultery must have been seen in
the act by four independent witnesses before he can be convicted, whereas a woman can
be found guilty on the basis of pregnancy slone®

- -

Sodomy, defined as “carnal intercourse against the order of nature with any man or
woman,"# is also punishable by death by stoaing. In practice, most of the sodomy cases
which have come before the Shari’a courts have not been about consensual, sexual
activity between zdults but rather allegations of aduits sexually abusing children; Human
Rights Watch is not awire of anyone seatenced to death for sodomy with an adult.

* Zina s defined as follows in the Zamtans State Sharfa Penal Code: “Whoever, being @ man or a woman fully
responaible, han sexual intercowrse Drough the genital of & person avar whom ha has no saxual rights and n
circumstances in which no doublt adsts as to the illegality of the act, is guity of the offence of 2ina.” Zarnfam
Stale Shael'a Pensl Code Law 2000, Section 126

T This Is the number of death sanlences racorded by Human Rights Watch on the basis of its own ressarch
and cases mported by Migarian lawyers and nongovemmantal organizations. Given the absence af refiable

officiaf statistics and the poar levei of monitoring of cases across the northem statss, it is possible thit there
have been other cases,

“ Human Rights Wateh is not aware of any casa in Nigerls whese a man has been found gullty of adultery on
the basis of the testimony of four independant witnesses. In the cases of Ahmadu Ibrahim, who was santenced
lo death for adultery i Niger Stale, and Yunusa Chiyawa, who was sentenced to death for adultery in Bauchi
State, the men's own confessions were the basis for their conviction,

' Section 130 of the Zamfaca State Shari'ah Penal Code Law, 2000. A simiar definiion is indluded in other
sigles’ panal codes.
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There are varations in the punishments for sodomy in the different states’ codes. Some,
such as the Kebbi State code, state categorically: “Whoever commits the offence of
sodomy shall be seatenced to death by stoning.”< Others provide alternative
punishments. For example the Zamfara and Kano state codes specify that if the
defendant is married, they should be seatenced to death by stoning, but if they are not
married, they should be seateaced to fogging® The Bauchi State code is less specific:
“Whoever commits the offence of sodomy shall be punished with death by stoning
(rgim) or any other means decided by the state.#

The death penalty cases which have attracted the most public attention so far bave been
the cases of two women sentenced to death by stoning for adultery, Safiya Husseini in
Sokoto State, and Amina Lawal in Katsinz State. Both these cases, described below,
elicited strong international outrage. In both cases, the men alleged to have been
involved in the adultery wete let off for lack of evidence, illustrating the inequality of
men and women before the law and the discrimination against women resulting from the
different standueds of evidence requited.

In the High Courts, wheze all non-Shari’a capital cases are heard, legal representation for
defendants is mandatory in death penalty cascs. No such provision exists under the
Shari'a system in operation in Nigeris. In almost all the Shac’s death penalty cases so
far, the defendants have beea tried in the court of first instance (lower or upper Shari’a
court) without a lawyer. Lawyess have only been able to intervenc at the appeal stage. In
several cases, they have been successful in obtaining a reversal of the judgment on
appeal, but this does not compensate for their absence during the tral of fest instance,
nor is there any guarantee that in fature cases, courts of appeal will always mle in favor
of the defendant. Often judges have not informed the defendants of their right to legal
representation, nor have they explained to them cleadly the possible consequences of
confessing in relation to the likely sentence—a point of catical importance given that the
majority of defendants ate poor, illitecate, and uafamiliar with the law.

Shag'z courts have continued to hand down death sentences (the last recorded case was
in December 2003), but there appears to be 2 reluctance on the part of state
govemments 1o see these sentences carried out. To date, Sani Rodt in Katsina State,

< Section 132 of the Kebbi State Fanal Code (Amentdment) Law 2000,

9 gection 134 of the Zamfara State Shari'ah Penal Code Law, 2000, and section 129 of tha Kano Stete Shad'a
Penal Codo Law 2000,

* Saction 134 of the Bauchi State Shari'sh Penal Code Law 2001.

“ yihile stato govemars dictate, to 2 large extent, thir direction in which Shar'a evolves in their state, It is not
abwilys posaible to establish a dinct Enk botween the viows of stals govemars and the number of death
sanlences handed down by Sharfa counts In thelr state. For example, Shasi'a courts in Bauchi Stale have
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whose case is described below, is the only pesson to have been executed noder Shar’s.
Severa! other sentences have been overturned on appeal, on the grounds of numerous
irregulanities and errors by the courts of first instunce.  In yet other cases, such a5 that of
the couple 1o Niger State (see below), the appeal hearings and decision of the court of
appeal have been repeatedly postponed. Most observers and lawyers following these
cases do not expect the Shari'a state court of appeal to uphold these death sentences.
Some believe that the repeated adjournments are part of 3 deliberate strategy on the part
of the judiciary and the state government to avoid making & decision on these cases.
These prolonged delays cause considerable anxicty and psychological suffering to the
defeadants.

To date, no death penalty case tried under Shari's has reached the Federal Court of
Appeal. Nigerian observers, including lawyers, agree that should that happen, it is highly
unlikely that the Federal Court of Appeal would uphold the seatence. A similar
favorable outcome would be expected from the Supreme Court.

In the second half of 2003, the federal govemment, through the Attorney General and
Minister of Justice, lsunched a public debate on the future of the death penslty ia
Nigena, soliciting opinions from across Nigerian society. In November 2003, it set up 2
National Study Group on the Death Penalty to consider the arguments for and against
retaining the death penalty, to consult with different sectors of the public, and to report
back to the govemment with recommendations. The group’s members included seversl
human fghts activists, academics, and other members of civil society. % They Anished
their deliberations at the end of June 2004 and were expected to finalize their report by
September 2004. A debate on the death penalty was also initiated in the National
Assembly. Inevitably, these deliberations have ovedapped with the less formal and more
impassioned debates about Shari'a. Some Muslims have alceady voiced their opposition
1o what they see as an underhand attempt by the federal government to call into
question the existence of Shari’s by opening up the debate on the death penalty overall.
They have stated their resolve to keep Shari’a intact, regardless of the outcome of the
debates. ¥ It seems likely that the controversy around Shasi’s and the outery following
sentences of death by stoning were among the factors that prompted the Nigenan
government to launch this public debate. Whatever the reasons, this has been a

sentenced three people 1o death by sioning, yet the Bauchi State governar js not known to have s handine
position and hag been criticized for not *caring anough about Sharfa® Human Rights Watch intanviaw, Kano,
December 13, 2003.

“ See for axampie *Gavemment raines panel to review death penalty,” The Guardian (Lugos), November 5,
2003

Y See for example "Don't stop death penally, FG uraed,” ThisDay (Lawgos), September §, 2003, and *Nigeria
Mosim laader wams against rmoves (0 abolish death penalty,” The Guardian, September 12, 2003
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welcome opportunity to consider in 2 wider sense the arguments for and agaiast the
death penalty, and to encourage reflection on these issues within Nigeria a5 2 whole, well
beyond the context of Shad's. ¢

Case study: Fatima Usman and Ahmadu lbrahim (Niger State)

Oae of the cases which illustrates virtually the full range of humao rights violations
described in this report is that of Fatima Usman sod Ahmadu Thrahim, & young couple
from the village of Lambata, Niger State. Both were sentenced to death by stoning for
adultery. At the time of writing, their case is still in appeal. The problems illustrated in
this case include the caminalization of consensual sexual relations between adults, use of -
the death penalty, lack of legal represeatation, denial of information about the charges,

court decisions in violation of due process, including changes in the charges and
retrosctive application of the law, and corruption within the judiciary,

Fatima Usman, aged twenty-eight, had been married previously and had four children
from her former husband, who divorced ber a few years before the case began.
Following the divorce, she began a relationship with Ahmadu Tbrahim, a neighbor aged
thirty-two, who was also married, with two childeen. Both come from poor family
backgrounds; Ahmadu Ihrahim eamed his living loading firewood. According to Fatima
Usman, Ahmadu Thrabim prosmised to marry her, but when she became pregnant, he
chaoged his mind. Ahmadu Ibrahim claimed that he had planned to macry her, but that
his own wife refused® and that Fauma Usman’s father didn't want her daughter to manry
him because he was too poor. Fatima Usman’s father then arranged for her to marry
another man, who was not aware that she was pregnant from her relstionship with
Ahmadu Ibrahim. Once her new husband discovered that she was pregnant, and Fatima
Usman herself confirmed that the baby was not his, he dissolved the marnage. Fatima
Usman’s father then put pressure on Ahmadu Ibrahim to accept responsibility for the
baby. Ahmadu Ibrahim paid 5,000 naira (approximately US§ 35) but was oot sble to pay
any more. Fatima Usman's father acranged for her to marry a third man, after the baby
was born. Ahmadu [brahim said he could not afford to take care of the baby because it
was sick.%

“ Some Nigerian human rights organizations have Intensdied their campaigns against the death penalty in
Nigetis. See *Handbook on death penalty (towards & moratosdum in Nigeriz)," Human Rights Law Servico
(HURILAWS), Lagos, June 2003, end “Who has the right 1o kill - a report on death penalty In Nigetia 2001-
2003° (LEDAP).

“ In parts of Nigeria, It is common for men to have saveral wives. A MusSm man is allowed to marry 3
madmum of four wivas.

¥ Human Rights Wateh interviews, Lambata, August 6, 2003,
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Fatima Usman's father took Ahmadu Ibrahim to court in the hope of forcng him to
accept at least financial responsibility for the baby. Ahmadu Ibeahim and Fatima Usman
both sppeared in Upper Ares Court Gawu Babangida, in Guesra locs! government, and
were charged with adultery, even though the father's orginal claim had related to
financial support for the child, Both admitted that they had been involved in a sexual
relationship. After several adjournments, on August 5, 2002, the judge sentenced them
to five years' impasonment or a 15,000 naira fine each (approximately US$ 107). They
were both sent to prison in Suleja because they were unable to pay the fine. Neither of
them had legal representation during the trial. According to Ahmadu Ibrahim, the judge
did not tell them they could have 2 lawyer and did not explain the chaiges.® While
Fatima Usman was in prison, the baby fathered by Ahmadu I[brahim died.

About three weeks later, on August 27, 2002, the same judge changed the sentence on
the basis that there was now Shad’s in Niger State, and sentenced both Fatima Usman
and Ahmadu Thrahim to death by stoning. 2 Neither of the defendants were present in
the court when the new seatence was announced und they were not directly informed of
this development. Fatima Usman explained how she found out: “We dida't know the
judge had reversed the case to stoning |...] We were taken back to the same court. They
didn't tell me anything, They just asked me to sign a paper. [ didn’t know what it was.
They didn't read it to me. That same day, | kaew we wese seatenced to stoning |...)
Some people in the counrt said: “This is the woman who will be stoned to death.” |
averheard it as they were talking among themselves. |...] I feltvety scared. 1 had not
been aware that it was a possibility."*> Ahmadu Ibrahim was not directly informed
cither: “I didn't know what was happening with the case. 1 spent eighty-theee days in
poson. The day I was batled, [ found out about the change of seatence. A senior
official in the prison told me. He said I was supposed to be killed but | was now on bail.
I felt very scared and shocked."s* Lawyers and fricads who visited Fatima Usman and
Abmadu Ibrmahim in prison were given strict instructions by prison officials not to tell
them that they had been sentenced to death.®* The prison supedntendent would only
allow them to visit Fatima Usman if they did not mention anything about the death
seatence. He insisted that the death sentence was just 2 rumor, even though it had

¥ Human Rights Watch intenvdew, Lambata, August 6, 2003,

* Niger State has not infroduced o separate Shari's penal code or cody of criminal procedure, but smanded
the exisling Penal Code to make it conform 1o Sharf'a. In November 2002, the Sherfa Administration Law
changad the status of area courts o Shard'a counts. ’

% Human Fights Watch intenview, Lambata, August §, 2003,
™ Human Righta Walch intandew, Lambata, August 8, 2003,
= Humon Rights Walch interviews, Lambata, August 6, 2003, and Abuja, Novamber 15, 2002.
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already been announced in the media. One of the lawyers who visited her in prison was
only allowed to talk to her in the preseace of prison officials*

After the judge had changed the sentence, several lawyers became involved in the case
and assisted Fatima Usman and Ahmadu Ibrahim in prepannag an sppeal. The appeal
‘was filed st the Shad’a court of appeal in the state capital Minoa on September 17, 2002.
On October 17, 2002, Fatima Usman and Ahmadu Ibrahim weee released on bail. The
court of appeal held an initial hearing on June 4, 2003, but the case was repeatedly
adjoumned, most recently in Apsl 2004,

The reason why the judge decided to change the senteace, and on what authority he
changed the substance of the charges, remains unconfirmed. This decision did not
follow any recognized process; it also vialated the principle of non-retroactivity.
According to sources close 1o the defendants, corruption played a part in the
development of the case from the beginning, and the judge who seatenced them may
have been brbed and put under pressure. Fatima Usman's father, who had onginally
initiated the court case, had been advised by court officials that he could win 2 lazge sum
by taking Ahmadu Ibeahim to court, possibly as much as 150,000 nairz (spproximately
USS$ 1,700). He said the court registrar had told him “he would make sure he did what I
wanted him to do."s? After the first court appearance, at least ane other court official
asked Fatima Usman's father to give them money so that they could persuade the judge
to rule in his favor. He eventually parted with a total of approximately 16,000 naira
(about US$ 115) and had to sell his house, believing be would win substantial damages if
he won the case.® When he failed to win such a sum after the first judgment, Fatima
Usman’s father weat back to the court officials to complain. They told him that the case
had been tried under the old penal code, whereas it should have been tried uoder Shari'a.
They reportedly called the judge and told him so. It was after this that the judge
amended the senteace. Yet the first judgment was already being implemeated, and both
Fatima Usman and Ahmadu Tbrahim had started serving their poson sentences.™

When Human Rights Watch met the judge 1o August 2003, he refused 1o talk about any
aspect of the case, even to confirm information which was already in the public domaia.
He ssid: “T don’t have much to say as I've finished with the case. Itis now io appeal.
All orders and proceedings are with the court of appeal and the lawyers. [won't talk
about it as I'm no longer responsible for it. All what I did is documented in the records

™ Hurnan Rights Wateh intardew, Abujs, November 15, 2002,
" Human Rights Wateh intarview, Lambata, August 6, 2003,
* bid.

* Human Rights Watch intenview, Minna, August 7, 2003,
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given to the Shar’a court of appesl.” He later added: “We work for the governmeat.
We do what they tell us to do.”®

sentence was changed. Jibrl Kallamu, a lawyes who is also special assistant to the Niger
state governor, became iavolved in providing legal counsel to the defendanis after the
judgment was passed. Immediately after the death seatence was announced, and after
the defendants were granted bail, Jibrl Kallamu took Fatima Usman away from her
home area to the town of Kontagora, about 200 kilometers away, without her conseat or
that of her family, and kept her there for several weeks. She was effectively abducted
and was not allowed to go out; nor was she told why she had been taken there. Her
family and friends were not informed of her whereabouts uatil they were eventually
allowed to visit her after two or three weeks. It would appear that the main reason for
whisking her away strmight after the death sentence was pronounced was to preveat her
from talking to the press, to avoid the negative publicity for the government which had
surrounded cadier cases of stoning sentences. It was not clear whether Jibal Kallamu
took this initiative in his personal or officil capacity. Fatima Usman was eventually
allowed to return home after she had given birth to a baby conceived with her last
husband, but only after repeated pressure from some of the other lawyers following the

case.

When Human Rights Watch researchers asked Jibril Kallamu what had happeoed dunng
this peniod, he said that Fatima bad been taken to 2 private individual's house in
Kontagors “for her own benefit [...] We gave her fitting accommodation so she could
give birth in & comfortable place [...] She was free. She was not incarcerated. She could
go anywhere she wanted. Her parents always visited her. The chief of the area is the
Suleja Emir. He made the proposal to keep her these, with the consent of her parents
and her own coasent.”¢!

This version of events was contmdicred by Fanma Usman's own account and the
testimonies of relatives, friends, and lawyers who had tued to establish her wheresbouts.
When her parents were eventually allowed to visit her in Kontagors, Fatima Usman cried
and said she wanted to come home, indicating that she was not there of her own free
will® She herself stated: “The lawyer Kallamu took me to Kontagom and kept me there
for two or three months. was kept in somebody’s house. [ asked why. He said there

* Human Rights Watch intarview, Upper Shara court New Gawu, August 6, 2003,
"' Human Rights Watch inferviaw, Sulojs, August 7, 2003,
= tHuman Rights Watch Intendaw, Abuja, November 15, 2002.
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was an order from the higher authorities to keep me there. He didn't specify who. 1
wasn't allowed to go out. My parents insisted on visiting. Eventually Kallamu brought
them there, after two weeks. No one knew wherze 1 was for two weeks. My father came
but because he didn't have money for transport, he only came twice. My mother
couldn’t come. The person whose house it was told me they didn’t want me to talk to
the press. But 1 hada’t talked to any press before® Fatima Usman’s father confirmed
that for two weeks, he didn’t know where she was: “I weat to Kallamu and ssked him
where he had taken her and that I wanted to see her. After pressure, he took me to
Kontagora and T saw Fatima. Kallamu dida’t explaio anything. He didn't say how loag
she would stay there. It was only thanks to fthe other lawyers] that we could know what
was happening, [They] forced him to release my daughter.”®* Other lawyers and
individuals concerned for Fatima's safety also confirmed that for several weeks, ber
whezeabouts remained unknown. 6

Humaa Rights Watch believes there may have been a conflict of intetest betweea Jibal
Kallamu's role as special assistant to the Niger state governor and his role as a defense
lawyer for Fatima Usman and Ahmadu Thrahim. Whea Humaa Rights Watch
researchers met him in August 2003, be said that because of his position in the state
government, he was no longer personally handling the case, but that other lawyers in his
chambers were.% However, 4 nongovernmental human rights arganization which has
followed the case closely told Human Rights Watch in December 2003 that Jibril
Kallamu was still the lawyer dealing with the case.s”

In December 2003, Fatima Usman and Ahmadu Ibrahim were not aware of any further
developments in their case and no date had been set for the judgment of the court of
appeal. In March 2004, it was reported that the Shad’a court of appeal had once again
postpoaed its hearing on the case, this time until Aprl 21, 2004. The hearing was then
postponed again untl May 6, 2004.6 By July 2004, there bad been no fusther progress.
However, in a surpnsing developmeat, it was reported that the state counsel for Niger
State had claimed that the Shar’a court did not have the power to bear the case If this

™ Human Rights Watch Interdaw, Lambata, August 6, 2003,

™ Human Rights Watch interviow, Lambata, August §, 2003

® Human Rights Watch interviaw, Abuja, November 15, 2002.
* Human Rights Watch interview, Suleja, Ausust 7, 2003,

“ Human Fights Walch intarviow, Lagos, Decomber 9, 2003,

* See*Appeal of Nigerian stoning casse couple postponed,” Agence France-Presse, March 24, 2004, and
*Appeal of Nigenan stoning case coupia postponed again, Agence France-Pregse, Apil 21, 2004,
* Human Rights Walch intordow, Abuia, Juna 30, 2004.
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line of argument is pursued, it could have major implications for this and other similax

cases.

Death sentences in Bauchi State

At least three men have been seatenced to death by stoning in Bauchi State. Two have
been acquitted and the third case is in appesl at the time of writing,

Yunusa Chiyawa

Yususa Rafin Chiyawa was the first man to be sentenced to death for adukery. He was
found guilty and seatenced to death by stoning by 2 lower Shari'’a court in Ningi, Bauchi
State, in June 2002, His conviction was reportedly based on his confession. The woman
with whom he was accused of having sexual relations was cleared after claiming she had
been hypnotized.™ This outcome was unususl compared to some other adultery cases,
where typically the women have been found guilty and scatenced while the men have
been set free. Following the tral, Yuousa Chiyaws filed an sppeal and withdrew his
confession. Almost s year and 2 half later, in November 2003, the Upper Shad'a Court
ruled that in the light of the withdrawal of his confession, there was insufficient evidence
against him, and it overturned the death seateace.™

Jibrin Babaji

On 23 September 2003, Jibrin Babaii, 2 man in his early twenties from a poor
background, was found guilty of sodomy with three children under the age of eighteen
and sentenced to death by stoning by Shag’a Court I, Kobi, Bauchi State.

Jibrin Babaji confessed to the offense and the judge sentenced him to death. He also
sentenced the children who had allegedly accepted money from Babaji in teturn for sex
to six strokes of the cane. One of the three boys was flogged straightaway; the other
two were not, as they were not present in court. They have since reportedly appealed
the judgment.”

™ Section 75 of the Bauchi State Shad'ah Penal Code Law, 2001, states: *Nathing is an offence, which is done
by a parson who, at the time of doing I, by reacen of unsoundnass of mind, or sleep, is Incapable of knowing
the nature of the consaquencas of the act; or he is doing what {s ethar wrong or contrary to the law.*

" See for example *Sharfa court Mts stoning sentence on Nigerian ‘adulferer’,” Agence France-Presse,
Novambar 14, 2003.

7 Human Rights Watch intenview, Lagos, July 7, 2004,
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The case against Jibrin Babaji was initiated by relatives of the children; they reported
Jibrin Babaji to the hisbah, who then handed him over to the police. He was not caught
in the act It is not known whether he confessed to the hisbah or the police, but on the
basis of numerous other testimonies of confessions extracted under torture (see below),
a conviction on the basis of such a confession alone could not be judged safe.

In common with other similar cases, Jibrin Babaji did not have legal representation or
access to legal advice before or during his trisl by the lower Shari'a court. The trial was
completed within a day and, as in other trials in Jower Shar’ courts, 1 single judge
convicted him. Through the efforts of a human nghts organization, lawyers then
intervened on his behalf and filed an appeal at the upper Shan’a court. An initial heating -
tookphaonDca:mbc:10,2003.A:ﬂ1c&zst:ppcalhcaﬁng.abmﬁﬂlofhisbnh
arrived at the court premises and were heard making comments such as “he’s confessed:
what is there to do?” and “the judgment can’t be changed.”™™ A second hearing took
place on December 16 and a third oo December 31.

On March 9, 2004, the upper Shari’a court acquitted Jibrin Babaji, on the grounds that
he had not been graated a fair tral. Among other procedural irregulanities, the court
noted that his right to legal defense had not been respected.

In this case, as in the case of Umar Tori below, Humas Rights Watch is concemed not
only about the imposition of the death penalty on the defendant and abseace of due
process during the trial, but about the fact that the children were also punished. Courts
should never punish childzen for being victims of sexual abuse, regardless of whether
they reccived money or other favors from the adult. The Convention on the Rights of
the Child, which Nigeria has ratified, states that courts should always take into account
the best interests of the child. ™ The Shari'a Penal Code of Bauchi State specifies that “a
consent i not such a coasent as is intended by any section of this Shari’a Penal Code, if
the consent is given |[...] by a person who is under the age of maturity."

7 Ibid.

™ anie 3 (1) of the Canvendion on the Rights of tho Child states: “In all acions concerning children, whether
underlaken by public or private social welfare instiutions, courts of law, administrative authorities or lagisiative
bodies, the best interests of tha child shall be a primary consideration.*

7 section 30 of the Bauchi State Shar'ah Pennl Code Law, 2001, The age of maturity s not dafined. Seme
other states' Shari'a penal codes contzin a slightly different wording. For example, the Shari's pensi code of
Zamtara State specifies that the consent of @ *a person who is under eighteen years of age or has not attained
pubeny’ is not considered as consenl. Section 38 (c) of Zemfara State Shariah Penal Coda Law, 2000,
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Umar Tori

The most recent death sentence in Bauchi State is that of Umar Tori, who was found
guilty of incest with his stepdaughtes, aged about fifteen. On December 29, 2003, &
Shan’a court in Alkulere, Bauchi State, senteticed him to death by stoning. His
stepdaughter, who claimed she had been raped, was sentenced to one hundred lashes for
pre-marital sex.  They did not have aay legal represeatation during their trial. Lawyers
have since filed an appeal on their behalf to the upper Shar'a court.

The execution of Sani Yakubu Rodi (Katsina State)

Sani Yakobu Rodi was the first and, to date, the only known person to be executed after
being tried by a Shan'a court. He did not have legal assistance or representation at any
stage of his tral and did not sppeal against the sentence. His case is the starkest
illustration of the consequences of absence of legal represeatation and of the
vulnerability of defeadants to pressure and bad advice.

Sani Yakubu Rodi, an unemployed man aged about twenty-one from Funtua, Katsina
State, was found guilty of the murder of 2 womaan in her thirties and her two children
aged four and three. The victims were stabbed to death at their home on June 8, 2001.
Sani Yakubu Rodi was reportedly caught at the scene of the murder and arrested by the
police. In the initial hearing in the Shar’s court on July 5, 2001, he pleaded not guilty,
but in a subsequeat beanag on September 4, he changed his ples to guilty. He
reportedly said he would defend himself and did not request a lawyer. On November 5,
2001, he was sentenced to death. He did not appeal against the sentence. His execution
was authorized by the governor of Katsina State, and he was executed by banging on
January 3, 2002. Even though he was toed in Katsina State, he was haoged in
neighboring Kaduna State prison, as this is the only center equipped to carry out
exccutions in northern Nigeria,

Sources in Katsina reported that members of his family had put pressure on Sani
Yakubu Rodi oot to appeal, oo the basis that 2 judgment by = Shan'a court was the will
of God and should not be challeaged.? A Katsina-based journalist who attended the
trial said that the defendant’s grandfather had acted as his spokesperson during parts of
the hearing. When the judge asked whether Sani Yakubu Rodi wished to appeal, his
grandfather reportedly said that if the court was satisfied with the evideace, he would
not appeal because according to the Que'an, whoever kills should be killed. When the
same journalist interviewed his grandfather, he accepted that his grandson was guilty; he
confirmed that he would not appeal because the death sentence was God’s ruling and to

™ Human Rights Walch tefephona interviews with sources In Ksduna and Katsina, January 2002.
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appeal would mean defying God’s wishes.” It was not clear whether Sani Yakubu Rod:
himself had been allowed or able to exercise his own judgment on whether to appeal;
nor is it clear why he changed his plea from not guilty to guilty, or on whose advice.

Attahiru Umaru (Kebbi State)

Oan September 12, 2001, Attahiru Umasu, @ man in his thitties, was seatenced to death

by stoning for sodomy by Upper Shar'a Coust I in Birnia Kebbi, capital of Kebbi State.
He was accused of sexually abusing a seven-year-old boy. Attshiru Umaru confessed to
the came. He did not have legal representation during the tral. He has since appealed
against the sentence to the Kebbi State Shari’a Court of Appeal. By September 2003,

his appeal was still pending.™

Sarimu Mohammed Baranda (Jigawa State)

In May 2002, 2 Shad’a court in Dutse, capital of Jigawa Stte, seatenced Sarimu
Mohammed Baranda to death by stoning for raping 4 nine-year-old girl He did not
have 3 lawyer during his trial; he pleaded guilty and even after being seatenced to death,
he said he did not want to appeal. People who attended the trial described him as 2 poor
man, who was very confused and suffering from meatal illness. Eventually, in
September 2002, it was reported that members of his family had persuaded him to fle an
appeal, even though the thirty-day pediod for appeal had long since clapsed. A lawyer
assisted with the prepamtion of the appeal and argued that the defendant was insane.™
The Shari'a Court of Appeal in Dutse accepted his appeal and overtumed the death
sentence in August 2003,

In the period following his sentence and before he was finally persuaded to appeal, there
wese geauine fears that Sarimu Mohammed Baranda's death sentence might be carried
out. His own reluctance to appeal, and, according to observers of the tral, his fragile
mental health all contnbuted to these fears, Several comments made by a state
govemment official to journalists indicated a willingness on the part of the government
to allow the defendant to be executed. Usman Dutse, spokesman for the Jigawa state
govemor, was quoted as saying: “It's not the role of the governor to decide, it's for the
Shari’s court. Onee the decision has been made, i’s a divioe decision;”® and “Nobody
has faulted the judgment of the court so he will cerminly be stoned to death because that

" Human Rights Watch lelephone interview, January 7, 2002,
™ Human Rights Watsh has not beon able o obtain more recent information on this case,

™ Most of the state Shari'a penal codes contain 3 section elating that an act committed by & parsen who is
Insane or involuntarily intoxicated showld not be considered an offenso.

* see*Sacond Nigeran stonlng case sirs Shara row,” Agance France-Presse, August 27, 2002,
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is what Shari’s says [...] I cannot say exsctly when he will be executed, but this is 2
Shan'a state and the governor has said nobody will be allowed to violate the laws of the
land and go scot free.0t

Safiya Husseini (Sokoto State)

The case of Safiya Husseini was the first to propel Shar'a in Nigeria into the
international limelight and provoked 2 storm of outrage. It became a test case for others
which followed and symbolized the harsh discrimination against women inherent in
some of the Shari'a legislation.

Safiya Husseini, a divorced woman mn her thirties from 2 poor background, was found
guilty of adultery and sentenced to death by stoning by the Upper Shan’a Court in
Gwadabawa, Sokoto State, on October 9, 2001. She did not have legal represeatation
during her trial. Yakubu Abubakar, the man with whom she was alleged to have
committed the adultery, denied the offense a0d was scquitted for lack of evidence.
Safiya Husseini was convicted on the basis that ber pregoancy constituted evidence of
adultery, and on the basis of hes confession. The court rejected a suggestion that a DNA
test be conducted to establish if Yakubu Abubakar was the father of Safiya Husseini's
child, on the grounds that there was no reference to such tests in Shan’a®

Following the sentence, several lawyers and nongovetnmental organizations stepped in
and helped file an appeal, which was heard in October 2001. On March 25, 2002, the
Shan’a State Court of Appeal, composed of four judges, overturned the death sentence.
One of the grounds of appeal, which was accepted by the coust of appeal, was that the
Shag’s legislation under which she had been sentenced was not yet in force at the time
the alleged offense was committed, and could not be applied retroactively. The alleged
offense took place in December 2000, whereas the Shari’s Penal Code snd Caminal
Procedure Code came into force in January 2001, The court of appeal also conceded
that there had beea several other areas in which due process has not beea observed
duning the tal, including the failuze of the upper Shar’a court judge to explain the
pature of the offense clearly to the defendant and to inform her of her rght to legal
representation; and the fact that the court bad convicted her despite the withdrawal of
her confession.®

¥ See ‘Nagarian to die by sloning for raping gin of 5,” Reuters, August 27, 2002,

¥ Spe *Safiya's parents plead for their daughter,” The Guardion, Decamber 16, 2001.

= For dutails of the [udgament, see “Saflyyatu's case,” Women's Ald Collective (WACOL), 2003, For further
background on the case, sce Chaplar 3 of "Bacbab for Women's Human Rights and Shant'a implementation In
Nigeris: The journey so far,” Bachab for Women's Human Rights, Lagos, 2003; and *At last, court frees Safiys,
The Punch, March 26, 2003,
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Amina Lawal (Katsina State)

Amins Lawal's case was similar in many respects to that of Safiya Husseini and attracted
an cven higher level of international attention. The trial was marked by sumerous
irregulasities and failure to follow due process. Although Katsina State adopted a Shari'a
Pensl Code when Shari'a was introduced in the state in 2002, there was still no Shar’a
code of cdminal procedure at the time of Amina Lawal's tral.

HhSaﬁynPhuscini,AmimhwaLadivcmedwomminhuthiniu&omapoo:
background, was charged with adultery for having a child out of wedlock. She was tried
by a lower Shari'a court in Bakow, Katsina State, sod on March 22, 2002, the judge
sentenced her to death by stoning, As in the case of Safiya Husseini, her pregnancy and
her confession were considered sufficient evidence to convict her. Yahayz Abubakar,
the man who was allegedly the father of the baby, denied any iavolvement and was
discharged for lack of evidence. Amins Lawal did not have legal represeatation during
her trial and was not informed of hes fght to engage a lawyes; nor was she awaze of the
consequences of confessing to the offense. Once the case became widely publicized,
several lawyers and nongovemmental otganizations intervened on her behalf and helped
lodge an appeal with the Upper Shari'a Coust in Funtue.  On August 19, 2002, the
Upper Shag'a Court upheld the death sentence, to further intemational public outcry.
When Amina Lawal's lswyers raised arguments about the infringements of her nghts
under the Nigerian constitution, the judge said e was not bound by the constitution,
only by Shari"a. Howeves, his judgment even failed to respect the principles of Shari'a,
since he ruled that she had no right to withdraw her confession—a right provided for
under Shari'a 84

A further appeal was then filed with the State Shari'a Court of Appeal. On September
25, 2003, the State Court of Appeal overturned the death sentence on several grounds,
including that there had been insufficient evidence to convict Amina Lawal and that she
had a right to withdraw her confession.¥® Four of the five judges in the court of appeal
were in agreement on accepting the grounds for her appeal. One judge dissented and
argued that Amina Lawal had been found guilty, illustrating further the risks of allowing
only one judge to try such cases, as in the lower and upper Shar'a courts.

™ Human Rights Walch intsrviews, Abuja, August 7 and 8, 2003,
® For detaits of soma of the othar grounds for appeal, see Chaplar 3 of "Baobab for Women's Human Rights
and Shatfa Implemantasion in Nigeria: The journay o far,” Lagos, 2003. The judgement of the count of appeal

mmmmmmmumwumm&m'mwma
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Other adultery cases

Thzmhavcbeennmmberofothérasesofwomcnmedofadﬂmywho,iffound
guilty, could have faced a death seatence. For example, in January 2002, Hafsatu
Abubakar, aged about eighteen, was tried by the Upper Shari'a Court 2 in Sokoto State
after having a baby out of wedlock. Unusually, in this case, the defendant was able to
secure the assistance of a lawyer through the nongoveramental organization Baobab,
before the court made its final judgment. The court scquitted her on the basis that the
evidence against her wss wnsofficient and contradictory, and that the baby could have
been that of her former husband, rather than her lover—partly on the basis of the
theory of the “sleeping embryo.”# Within the Maliki school of thought, there is a
provision that 2 baby conceived within five years of a woman's marmage can be
considered as fathered by the husband, evea if the couple are divorced.

In a similar case, Maryam Abubakar Bodinga was tred by Upper Shar’a Court 11 1n
Sokoto State on charges of adultery in September 2002; she was also discharged after
the court ruled that her baby could have been conceved with her former busband ¥

Amputation sentences

Dozens of people have been sentenced to ampurtation by Shari’a courts since 2000, the
majority charged with theft Under the Shar’a penal codes of their respective states,
most were sentenced 1o amputation of the oght hand. All the defendants in cases
known to Human Rights Watch are men; almost all are from a poor background.
Amputation seatences have beea handed down by Shad’a courts in seveml states,
including Zamfara, Sokoto, Kano, Kebbi, Katsina, Kaduna, and Banchi

According to the mformation availsble to Humao Rights Watch, there have besa more
than sixty amputation sentences since 2000. However, as with other types of seatences
passed by Shag’s courts, accurate statistics ace unavailsble, and cases are often
uareported, so the real figure may be higher. It has also beeo difficult to confinm the
details and progress of each case. There is no central record of cases and no concerted
attempt to record and maintain o overview of cases, either withio state governments'
ministries of justice or even among nongovernmental organizations.

* For hwther detalls of the case, see Chapter 3 of *Baobab for Women's Human Rights and Shad'a
Impiemantation in Nigera: The joumey <o far,* Bacbab for Wamen's Human Rights, Lagos, 2063, Also see
press anides including "Aduitary: Shari'a court frees Hafsatu," The Punch, January 24, 2002, and *Nigeria's
‘adutleress' set frae,” BBC website, hitpinews.bbe.co.uk, January 23, 2002.

¥ See Chapter 3 of Baobab for Women's Hurnac Rights mport, 25 abowe; and Human Rights Watch intarview,
Abuja, November 15, 2002.
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When Humaa Rights Watch researchers asked state government officials how many
amputation sentences had beea passed in their state, they were either given inscourate or
mcomplete information, or officials were not sufficiently informed to give any details at
sl For example in Kano State, in July 2003, the chief registrar at the Shar'a court of
appeal told Human Rights Watch that “to the best of [my] knowledge, no one has been
seatenced to amputation in Kano;™ he said he had not heard of the case of two men
who had been sentenced to amputation just one month before® The Solicitor General
at the Kano state ministry of justice told Human Rights Watch that thete had been no
more than five amputation cases® However, Human Rights Watch's research revealed
that there had been at least ten amputation sentences in Kano, seven passed under the
former governor Rabiu Kwankwaso, and three under goveror Ibrahim Shekarau,
elected in April 20039 The real number may be even higher. When Human Rights
Watch asked the deputy governor whether there had been amputstion sentences passed
in Kano State, he replied: “There must be.” When asked how many there had been, he
said that he had not bothered to fad out.”

To date, Human Rights Watch has only been able 1o confirm two cases where
amputations have been carried out, both in Zamfara State. A third ampuration was
reported to have takea place in Sokoto State in mid-2001, bur Humas Rights Watch was
not able to obtuin independent confirmation of the case ot the arcumstnces of the
tral

Execution of amputation sentences in Zamfara State

Two men have had theit hands amputated in Zamfara State. Buba Kare Garki, or Buba
Bello, kaown as Jangebe, from Jangebe village, Talata Mafara local govemnment, Zamfara
State, was tried by 2 Shara court in Talata Mafam and seatenced to amputation in
February 2000; he was found guilty of stealing # cow. He did not have legal
representation and did not appeal against the sentence. After the state governor
authorized the punishment, his rght hand was amputated in the state hospital at Talata
Mafara on March 22, 2000; the state governor’s personal doctor was reportedly among

" Human Rights Watch interview, Shardl's Court of Appeal, Kano, July 31, 2003,

** Human Rights Watch interviow, Kano, July 30, 2003,

* Human Rights Walch interviews, Kano, July and Decamber 2003, Thoue senlenced undes the former
govarmr are Danledi Dahiny, Haruna Bayero, Abubakar Mohammed, Mchammod Bata, Haruna Musa, Aminu
Ahmed, and All Liman, The three sentanced under the custont govemor are Allassan [bhmhim and Hamza
Abduiahl, from Dambatta local government, and o man from Wudl local govemment repartedly sentonced for
slaaling a goat in eadty June 2003,

* Hurman Rights Watch intervew with Magajl Abdullahl, Daputy Governer of Kano State, Kano, July 31, 2003,
* Human Righls Watsh Interdew, Kano, July 30, 2003, and media sources,
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those who carried out the amputation® In April 2001, Lawali Inchi Tars had his hand
amputated after he wes found guilty of stealing bicycles, in Gummi local govemment.

The two amputations in Zamfara Srate attracted 1 high level of publicity, inside and
outside Nigena. A resideat of Gusau, the state capital, told Human Rights Watch: “Tt
was done deamatically. The governor wanted to prove a point to the world. "™

When Human Rights Watch raised these cases with the Zamfara State Govemor,
Ahmed Sani, his comments confirmed that these two men’s hands had been sacrificed to
his political interests. He admitted that he had given the orders for these smputations to
outcome of these cases. Referring to the case of Jangebe, he told Human Rights Warch:
“The people at that time really wanted Shar’a, therefore we had to unplement the
sentence.” He cliimed that despite the judge’s wish to impose a more lenient sentence,
Jangebe had confessed and “insisted.” He claimed that he had made every effort to
provide a lawyer to Jangebe, but he had refused. “1 personally sent several messengers
1o [him] asking him to appeal. [...] This was a test case for me. I wanted to exhaust all
options. But the man said no, I don't want to be 2 bad Muslim. T seat s lawyer to him
for free. The man refused. After thirty days, people were counting the days and saying
‘let’s see if the governor is serous.” The judges had to implement it. "%

Refernng to the case of Lawal Inchi Tara, Ahmed Sani claimed that while in prison, “he
(Lawal Inchi Tara) started cutting off his own hand. He said it’s in God law and he
belicves 1n 1t He told Human Rights Watch that he had ordered the doctors to
amputate his band and gave a long explanation about the political difficulties he was
facing st that ime: *'I was m 2 politically difficult position. The siama [religious scholass]
would have mobilized peopie against me and said this is not proper Shan'z. They could
have unleashed trouble. It was a political crisis. "

It was widely reported that after the amputations, Jaogebe and Lawal Inchi Tara were
financially and matenally rewarded for not appealing and for accepting the judgments.
Both men (who were previously unemployed or had irregular earnings) were given
moacy and jobs by the state government; one was employed by & school, the other by 2

= The participation of physicians in tarture and crual, inhuman or degrading freatment or punishmant goes
against principtes and guidelines on medica! athics adopted by the UN. and intemational medical professionad
bodies, as oullined in Seclion XV of thia report.

* Human Rights Watch interview, Gusau, August 1, 2003,
* Human Rights Watch inferview with Ahmed Sanl, Govemor of Zamfara State, Gusauy, August 4, 2003,
.
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hospital. According to resideats of Zamfara State, Jangebe was given moncy, rice, and
maize by the state government, after publicly stating that he was happy with Shar'a and
welcoming the punishment after his hand was amputated ™ A local journalist told
Human Rights Watch that after the negative publicity surrounding the amputations, state
government officials had tried to prevent the two men from talking to journalists and
other visitors, and had given them instructions not to give interviews without
govemment permission.®

The Zamfara state governor’s position on amputations gradually changed after these two
cases. Faced with a flurty of negative publicity, he refrained from ordering any further
amputations to be carried out, although several other people were sentenced o
amputation of the right hand undes Section 145 of the Shari’a Penal Code. He told
Human Rights Watch: “Thete were ane or two problems at the start because the system
is new. [...] If this Shar’a system is assisted, then the contradictions will gradually be
resolved, while meeting the aspirations of Muslims, Under Shur's, we don’t want to
amputate or to stone."# The Zamfara state commissioner of justice and attoroey
general told Human Rights Watch candidly: “We are aware of the concerns. When
Jangebe was amputated [...] we received a lot of Jetters from human aghts groups. We
realized the introduction of Shari'a would generate controversy.”'®® He added: “The
govenment has to look at all the angles before implementing it [...] We must be very
careful and not rush into it. A confession alone is not enough. We need witnesses also.
The system is gradually being improved. We correct mistakes as we go along."!"

Prolonged detention of defendants sentenced to amputation

In carly 2004, there were still twelve people 1n Zamfars prson who had been seatenced
to amputation and did not know whether their senteaces would be carded out or not.
These prisoners have become hostages to the new political dilemma facing the state
governar he is unwilling to order their amputations to be carried out, yet is not prepared
to order their release. When Human Rights Watch asked him bow their cases would be
resolved, he said: “Those in prison now are a test case: to show thar the atmosphere
conducive for amputations is not there. But if we release them, it will create chaos,"'2
He did not express concesn for their plight in prolonged detention, nor for the fact that

¥ Human Rights Watch interviows, Gusau, August 1-4, 2003.
“ Human Rights Watch interview, Gusau, August 1, 2003,
" Human Rightz Watch interview with Ahmed Sars, Govemor of Zamfzra Siate, Gusau, August 4, 2003,

1 4 yman Rights Watch interview with Mchammed Sani Taker, Commissioner of Justice and Attomey General,
Zamlara State, Gusau, August 4, 2003,

L)
id.
" Human Rights Watch Intendew with Ahmed Soni, Governer of Zsmfara State, Gunau, August 4, 2003
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by his own admission, they were being used as tools to prove 2 political point. He said a
commission of ulama was reviewing these and other cases, but it was not clear how far
the commission had progressed or what time frame they had been given for their
deliberations. It seemed that this indefinite “review” of amputation cases may have been
1 buresucratic ploy on the part of the governor to prolong the delay and avoid having to
take politically difficult decisions. By July 2004, lawyers had helped filed appeals on
behalf of some of those sentenced, but there was still no progress on their cases.

A similar situation has been replicated io several other states, where state government
officials have found themselves torn between the conflicting political imperatives of
demonstrating their personal commitment to Shari’s and svoiding the negative publicity
which surrounds the implementation of harsh punishments. Defendants tried by Sha’a
courts have became the victims of these political contradictions. In December 2003,
Hurnan Rights Watch interviewed twenty-six prisoners who had been sentenced to
amputation but whose sentences had not yet been carried out: twelve in Zamfa State,
six in Kano State, and seven in Kebbi State. Other orgunizations and lawyess have
reported that there wese several prisoners in similar situations in other states, in
particular in Sokoto and Katsina: In Kaduna State too, six men were senteaced to
amputation by the Upper Shari'a court, Tudun Wads, in Zaria, in Avgust 2003, and were
still in prison one year later.'®™ In some states, such as Bauchi, it was reported that
several people sentenced to amputation had not been detained, but had been waiting for
a prolonged period for the governor to make 2 decision on their cases, '™

Several of the Tweaty-six posoners interviewed by Human Rights Watch had been
sentenced more than two years carlier and had been waiting in prison since then, not
knowiag if or how their cases would be resolved. Six of them had been seatenced in
2001; nioe in 2002; and eleven in 2003, At the time of writing, at least one of them,
Lawali Dan Manga Dadin Duniys, sentenced on Apzl 26, 2001, has been in Zamfara
prson for more than three years. A number of other prisoners were released eadier in
the year: for example, three men sentenced to amputation in January and February
2002—Hamna Musa, Aminu Ahmed, sad Ali Liman—all detained 10 Goron Dutse
prison, Kano State, were relessed on bail by the Upper Shari’a Court in Kofar Kudu,
Kano State, in May and June 200319

") tiuman Rights Walch interviow, Kano, Decambet 13, 2003, and pross conforance statermont by the Civid
Fights Congress “The Zana 6. save them from amputation,” August 11, 2004,  See also “Sharia appaal court to
revisw conviction of six men,” Vanguard, August 17, 2004,

** Human Rights Waich interview, Abuja, August 8, 2003.
" Prison records, Goron Dutse Prison, Kano State, Docember 14, 2003,
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The testimonies of the prisoners interviewed by Human Rights Watch were remarkably
consistent and illustrate 2 range of concerns. All but one had been charged with theft.
Most were accused of stesling basic household items and provisions, such as clothing,
food, a mattress, plates, soap, and cigarettes; others were accused of stealing 2 sheep,
money, 1 television set and video recorder, two sewing machines, and motorbikes. All
were from poor backgrouads. Some said they had stolen the items because of poverty.
One said he had stolen because he could not afford to buy medication to treat his
asthma. Two co-defendants said they had stolen two pieces of clothing and seeds from
their employer—totaling 5,000 naira (sbout US§ 35)—Dbecause he had not paid them for
their work. Under Shad’a, 5 person shonld not be sentenced to amputation if she or he
was driven to steal because of poverty or harsh liviag conditions, or other exteanating
circumstances—on the principle that the state has 2 respoasibility to provide for every
person’s basic needs. Howeves, this principle was disregarded by the judges in these
cases. In addition to those accused of theft, one man had been sentenced to amputation
after be admitted cutting off the hand of 1 man he found in his house with his wife.

The trials of all twenty-six men failed to conform to due process in many respects.
None of the defendants had legal representation in the lower or upper Shan’a courts
which sentenced them. The majority of the defendants had had their statements
extracted under torture by the police; in many cases, these confessions were then used
us evidence and as the basis for their conviction, Severil had been wrongly advised by
police officers or prosecution officials that if they pleaded guilty, they would benefit
from a lighter sentence, and took this advice on the basis that it was offered in good
faith. Most of them were not even sware that they could be sentenced to amputation if
found guilty. Some had appealed against their sentences; other said they had not
because they lacked the means to do so, Human Rights Watch was later informed that
lawyers had filed appeals on their bebalf but that the defeadants themselves weze not
aware of this. All of them were uncertain about their fate, about the procedure in their
cases, and about how long they would be expected to remain in prison. Several of those
in Kebbi State, in particular, said they felt abandoned by the outside world. Some were
imprisoned in locations very far from their family. For example Bello Mobammed
Karsioa and Mohammed Mansir Katsina were both detained in Birnin Kebbi Pason,
Kebbi State, after being seatenced to amputation on November 26, 2002, by the Upper
Shan's court in Kamba, Kebbi State. Ope year later, neither of their familics were even
aware of their fate. Bello Mohammed told Human Rights Watch: “I'm just sitting here
now. 1 have no seatence to serve, no date. My life is just passing” Mohammed Mansir
said: “I think they will cut my hand, s there is no means to get out fof prison]. My
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family is far away. My days are passing for nothing, We haven’t appealed because thece
is nobody to stand for us."10¢ ‘

Case example: Yahaya Kakale (Kebbi State)

The casc of Yahaya Kakale in Kebbi State illustrates the range of concerns about trials in
Shari’s courts, including 2 disregard for due process; confessions extracted under torture;
corruption aad abuse of power by judicial officials; harsh seatencing; absence of legal
representation in the court of first instance; and breakdown of communication between
the defendant and the lawyer during the appeal process.

Yahaya Kakale, a tweaty-three-year-old teader from Aliero local government, married,
with two children, was arrested by soldiers at 2 roadblock in July 2001. The soldiers said
that they had been told that several items he was carrying (a video, a television and a
radio and CD player) were stolen properties.

Four soldiers started flogging me. They slapped me and kicked me with their boots.
They took me to Aliero police station. The DPO [divisional police officer] said he
woulda't receive me a5 I was senously injured. I had injuries on my ankles and wnsts
and head, and I was bleeding from my nose. The DPO ordered that one soldier aad one
policeman take me to hospital I was given treatment there and was taken back to the
police station the same day.

The police locked me in a cell at 2 a.m. The DPO came in the night and called for me.
The police handeuffed me on my legs and arms. They put an iron rod and raised me up
on the iron, hung me and began to torture me. They hit me with 2 baton and pressed
the handcuff into my wrists. It felt as if my bands would fzll off. There were about five
policemen, including the DPO. The DPO was standing there. He dida't beat me but he
shook the handcuffs on me very hard. He said: you must tell us you are the one who
took the properties. 1 felt my life was in danger so I said I was the one who took them
[

I speat two days in the police station. The TPO [vestigating police officer] wrote my
statement. | didn’t know what was watten but 1 signed because he told me to.

** Human Rights Watch interviews, Kobbi Prisan, Bimin Kebbi, Decomber 17, 2003
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One of the sergeants told me that the chairman of Aliero local government had come to
see the DPO and told him I used to steal their propesties so they should take me to the
Shari’s court and get my hand cut off.

The IPO said they would take me to the Shar’a court ar Jega and that if the judge asks
me, I should explain exactly what I told the TPO in my statement so that the judge
would sympathize and release me with just a few strokes.

They took me to the Upper Shari’s court Jega. There was one judge. He asked me if |
stole the properties. I said yes. He asked if T was 2 Muslim. I said yes. He said: the
Qur’an says if any Muslim steals, his hand should be cut off. 1 said I stole because my
parents had died and left nothing for me [...] The judge dida't ask me any other
questions. He didn’t ask me if I waated 2 lawyer. After passing the senteoce, he said: if
you are not satisfied, you can appeal

Before sentencing me, the judge sent me to prson for four weeks. The fiest heaning 1n
court lasted only thirty minutes. The second time, about forty minutes. When they
brought me back to court, the judge seatenced me. He said: as you have already
admitted to the offense, we will sentence you to amputation of the hand.

When the judge seatenced me, I was wortied my haod would be cut and there was 0o
one to help me. How will I make my life again? 1 was not aware that this could be the
punishment if I said I was guilty. I had not heard of this s it had not happeoed to
Anyone 10 my area.

After the first trial, T appealed. One of my uncles found a lawyer for me. The lawyer
didn't visit me but I met him in court. We weat to the Shari’s court of appeal in Bimia
Kebby, in 2002. There were three judges, They told me: you said that the first court did
aot allow you to speak the facts. Tell us what really happened. 1 told the judge that the
soldiers had arrested me at the roadblock and beaten me and taken me to the police. |
told them the police had tortured me and advised me o tell the judge I did it so that
they would release me, but I had not kaown they would seatence me to amputation. 1
said 1 didn't know the law, which was why I accepted. My lawyer said I was
withdrawing my confession, and that I had only confessed because of the torture. A
govemnment lawyer said: is it possible under Shar’a for someone to withdraw their
confession? The judge said he would adjoumn for further investigation.
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After two weeks, we went back to court. The government lawyer told my lawyer that
the confession could be withdrawn, but the lawyer should show him where it says so in
the Qurian or the Hadith, My lawyer sad they should give him time 2ad he would find
the place in the Qur’an or the Hadith. We went back to court two weeks later.

While [ was in prison, some inmates found the place in the Qur'an where it says a forced
confession can be withdrawn. 1 gave it to my lawyer but he rejected it. The court
started sitting again. The judge said: this is the last chance we’re giving your lawyer to
bring those verses, but 2s your lawyer can’t bring them, we will sentence you. My lawyer
didn't speale 1 raised my hand to say I wanted to speak, to say I had the verses with me.
The judge didn’t allow me to talk He was not even listening to me or looking at me. He
said the court case had ended because the lawyer couldn’t produce the verses and the :
court of appeal accepted the judgment of the first court. The hearing lasted about one
hour.

[---] The judge said: we can’t cut your hand until the governor signs, so they will take you
back to prison. He said: if you are not satisfied, you can appeal to the court in Kaduna.

I haven't appealed because I don't have any more money. My uacle has no money left
I doa't have 2 lawyer anymore. Nothing has happened since then.1?

When Human Rights Watch met Yahaya Kakale, he had been in prison for more than
two years and did not know what was likely to happen to him after the court of appeal
had confirmed the amputation sentence. However, according to the National Human
Rights Commussion, & further appeal had been filed on his behalf to the Federal Court of
Appeal in Kaduna.*®® This would be the first Shar’s cominal case to reach the level of
the Federal Court of Appeal. However, when Human Rights spoke to Yahaya Kakale,
he was not aware of this development. By July 2004, no date had yet been set for the
hearing by the Federal Court of Appeal 10

" Human Rights Walch intarvisw, Kabbi Prison, Bimin Kebbl, December 16, 2003.

"™ Human Rights Walch inferview, Abuja, Decomber 19, 2003, The Naticnsl Human Righls Commission was
sot up by the federal govemnment in 1285 to moniter human rights devalopmants and advise the govemmant an
human rights policies. It scmetimes intervenes on bohalf of victima in individual cases.

* Human Rights Walch inteniaw, Abuja, July 1, 2004,
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Other cases and patterns of abuse

Police torture and forced confessions .

Oane of the most alarming aspects of the amputation cases documented by Human
Rights Watch was the systematic torture of defendants by the police. Strkingly similar
patterns were reported across different states. ' Defendants described how police
repeatedly beat them, sometimes after handcuffing them, chaining them or hanging
them up, uatil they confessed to the crime of which they were accused or denounced
accomplices. They then made them sign a statement, the content of which, in maay
cases, was not known to the defendant.

Police torture and ill-treatment are not directly connected with the Shari’a system in
Nigeria. The police routinely torture suspects and detainees in their custody across the
country, regardless of the offense of which they are accused or the legal system undes
which they are to be charged. Howeves, when the statements extracted under torture
are then used to sentence the defendants to punishments as harsh as amputation, the

consequences are especially severe.

Some of the defendants interviewed by Human Rights Watch complained to the Shad'a
court judges that they had been forced to confess by the police; howevez, the judges did
not take this into account. HumnnnghtsWetchnnotmofwyyudgcordmngm
investigation into allegations of police torture in any of these cases.

Abubakar Hamid, a thirty-seven-year-old farmer from Kad Yeldu local government,
Kebbi State, was arrested on September 23, 2002, by two policemen who accused him of
stealing motorbikes. At the police station, he was tortured 5o severely that he lost
consciousness:

The police took me to a room and handeuffed me, hung me and beat me. 1 fainted. 1
didn't know where [ was. These were six policemen. They used wood and canes and
beat me on my joiats, on my knees and arms [...] They said 1 should confess 1o stealing
the machines [motorbikes). They kept asking where 1 had taken the propertes. They
beat me for more than one hour. In the end, because of the beating, I accepted that I

" The cases documentad by Human Righta Walsh were pimarily in Zamfara, Kebbi and Kano states. Other
orgenizations documented similar cases in Sokoto snd Kstlsina ulatas,
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had stolea the machines. They stopped beating me after I accepted. [...] They took my
statement after beating me. 1 signed it but I dida’t want to.11!

Abuobakar Hamid was taken before the Upper Shari'a Court I1, Birnin Kebbi, Kebbi
State. He told the judge that be had been forced to confess by the police, but the judge
did not react:

I told the judge I was forced 1o sccept because I was beaten by the paolice, that T was not
with my senses, that is why I accepted. My hands were peeling because of the torture
and the judge conld see it. The judge said he would seatence me. He didn’t say anything
even though I showed him my hands. There were no witnesses. The judge said they
should amputate my hand. He didn’t ask if | wanted 2 lawyer, 112

Alrine Mohammed, aged thirty-five, was arrested on July 26, 2001, in Bimnin Kebby,
Kebbi State, accused of trespass and theft  He was tortured in the police station in
Biroin Kebbi:

They hung me up. They beat me with cane and cable wire on the back. The scars are
still there. More than five policemen beat me. They were telling me to confess. Isaw
they wanted to kill me, so I accepted [...] After I admitted, they stopped beating me. |
signed the statement after they dropped me down. -

They took me to the Upper Shag’s Court, in Birnin Kebbi. I denied committing the
come. The judge asked: didn't you make this statement? If so, why? I said I had
confessed because I saw the police wanted to kill me. The judge said he was not
concemed with the beatings. He said he found me guilty because I sigoed the statement.
He said the police would not tell lies. He sentenced me to amputation of the right
hand. 1

Abubakar Lawali, a cattle herder aged twenty-cight, and Lawali Na Umema, a furniture-
maker aged thiety-five, both from Zurmi local government, Zamfurs State, were arrested
on March 12 and 13, 2003, respectively, after they were accused of breaking into 1 shop
and stealing provisions and money. They wese taken to the police station at

"' Human Rights Walch inlarview, Kebbi Prison, Bimin Kebbi, December 17, 2003,
™ ibid,
" Human Rights Walch interviaw, Kebbi Prison, Bimin Kebbi, Decembar 17, 2003.
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Modomaws, beaten and forced to sign statemears. Abubakar Lawali described what
happened:

The police beat me. They told me I should answer for that crime, otherwise they would
accuse me of another crime. They used a baton and pieces of wood to beat me. 1 didn't
sccept | had committed the cime. They took my statement. They asked me to sign but
I can't recollect if 1 signed it or not because of the beatings. They beat me 2l over, in
the moming, afternoon, and evening. I spent six days in the police station. They beat
me everyday because I would not tell them I did ir.!*

Lawali Na Ummaz was also beaten:

The police said we were zccused of theft. 1dida't admitit. They said to me if you don't
admit, we will do to you what we did to your friend, and they beat me. Then they said if
you don't accept, we will put another accusation on you. Four ox five policemen beat
me with wooden sticks and belts. They beat me on the head and back. T spent six days
in the police station. They beat me only on the fiest day. After three days, they took my
statement and asked me to sign it. I said I can't sign because I don't accept I'm a thief.
They said if you don't sign, we will make another accusation against you. Then I thumb-
printed it. I didn't know what was in the statement.!'s

Abubakar Lawali and Lawali Na Umma fiest appeared before the Shar’s court in Bimia
Magaji, then the case was transferred to the Upper Shar’a Court in Ksura Namoda. In
both courts, the two men pleaded not guilty. No witnesses testified and the items they
were accused of stealing were not produced in court. After a trial which lasted around
one hour and thirty minutes, the judge at the Upper Shari'a Court at Kaura Namoda
sentenced them both to amputation, on May 15, 2003,116

Sirajo Mohammed, u thirty-year-old farmer from the village of Dogon Kade, in Kasuwar
Daji, Zamfara State, was also sentenced to amputation on the basis of 2 confession
extracted under torture.  He was arrested in July 2002, accused of stealing a sheep, and
was forced to sign a statement at Tudun Wada police station:

" Human Rights Watch interviews, Zamfata Prizon, Gusau, December 15, 2003.
" Iid
" ,w_
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1 dida’t admit to the police that I took the sheep. They beat me. 1 dida't agree to
confess. They wrote the statement and I signed it with my thumbprint. I didn't know
what I was signing. In the end I admitted to the police. They beat the inside of my arms
with cable wire. After signing the statement, they still beat me.1?7

He pleaded guilty before the Upper Shar’a Court I, Samam Gusan. The owner of the
sheep was present in court and reportedly said that all he wanted was to have his sheep
back. The judge senteaced Sirajo Mohammed to amputation on Apal 3, 2003. Sirajo
Mohammed has since appealed the sentence with the help of his father and 2 lawyer.

Abubakar Mohammed, a tweaty-seven-year-old carpeater, was accused of stealing a
television and video in Bimnin Kebby, Kebbi State, in September 2001, He admitted
stealing the television but denied stealing the video. The police told him that becanse he
had stolen the television, he must also have stolen the video, They beat him with batons
and iron bars for about an hour and a half to make him confess,

The owner of the television came to the police station. He told the palice to stop
beating me and to just give him his television back and leave me alone. He said only the
television was stolen from him, not the video. The palice said they would not release me
until they had taken me to the Shad’a court. The IPO [investigating police officer] said I
should sign the statement. 1 said no because I hada't tsken the video. They forced me
to sign it. They hit my hands with an ixon baton, so [ had to sign it. The IPO himself
hit my hands,10

The next day, on September 6, 2001, he was taken to Upper Shad’a Court I, Bimin
Kebbi. He told the judge that he had been forced into admitting that he had stolea both
the television and the video, but that he had only stolen the television. The judge simply
told him that because he had stolen the television, he must also have stolen the video.
There wete no witnesses in court, and the owner of the television was not present either.
The same day, the judge senteaced him to amputation of the dght hand, after a tral
which lasted about fifteen minutes.

Abubszkar Abdullahi, g forty-two-year-old dover from Kaura Namods, Zamfara State,
and his friend, Mustapha Tbrahim, were beaten by policemen, iocluding the Divisional
Palice Officer (DPO) himself, in Bimin Magaji police station in Octobes 2000, They

"' Human Rights Watch interview, Zamfara Prison, Decomber 18, 2003.
""" Human Rights Watch interview, Kebbi Prison, Bimin Kebbi, Decambar 17, 2003,
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had been accused of breaking into a house and stesling nine bundles of cloth and a
blouse.

They beat me in the DPO’s office. Four palicemen beat me incloding the DPO. They
beat me with wood and iron. 1 have scars on my arms aad legs. They said: “you must
accept the crime.” 1 said no. They took my statement and I signed it. 1 dido't know
what I was signing, 1 speat four days in the police station. They beat me everyday. [...]
The DPO put a gun to my leg 20d theeatened to shoot. He said: “if you don't confess,
we won't take you to court.” After that, I confessed. [...] My friend [Mustapha
Theahim] was also beaten very badly and he confessed. They broke his wrist.!"?

Abubaker Abdullahi was sentenced to amputation by the Upper Shar'a court Kaura
Namodsa, Zamfara State, on February 14, 2002 He has appealed his sentence.

Danladi Dahiru, an Islamic studeat in his twenties from Dambatts, Kano State, was
arrested by the police with two sewing-machines which he confessed to stesling. Two
other men who had bean involved in the theft ran away. Danladi Dahiru was detaned
for three weeks io Dambattz police station:

Every day they hung me and beat me. They asked me: where are the other two? They
beat me with cable wires and batons. They put handcuffs on my hands and feet and
hung me by 2 chain on the ceiling. They put me on  flat bench, tied me with rope, thea
bung me and pulled me away from the bench. They did this every morning, at about 7
am., for about ten to fifteen minutes. The beating started when the DPO ordered it.
Sometimes two or three or more policemen beat me. 1 used to hear other people crying,
also being beaten. The beating was 5o bad I told them where they could find the other
two. They arrested them too. After that, they stopped beating me. 1 was vomiting
blood and 1 was bleeding from my ears.

The othes two were brought there. They were not beaten and were released after two
days. 1don't know what they discussed.!

Mohammed Bala, a tweaty-three-year-old laborer from Dala local governmeat, Kano
State, had a similar expedence after he and a former neighbor, tweary-eight-year-old

"W Human Rights Watch interview, Zamfars Prison, Decamber 15, 2003,
2 Human Rights Watch intarviow, Kano Centrat Prison, Decamber 12, 2003.
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Abubakar Mohammed, wete sccused of theft. He was arrested in October 2001 by
members of a vigilante group and taken to Dala divisional police station:

Three policemen beat me with pump pipes and batons. They asked me: who else
committed this offense? I denied, but they insisted. They said: there’s one of your
frieads you move around with. Eventually I told them where my friend could be located
and told them his name [Abubakar Mobammed]. I was detained in the police station
for ten days. They beat me from 6 p.m. every day. The beating stopped after I gave
them the name of my frend. At fisst, I refused to tell them but the beating continued,
sa 1 had 10 tell them after four days.??

Abubakar Mohammed was then amrested too, on October 8, 2001, He was taken to the
same police station but put in a different cell from Mohammed Bala.

T was beaten on the fisst day. I have scars on my head and [ had to have stitches. They
beat me with a piece of iton and 2 motor piston. They said: you are vagaboads and
armed robbers and even if you are killed, nothing will happen. The investigating palice
officer and three others were all beating me. 12

Mohammed Bala and Abubakar Mohammed both gave statemeats to the police
Mohammed Bala was beaten untl he confessed to the coime

I gave a statement to the police. T said T didn’t commit the crime. Then the beating
started. After the beating persisted, 1 accepted I had committed the came. It was
almost n week before I accepted. 1 had to sign a paper. I was not informed of the
content. They told me they would use the paper in court.t

Abubakar Mohammed was also unaware of the content of the statement he was made to
sigo:

[ gave a statemeat to the police the day after the arrest. The police told me: cither you
admit or you doa't. They said we have 4 cive that you collectively committed it. 1
denied it They wrote, but dida't question me. Then they asked me to sign. 1 signed,
but it was written in English so I didn't understand it They just showed me the bottom

¥ Human Rights Watzh interviews, Goron Dutss Prison, Kano State, Decsmber 14, 2003,
T bid, ’
* id.
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of the paper and told me to sign and it would be used in court. [ didn’t know the
contents of what I was signing '3

Mohammed Bala and Abubakar Mohemmed were both found guilty and seatenced to
amputation of the haod by Gwale Shar’a Court on January 24, 2002.

Abubakar Yusuf, a tweaty-sevea-year-oid photographer from Tsafe local government,
Zamfara State, was arrested in December 2002 after taking 1 video camers, a photo
camers and a generator from a friend who owed him money. He speat tweaty-four days
at Kwatar Kwashi police station, whese he was tortured:

They hung me up and beat me on my hands and feet. They tied my hands to my feet
and put a stick under my knees. They put handcuffs on my hands and huag me between
two shelves. They put tear-gas in my face. 1 was banging from about 11 am. 1o 1 p.m.
While I was hanging they beat me with wood 2nd & heavy cable. They beat me all over.

I spent tweaty-four days in the police station. The whole time I slept with my hands ted
behind my back with rope. T was tied all the time. I was only untied to eat.

Abubakar Yusuf was first takea to the Upper Shad'a court io Kwatar Kwashi. In his
statemeat to the police, he had admitted committing the crime, but be told the judge be
had only confessed because of the torture. Whea be returned to the court after  three
week adjournment, 2 policeman told him that he would be seatenced to amputation. In
a state of panic, he tred to escape from the court. The police csvght him and beat him
50 severely that when they ook him to the prison, the prison authodties refused to
admit him, and he was taken to hospital  His case was later transferred to the Upper
Shari’a Court | in Samaru Gusau, where he was seatenced to amputation on Apal 9,
2003. He did not have legal representation. He has since appealed the seatence, with
the help of a lawyer found by his family. When Human Rights Watch met him in
December 2003, he was still waiting for the outcome of the appeal; the last hearing had
been on March 5, 2003, He told Human Rights Watch: “T don’t support Shas'a
because it 15 not justice. Sometimes when 1 think about my case, [ want to kill
myself."126

' ited.
 Hyman Rights Watch interview, Zamflara Prison, Decamber 15, 2003
e

Ibid.
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Absence of legal representation and abuse of power by police and
prosecution officials

None of the twenty-six prisoners interviewed by Human Rights Watch had legal
representation during their trial in the lower or upper Shari’a court. They all stated that
the judge did not inform them of this gght or give them the opportunity to find a
lawyer. Most of the defendants were not even aware that they had the right to legal
people, especially those from a poor background and with little education, are ill-
informed about their fghts and about the law has been exploited with devastating
consequences by police and justice officials.

The few defendants who did know they had the right to legal represeatation said they
lacked the means to hire 1 lawyes, and relatives or foends who might have assisted them
in finding one could not be contacted in time. For example Hamza Abdullahi, a
shoemaker aged twenty-four, convicted with Allassan Ibrahim, s mechanic aged twenty-
two, by the Upper Shar’a Court in Dambatta, Kano State, and seatenced to amputation
on June 18, 2003, said: “The judge dida't 25k vs to get 2 lawyer. We wese aware of our
right to have one, but we were handicapped and our parents were not sware [of our
toial)."12?  After they were both seatenced to amputation, Hamza Abdullahi’s father
arranged for a lawyer to assist them with their appeal “On 5 November 2003 we went
to the higher court to appeal. We saw the lawyer there. He hada't visited us io prison.
The lawyer did the talldng. We were not aware of th€’sppeal [...] We never talked to the
lawyer prvately. The first time we saw him was in court. We haven't seen him since.
Now we are just waiting."'? The hearing of the court of appeal was adjourned to
December 2003.12

The absence of legal representation has meant that defendants are more vulnershle to
pressures from judicial officials and others who may be advising them against their best
interests. Police officials, prosecutors aad judges have all knowingly provided misleading
advice to defendants facing possible amputation sentences.  For example, in the above
case from Kano State, the judge in the Upper Shard'a Court in Dambatta told Hamza
Abdullshi and Allassan Ibrahim that if they told him the truth, he would free them. 1%
The two defendants pleaded guilty, bur the judge senteaced 1o them o amputation,

YT Human Rights Walch intanisws, Keno Central Prison, December 12, 2003,
" 1bid.

7 No further information was avaitable at the ime of writng.

* ibid.
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Haruna Bayero, a tweaty-five-year-old trader from Gombe State, was accused of stealing
provisions from a shop in Kano, He denied stealing the provisions, but was pessuaded
to confess first by the police, then by the prosecutor at the Shar'a court:

They first Jocked me in a cell in the police station [at Naibawa outpost]. The police
instructed the two people fwho had sccused me] to give the provisions to the police as
evidence. They brought the items. I said I dida’t know anything, 1 denied I was the
person who stole the items. They took my statement for 30 minutes. They asked if
someane could bail me. [ s2id no, T am not from hete. The police said they would assist
me if I said in my statement that I stole the items. They said that if I confessed, the
judge would convict me with an option of  fine. Otherwise T would be in prison for 2
long time without trial. I thought of my family. My wife was pregnant. 1 thought |
would be released, so [ agreed. The police wrote in the statement that I confessed. 1
didn’t know about court procedures or sentences, 1 was not aware of the possible
seatence. | just looked at the possibility of a fine and release.™V!

Haruna Bayero was taken to the Sharia court in Kumbutso. There,

The prosecutor came and asked me what happened. 1 told him the whole story,
including how the police had advised me to confess. The prosecutor said yes, if you
confess, it will hasten the judgment. If you deny, it will take a loog time and it could be
worse. He said anyway, your statement to the police will be used in court so there is no
polat denying 1t.1%

Haruns Bayero pleaded guilty, but told the judge that it was the police who advised him
to confess. “The judge didn’t tell me [ could have 2 lawyer. I didn't know about these
things. 1 was ignorant of the whole thing. The hearing lasted less than thirty minutes.”

After an adjournment of four weeks, be was taken back to the same court.

The prosecutor met me in the cell first. He told me again: don’t forget what we told
you, just confess [...] The same judge asked me again if T stole. [ just confessed. 1
didn’t explain the whole story again. The judge dida't ask if T wanted 2 lawyer. There
were no witnesses, only the complainant. '

' Luman Rights Wateh interview, Kano Central Prisan, Decembar 12, 2003,
= |bid,
' inid.
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The prosecutor who had advised him to confess also took 5,000 nair from a friead of
Haruna Bayero, after promising to azrange for Haruna Bayero to be relessed on bail
Harunz Bayero told the judge that money for his bail had been given to the prosecutor,
the judge reportedly said he would find out what happened. However, Haruna Bayero
was not granted bail, and the prosecutor did not return his fricad’s money. On Apnl 4,
2002, Haruna Bayero was found guilty by Kumbutso Shar’s Court, Kano State, and
sentenced to have his hand amputated. He appealed his seatence to the Upper Shar’a
Court of Kofar Kudu, with the help of 2 lawyer provided by his family. At the court of
appeal, he told the judge that be hed not committed the offense and explained that the
police had told him to confess. The case was adjourned. When Human Rights Watch
met Haruna Bayero in December 2003, he said he had been waitiog for around three
months and had not received any more news about his case. ™ His lawyer said that his
appeal was due to be heard on December 23, 2003, and confirmed that Haruna Bayero
would withdraw his confession.’3 On Aprl 16, 2004, the Upper Shar’a Court accepted
the appeal and quashed the amputation sentence on the grounds that the court had not
expluined the effect of the confession to Haruna Bayero.' The court ordered a retrial
Haruna Bayero was to be re-tried by the Kumbutso Shari’a Coust, which had sentenced
him the first time, but by a different judge. The court agreed that he could be granted
bail, but by September 2004, Haruna Bayero had not yet found anyone to stand bail for
him, 50 was still detained in Kano Central Prison, awaiting the new trial. "

Danladi Dahiru, whose case is descnibed above, also took the advice of the police: “The
police asked me if there was anyone to bail me. I said no and 1 don't have any money.
The police said: if no one can help you, if you go to court and confess, the judge will
allow you to go."""* He was brought before the Upper Shari'a court in Dambatta and
pleaded guilty. On the advice of the police, he also said be had committed the offense
alone, even though two other people had been involved (see above). The judge
sentenced him to amputation of the tight hand. “The whole process lasted ten minutes.
I didn't have a lawyer. The judge didn't tell me [ could have a lawyer. After sentencing
me, he said I could appeal I dida't know amputation seatences existed. 1 just hoped 1
could go home because that was what the police had said."!*

o™
Rid.
= Human Rsghls Watch intondaw, Kanc, December 13, 2003.

™ Section 389 (1) of the Kano State Criminal Procedure Code Cap.37 (Amendment) Law 2000 specifies that
the courl vt be *satisfied that the accused has dearly undersiood the meaning of the accusation against him
and the effect of his confessicn.”

Y Human Rights Walch comespendance, Aprl 28 and September 8, 2004.
"® Human Rights Walch inlendew, Kane Central Prison, Decamber 12, 2003.
” M‘
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Mohammed Bala and Abubakar Mohammed, whose case is described above 2nd who
were both tortured by the police, weze also advised by the prosecutor to confess: “The
prosecutor told us he would help us, and that if we didn't argue with the court, he would
plead with the judge to give us a short jail term. We agreed [....] The prosecutor told us:
as 5000 a5 you appear before the judge, just admit you're guilty,”14

They both pleaded guilty. The judge didn't ask them if they wanted a lawyer, and they
didn’t know they were allowed to have one. Abubakar Mohammed told Human Rights
Watch: “We didn't know the implications. We admitted because the prosecutor had
reassured us. We'd never heard of amputations here [in Kano, only in Zamfara, and
other Islamic countries.” Mohammed Bala said: “T didn’t know either thar this existed.
When T heard it, I felt as if I should die.”™"

Mohammed Bals’s father appealed on his behalf, but according to Mohammed Bala, he
did not have legal representation at the appeal stage either. The Shan'a court of appeal
at Kofar Kudu heard the appeal for Mohammed Bals, but not for Ababakar
Mohammed. Mohammed Bala told the judges that he had only confessed to the offease
because the police had tortured him and the prosecutor bad advised him that if he didn't
argue with the court, he would get 2 lighter seatence. The court of appeal’s decision was
adjourned sbout nioe times, because the prosecutor was absent. Eventually, in
December 2002, the judge at the court of appeal ordeted for the case to be retded. 142
Mohammed Bala was returned to prison. The case was sent back to the first Shad's
court, where a different judge handled the case. Mobammed Bala was eveatually
teleased on bail in October 2003, He was subsequently re-arrested on another charge,
after 2 woman accused him of stealing 2 video nine days after his release. He claimed
that the woman had accused him arbitrarily “because I was in the area, and [ was a thief,
thesefore 1 must have done it" This time, be was toed ot by a Shari’a couct but by a
magistrates’ court, which sentenced him to one year and six moaths’ imprisonment, or a
5,000 naira fine. 14

For reasons which are not clear, Abubakar Mohammed did not benefit from the
outcome of Mohammed Bala's appeal, even though he was a defendant in the same case;

* Human Rights Walch inlerviews, Goron Dutsa Prisan, Kano State, December 14, 2003,
e lbkL

" pohammed Bala told Human Rights Walch that the judge at the court of appeal had sent the case for re-
trial becauss the firet judge had used the wrong saction of the law, but he did not know which section he was
rafarring to. Hurman Rights Walch was unable 1o oblain confirmatian from the judges,

'S Human Rights Watch intarview, Goron Dutse Prison, Kano State, Decomber 14, 2003,
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nor was he retried alongside Mohammed Bals by the first Shar’s court. According to
Mohammed Bala, the prosecutor in the first Shar’a const asked where Abubakar
Mohammed was and why he had not appeared, but according to his account, the trial
only deult with his own case. Abubakar Moharnmed remained m prison in December
2003. He told Human Rights Watch that he had no one to help bim as his father had
dicd, and his mother was very old.

The case of Abubakar Abdullahs, in Kaura Namods, Zamfara State, also illustrates the
ebuse of power and corruption by police and prosecution officials. He and his friead
Mustapha ITbrahim wese both tortured by the police 1ato confessing to theft (see above).
As in sll the other cases, neither of them had legal represeatation. When they were fisst
brought before the Shar's court, they pleaded not guilty. The hearing was adjourned. .~

After fifty days [...] the prosecutor told me 10 say that Mustapha [brahim had not
committed the crime, that if I said this, I would get a shorter prison seatence or justa
fine of 1,000 or 1,500 naira. Otherwise I would be sent to prison and he dida’t know
when I would be released. [ agreed. They took us to court. Mustapha said he was guilty
and that I was too, because the police had said we would get shorter sentences if we said
this. The judge seatenced Mustapha to six months in prison and thirty lashes and
sentenced me to have my hand cut. The trial lasted only thirty mioutes.’#

Abubakar Abdullshi believed that Mustapha Ibrahim had received a lighter seatence
because his family had connections. Abubakar Abdullahi appealed his sentence in
January 2002 and pleaded not guilty to the court of appeal. The police officer who had
been responsible for investigating the case was called as 2 witness and certain items were
shown 3s exhibirs, but according to Abubakar Abdullahi, these were not the items he
had been accused of stealing, In December 2003, he was still waitiog for the deasion of

the court of appeal

Children sentenced to ampuiation

Amputation is an extreme form of cruel punishment which is prohibited in several
international conventions. The Coavention on the Rights of the Child (CRC), ratified by
Nigena in 1991, specifically prohibits such punishments for childeen.'¥® Article 37 (a) of

™' Human Rights Watich intenview, Zamlara Prison, December 15, 2003,

' in this repaort, the ward “chilf” refers §5 anyone under the age of eighteen. Tha U, N Coavention ¢n the
Rights of the Child stales: *For the purpases of the prasent convention, & child is evary human being below the
age of eighteen years unless under the law applicable 1o (he child, majority |s attsined earfier,® Convention on
he Fighta of the Chid, Articls 1, adopled Novembear 20, 1888 (emtared into force Seplamber 2, 16460),
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the CRC states: “No child shall be subjected to torture or other cruel, inhuman or
degrading treatment or punishment™ The UN Standard Minimum Rules for the

Administration of Juvenile Justice also state that “juveniles shall not be subject to
corporal punishment.” ‘

Several boys under the age of eighteen have been seatenced to amputation in northern
Nigeria. Once again, the unavailability of sccurate records on senteacing, combined
with unreliable estimates of these boys® ages, mean that it has not been possible to
confirm the exact number of such sentences. To date, none of these seatences are
known to have been carried out, but some of the boys have remained in deteation for

prolonged periods.

In July 2001, Abubakar Aliyw, reported to be between fourteen and seventeen years old,
was accused of stealing money and was seatenced to amputation by an upper Shari’a
court in Kebbi State. Two co-defendants believed to be aged sixteen were reportedly
sentenced to fifty lashes und eighteen months in jail Lawyers filed 10 appeal on behalf
of Abubakar Aliyu, and the court of appes! quashed the amputation seatence on the
grounds that be was a minor, Instead, they seatenced him to flogging and seat him to 2
children’s remand home for one year to leam vocational skills. The upper Shari'a court
which initially seatenced him had erred in relation to Kebbi State’s own Shar’a
legislation. Section 72 of the Kebbi State Penal Code (Amendment) Law 2000 states:
“No acr is an offence which is done by (a) a child under sevea years; or (b) in cases of
hudud, by 2 child below the age of takhif” Takffis defined in section 50 as “the age of
atraining legal and religious responsibilities” but is oot defined in terms of a specific age.
Section 96 of the same law states: “when an accused person who has completed his
seventh but not completed his eighteenth year of sge is convicted by a court of any
offence, the court may instead of passing the seatence prescrbed under this code,
subject the accused to: - (a) confinement in 2 reformatory home for 2 pedod not
exceeding one year; or (b) twenty strokes of cane, or with fioe or with both.”

Several boys uader the age of eighteen were sentenced to amputation and detained in
Sokoto prison in 2003. As with the other cases described above, their seatences had not
been carred out. Lawyers and members of nongovernmental organizations who visited
Sokoto Prison is 2002 and 2003 estimated that the majonty of atound tea prisoners 1a
Sokoto seatenced to amputation were under the age of eighteen. They could not
confirm their age but believed that most were aged szound fifteen. Two weze reportedly
acquitted because of their sge.'% Amnesty International researchers who visited Sokoto

' Human Rights Watch interview, Abuje, Novamber 15, 2002
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Prisan in March 2003 intesviewed four prisoners who were under the age of cighteen at
the ume of their alleged offease, and who were seateaced to amputation. At least two

of them had been beaten by the police and forced to sign a statement which they could
not undenitand. 147

At least one boy under cighteen has also been sentenced to amputation in Katsina State.
In 2 case involving the theft of a bull, 2 boy aged fifteen and an adult aged nineteen werze
tred by the lower Shad’a court in Masks, Katsins State, in 2002 and sentenced to
amputation. A lawyer came across them by chaace in Katsina Prson, and filed an
appeal on their behalf. Even though the thirty-day appeal pesiod had lapsed, the upper
Shan's court in Funtus agreed to register the appeal '

Floggings

Flogging has been the most commaonly applied of all the corporl punishments provided
for by the Shar’a legislation in Nigera's northern states. A vadety of offenses are
punishable by flogging under the Shar’a penal codes; those most frequently punished in
practice are consumption of alcohol, theft, and fornication. The number of strokes of
the cane usually ranges from forty to one hundred, depending on the offense.

Floggings are carried out in several states, although the rate has geadually decreased in
recent months. As with other types of sentences, no"overall statistics are available and
cases of flogging are so common that they are often not reported atall In August 2003,
a lawyer in Gusau told Human Rights Watch that there were foggings everyday in
Zamfara State,)™ while 2 local journalist in Zamfara State said that floggings sometimes
ook place twenty times a week.'™ A woman in Birnin Kebbi, capital of Kebbi State,
said that when Shad’a was first introduced into Kebbi State, there were floggings on
average once 4 weelk; she estimated that by the end of 2003, the number had decreased
to around one every few months 151 However, the registrar of 2 Shard’s court in Bimin
Kebbi said that floggings were still common and estimated that they took place at Jeast
once 2 month.'** The chairman of the Liquor Licensing Board in Niger State (a body
created by the Niger State goverament in Apnl 2000) told Human Rights Watch that in

" amnesty intemationa! interviews, Sokoto Prison, March 22, 2003.

" Human Rights Walch intsrview, Abuja, August 7, 2003, Human Rights Waltch has not bean abls to canfirm
the progress or ouicome of this casa.

" Human Rights Walch interview, Gusau, Zasmfars State, August 3, 2003,
™ Human Rights Walch interview, Gusau, Zamfara Stale, August 1, 2003,
" Human Rights Walch intenviaw, Bimin Kebbi, Kebbi State, December 17, 2003,
" Human Rights Waich intsnview, Bimin Kobbl, Kabbi State, Dacember 17, 2003,
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2000 and early 2001, there used to be an avesage of ten to fifteen floggings & month in
Niger State —sometimes rsing to twenty—and that floggings took place in every local
government in the state. However, the number had subsequently decreased; by mid-
2003, there were one or two a month. He mentioned one flogping in Mokwa local
govcmmmlinjuncm%.twoinupaibulgovcmmtin]nlyzom,md“mmyma”
in Rafi local government in 2002158 A lawyer in Kano said that at the end of 2003,
floggings were still quite common in Kano State; he estimated that there weee an average
of sbout three cases 1 month, most of them cases of accusations of alcohol
consumption. !>

Defendants’ rights have been systematically dissegarded in cases of floggiogs. Typically
the suspect is arrested and tried within a matter of days, and, if found guilty, sentenced
to a number of lashes (depending on the offense allegedly committed), thea flogged
immediately, a5 s00n as the trial is over. The flogging is carried out in public, usually
outside the court or in a nearby public place, with  crowd watching. The floggiog is
administesed by a court official such as a court messenger or clerk, using 2 thin leather
whipmunqhsommm,smhuwpdmmwme&waﬂcduponm
carry out the Sogging. The victim is ususlly made to lie down on a bench; in some cases,
they are made to take their shirt off. According to the official guidance, the person
administering the flogging holds his arm close 1o his side and does not raise his hand
high, so that the flogging is not very painful.'** In the majority of cuses, the instant
administration of the punishment means that the defeadant’s rght to appeal, although
existing in theory, is systematically ignored.

Far example, on July 21, 2003, a civil servant in his forties, Garba Aliyu, was arrested by
the hishah who accused him of drinking zlcobol. A lawyer in Gusau descrbed the
summary nature of the mal: “He admitted drinking previously, but denied donking at
the specific time of his arrest. On that admission, the judge said: ‘go and flog him eighty
times.” He was flogged. He had no opportunity to appeal and wasn't told he could
appeal. He had no legal representation 1%

™ Human Rights Watch interviow, Minina, Niger State, August 7, 2003.

™ Hurnan Rights Walch inforview, Kano, Decomber 13, 2003,

' Traditionally, the parson camying ot the flogging is supposed to ptace a copy of the Qur'an under his arm to
prevent him from raising his hand too high. In Nigoria, @ piliow o b stick s sometimes used lnstoad;
altematieely, the person just keeps his amm close to the side of his body and raises his hand vertically whan
carrying ot the flogging. Some of the states' Sharfa Codes of Chimina! Procedure describe in detall the
mannec in which floaging shold be camied cut. See for mxmple Section 269 (4) of the Zaméar State Sharfah
Crirninal Progsedure Code Law 2000,

™ dpurnan Rights Watch interviaw, Gusau, Zomfara State, August 4, 2003,
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Few of the people interviewed by Human Rights Watch—including eye-witnesses of
floggings, court officials, journalists and even some lawyers—appeared to take the issue
of flogging seriously. They described the pusishment as inteaded to inflict symbolic
humiliation or disgrace, rather than pain, stressing that “they do not hit them hard” In 2
typical comment, the attorney general of Zamfara State told Human Rights Watch:
“The flogging doesu't inflict injury, but sets an example to the population about ussocial
behavior. It is intended to inflict shame ™57 A lawyer in Kaduna said: “Floggings are
not a punishment as such but are intended to bumiliate the offender. They put a stick
under their arm. They call people to witness and to humiliate. It is not really to
punish.”% Same justified or accepted it on the basis that it existed even before Shar’a
was extended to cover criminal law in 2000. Even some human rights organizations
have oot been especially active on the issue of Hogging and have not treared it as a
priority in their work.

The public aspect of the punishment is central 1o its perceived “effectiveness,”as
illustrated by this account from a woman in Kebbi State: “They flog people in public in
the marketplace, outside the courtrooms or elsewhere, but only if theze are people 1o
watch [...] State television announce the case and they show it live. Journalists ace
filming.""%? The public spectacle of flogging does not appear to elicit much reaction
among Nigerians. A man in Dambatta local govemment, Kano State, descoibed a
flogging which took place there on June 2, 2003. The defendant, Mudansiru
Abdulmumini, a farmer in his thirties, bad been charged with dealing in intoxicants
under Section 137 of the Penal Code and toed by the Upper Shar’™a Court, Dambatta.
“He confessed. He didn't have 2 lawyer. The police arrested him with six tins of
solution. The court punished him with tweaty lashes. [...] The court messenger lashed
him outside the court. [...] The vicam was shoutng: ‘please stopl’. They flogged him on
the back and buttocks with hie shirt on. There were more than twenty eye-witnesses,
men and women, saying: ‘Allahu Akbarl’ [God is great]. Then everyone just goes

Ay 10

The fact that the vast majority of victims of flogging do not have legal represeatation
and are often oot able to exercise their nght to appeal attracts little concern or
indignation, with the exception of a few protests from lawyers. It would appear that
flogging is seen by some Nigerians as a lesser punishmeat, and ooe which has the

=" Human Rights Watch interview with Mohammed Sani Takon, Commissianer of Justice and Attorney General
of Zamiara State, Gusau, August 4, 2003

"™ Human Rights Watch inforviow, Kaduna, July 24, 2003,
" Human Rights Watch infarviow, Bimin Kobbl, iebbi Stal, December 17, 2003,
" Human Rights Watch interview, Dambatta, Kano State, July 31, 2003.
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compative advantage of being administered quickly and without lasting consequences.
Several people explained that by exercisiog the nght to appeal against 2 flogging
seatence, the defendant would rsk facing 2 lengthy period in deteation while the appeal
was being considered, and that many defendants opted not to appeal and to face the
flogging simply in order to avoid imprsonment. This position is essy to understand in
view of the fact that both under Shari’a and the rest of the justice system in Nigens,
accused persons can be detained for several years awniting trial or awaiting the ovtcome
of their appeal 16!

Many people have been flogged on suspicion of drinking aicobol, which is forbidden in
most of northern Nigess; laws prohibiting the consumption of alcohol were in

existence even before the introduction of Shar'a, and have since been tightened by some
states, in some cases extending to a complete ban.'? Although it is widely known that
some Muslims drink alcohol, public punishment for this offense is considered very
humilisting, A resident of Birnin Kebbi, Kebbi State, told Human Rights Watch about 2
young man in his twenties, who was fogged in 2003 after he was acrested by hisbah in
the street; he was allegedly drunk at the time. They reportediy took him straight to the
Shnﬁ'noomnotwthcpohccmdm;thcm,hcwuﬂogged,mdtdusedwithnwaming
oot to drink beer again. Friends and colleagues said that he was so ashamed that he
would not talk about it to anyone.'®

Some of those flogged have been under the age of eighteen. One of the earliest and
most publicized cases was that of Bagya Tbrahim Magazu, 2 teenage girl who had
become pregnant and was accused of pre-marital sex. While it was widely reported by
the media that Bariya Magaza was seventeen years old, local sources, including the
women's nghts organization Baobab for Women's Human Rights, belicved that she was
no more than thirteen or fourteen. In September 2000, the Shar'a Court in Tsafe found
her guilty of gine (fornication) and sentenced her to one hundred lashes. She was also
accused of bringing false charges against three men who she claimed had raped her, for
which she was sentenced to an additional eighty lashes. The three men were arrested, but
denied the chasge and were released after three days. With the help of lawyers hired by

Baobab for Women's Rights, Batiya Magazu appealed the coaviction. The lawyers
advanced several grounds for appeal, including that the defendant was under eighteen,

" More than two thirds of the prison pepulstion in Nsgeria are hokd awaiting tnal. Soma have been held in pre-
trial delention for many years.

' Eora comparison of legistation prohibifing alcohel in differont slates, see "Legal piuralism and the
development of the nule of law in Nigeria: lssuss and challenges in the development and apptication of the
Sharfa,” by Dr Muhammed Tawlig Ladan, Ahmadu Belio University, Zaria, August 2003

" Muman Rights Watch intenvdaw, Birmin Kebbi, Kebbi State, December 17, 2003.
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and therefore could not have consented to the act;'* nor, if found guilty, should she be
given the same punishment as an adult. Eventually, the sentence of eighty lashes for
bringing false charges against the men was dropped, but Bariya Magazu was flogged one
hundred times on Junuary 19, 2001, even though her appeal was still pending. She was
only given one day’s notice that she would be flogged on that date; initislly, the Bogging
was to take place one week Iater, forty days after the birth of her baby, 163

Mote recently, on July 31, 2003, a teenage gidd, Zuwayra Shinkafi, and her boyfriend, Sani
Yahaya, were both flogged in Gusau, Zamfara State, after being found guilty of extra-
marital sex. Their arxest, tral, and punishment all took place within two or three days.
According to some sources, the girl was aged sbout sixteen, but other eye-witnesses
estimated that she was at most thirteen. The boy was estimated to be about eighteen. A
local source seported that members of the local monitoring group (Zamfar State’s
equivalent of the hisbah) discovered that Zuwayrs, who was married and lived in the
village of Shinkafi, was having an extra-marital relationship with Sant Yahays, who lived
i the state capital Gussu. They arrested both of them in Gusau and took them to the
police. They wese tried in Upper Shari’s Court IT in Gusau. Zuwayra Shinkafi was given
thirty lashes; Sani Yahaya was given eighty lashes and sentenced to ten months'
imprsooment. ' The court registrar said that Zuwayrs Shinkafi would normally also
have been seatenced to eighty lashes, but because she was “not considered mature,” she
received 2 lesser seatence. '€

The sentences in both this case and that of Bariya Magazu go agninst the Zamfara State
Shar'a Penal Code, which states that in cases where defendants are aged between seven
and eighteen, “the court may instead of passing the seatence prescabed under this code,
subject the accused to: (s) confinement in 4 reformatory home for a pedod not
exceeding one yeas; or (b) twenty strokes of the cane, or with fine or with both "6

Unlike the victims of other forms of punishment under Shari’s—most of whom have
been poor, from predominantly raral backgrounds and with little education—the victims

we Secton 38 (c) of the Zamfara State Penal Code states: *A consant is not such a consent 8s is intendad by
any section of this Sharl'ah Penal Cade, if the consent is given {...] by a persen who is under elghteen years of
ge or has not altained puberty.”

'™ For further detais of Ihe case, sae “Baobab for Women's Human Rights and Shar'a implementation in
Nipsria the jowmney so tar,” 2003; Bsobab information bulletin on Barya Magazu, Janunry 2001; and *Bacbab
candamns the whipping of Bariya Magaz”, press release of January 2001, Also ses Human Rights Watch
news relesse “Nigeria: Teenage mother whipped,” January 23, 2001,

" Human Rights Walch Intarviews, Gusay, Zamiar Stats, August 2003.

" Human Rights Walch Intendaw, Gusau, Zamfara Stals, August 4, 2003,

" Section 85 of Zamfars State Shari'ah Penat Code Law, 2000,
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of floggings have included some high-profile individuals. For example, a Shan'a court
judge in Zamfara State was accused of dnnking alcobol and publicly flogged in January
2002. He was reportedly arrested by members of the monitoring group on Jaauary 21.
The following day, on Jannary 22, 2002, he was tried, convicted, and flogged eighty times
in the marketplace at Kaura Namoda. Ugusually in this case, the flogging was
‘administered by his father-in-law, who was also 2 judge.

Discrimination against women

Wamen have been victims of discrimination since Shari'a was extended to cominal law
in northern Nigeria, both in terms of certain provisions in the new Shari's legislation and
other practices and regulations enforced outside the framework of the law.'®? While
some of these practices existed prior to the introduction of the legislation in 2000, and
have been considered a part of daily social life in northern Nigeria for many years, the
political climate since 2000 has encouraged discriminatory behavior towards women by
providing 2 new, official framework for it, and human rights violations against women
have increased. As stated by a Nigerian academic and activist in Kaduaa, “although it is
difficult separating the Hauss and Islam patriarchal soucture, the reintroduction or
politicization of Shari'ah in Northern Nigeria has contributed in reinforcing traditional,
teligious and cultural prejudices against women.™™

The section below describes different contexts in which women in northem Nigera
bhave faced discrimination, including provisions in the Shar’a legislation (particularly in
zina cases), the absence of women in the judiciary, especially among judges and
prosecutors, and restrictions and harassment i daily life, affecting, in particulaz, freedom
of movement and association, and mode of dress.

Discomination against women is institutionalized in parts of the Shar’a criminal
legislation in force in northern Nigeria. There are two main provisions in the law which
discriminate against women. The first is the inequality in the weight of testimony.
Acrording to the Shar’s penal codes, 2 woman's testimony as evidence in a tral is worth
half that of a man, or the testimony of one male witness equals that of two female
witnesses. Human Rights Watch s not yet awace of any troal where this issue has ansen,
or where the inequality in the weight of testimony bas affected the outcome of a tral

" Eor a more detnded account of how Shar'a has affected women in Nigeria, see *Baobab for Women's
Human Rights and Shar'a implemontation in Nigeria: The Joumey o far,* 2005.

" Husseini Abdu, *Power in the Name of Allal? Muslim Women in Contemporary Nigesian Polities,”
presanted at a national workshop on Gender, Palltics and Power, arpanized by the Centre for Soclal Science
Research and Dovelopmant, 20-30 July 2003, Lagos.

63 HUMAN RIGHTS WATCH VOL. 16 NO. 8 (A}



This may be in part because many toals in Shard’a courts are conducted withour witness
testimony, and whese witnesses have testified, they have most often been men.

The second aspect which discriminates 2gainst women is the inequality 10 standards of
evidence in cases of gino (extra-mantal sex, which is referred to as adultery if the person
is married, or fornication, if she is not). Womea have been adversely affected in these
cases. Under the Shari'a codes in force in Nigenia, based on the Maliki school of
thought, pregnancy is considered sufficent evidence to convict & woman of adultery.
For the male defendant, on the other hand, the Shag’a penal code requires that the act
of adultery must have been witnessed by four indepeadeat individuals before the man
can be convicted—a standard of proof which is usually impossible to obtain, and has not
been obtained in any of the cases which have ansen so far. This gladog discrimination
in standards of evidence has had serious consequences for women charged with gime. It
has resulted in situations such as those of Bariya Magazu, Safiya Husseini and Amina
Lawal, where the women wese found guilty and sentenced to death, or flopging, on the
basis of their pregonancy, whereas the men named in the cases were acquitted for lack of
evidence.'”  There have also been cases when men have been convicted for adultery,
but these convictions have usually been based on the man’s own confession.

Even provisions of Shag’s within the Maliki school have been applied selectively. For
example, judges have considered a woman's pregnancy as sufficient evideace of ging, yet
have ignared the provision of the “sleeping embryo,"which exists within the same
school of thought and is more favorable to female defendants, In the case of both
Amina Lawal and Safiya Husseini, the option of accepting that the baby could have been
fathered by the woman' husband was distegarded by the judges who initially sentenced
the women, In the case of Amina Lawal, however, the Katsina State Shari’a Court of
Appeal accepted the argument of the “sleeping embryo™ as one of the grounds for
concluding that Amina’s baby could have been conceived with her husband.

The plight of women before the Shar's courts, especially in cases of adultery, has been
aggravated by the absence of women in the judiciacy. There are no female judges in the
Shari'a courts, as the Malild school of thought prohibits women from becoming
judges.' The vast majorty of defense lawyess are also men, One of the few female
lawyers to have acted on behalf of women seatenced by Shan’a courts was initially

™ For furhar details of how the death panalty affects women in Nigeria, see Amnesty intemational repont *The
death penalty and women under the Nigadian penal systems,” February 2004,

2O the four schools of thought, only the Hanafl school allows famala judges, b only in cases dealing with
civi and financial matiors, not in criminal cases,
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prevented from speaking in court by the Shari’a court judge, on the basis that female
defense lawyers could only speak through the male counsels on their teams.

Judges have also failed to investigate allegations of rape made by female defendants in
adultery cases and have ended vp punishing some womea who claimed to have been
victims of rape. For example, in the case of Bariya Magazu, the teenage gid accused of
extra-marital sex who accused three men of mping her, the judge not only failed to order
an investigation into her claims but charged her with falsely sccusing the three men, who
had denied having sexusl relations with her. In the Shari’a penal codes, rape is 2 crime
punishable by death, if the offender is married, or by flogging, if the offender is
unmarried. However, the inequality in the standards of evidence required for men and
for women means that, in practice, it is more likely that a woman who alleges she bas
been raped will be found guilty of adultery, or possibly false accusation, than the man
charged with rape.

In addition to the discrimination they face in criminal cases before Shad'a courts,
women have faced other forms of discrimination in their day-to-day life, affecting,
among other things, their freedom of movement and freedom of association. Since the
adveat of Shari’s, some state governments have introduced measures to preveat men
and women from being seen together publicly. These measures, most of which are not
codified into laws, have been applied most stringeatly in Zamfara State, wheze the state
govemment prohibited women and men from traveling together in public transport,
such as buses, taxis, and motorhikes commonly used as taxis, known as kabw-kabu.
Especially in the period immediately after Shari's was introduced, the hisbah frequendy
stopped taxis which carried male and female passengers together and made the women
disembark, There were cases, during this eardy period, whese kabw-kabu drivers weze
charged and flogged for carrying female passengers.!” The government introduced and
provided separate vehicles for men and women. On lazger buses, men 20d women were
made 10 sit seperately, with men at the front and women at the back. This was one of
several requirements codified in 1 law passed in Zamfara State on May 31, 2001, and
violations of this requirement were punishable by “reprimand, exhortation or waming;
or fine not exceeding N500:00 or both."7* However, residents of Zamfara State
reported that restrictions on loog-distance buses applied oaly in the state capital Gusau
and in some of the villages, and that men and women could sit together when traveling
outside a radius of about 10 kilometers of these locations.

M Sae *Sharfa’ thres olfenders get 126 strikes in Zamfara, Katsina,” The Guardian, August 11, 2000, and
*Shari's beating for motoreydists,” BBC News onling, August 10, 2000

™ Saction 4 on ‘commuting by opposite saxes in public trarsport systerms,” Cerain Consequential Refarm
{Socio-Economic, Mor, Refiglous and Cultural) Law 2001,
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The restrictions on travel by Aabw-kabuw—the most common and sometimes the only
form of transport in many areas—was especially harsh oo women, some of whom had w©
walk long distances because the drivers (who are always male) refused to carry them or
simply drove past them. Car duvers who assisted women in this situation by offeting
them a lift were also sometimes stopped and harassed by the hisbah. In 2001, Christians
formed their own taxi drvers’ association, partly in protest st these restrictions and
partly in 2 bid to make up for lost camings. Christian drvers carry & special identity card
indicating that they are members of the Association of Christian Motorcycle Operators,
and accept fernale passengers,

Women were also under increasing pressure to dress in a way which conformed to the
notion of what was considered spproprate according to Islam. However, in most states,
the dress code was not cleady defined, and was interpreted differently by different
individuals, even among the religious and political establishmeat. As with other issues,
such ss “immoral gatherngs,” there was considerable confusion ansing from attempts
by the hisbah to enforce some kind of dress code ia the absence of 2 legally prescabed
code. A hisbah leader in Kaduna told Human Rights Watch that women should be
‘completely covered except the face,” but was not able to specify exactly what this
meant, and admitted that there could be different interpretations. '3 A hisbah leader in
Kano said that the hisbah played an “advisory role” in relation to dress, but becanse
there was no law prescnbing dress, women weanng different styles of dress could not
legally be apprehended.™ Yet there had been several cases in Kano when hisbah bad
stopped women in connection with their style of dress.

Most Muslim women in northern Nigeda traditionally covered their heads, even before
Shari's was extended in 2000, so many of them have not expesienced s significant
difference in this respect. However, some said that their mode of dress was supervised
more closely by the hisbah since the extension of Shar'a, and that the issue was now
more publicized In Kaduna State, the hishah orgenized lectures for women on how to
dress, but did not approach them individually if they judged that they failed to comply.
Ia Kano, the hisbah sametimes stopped women who were not “propedy dressed,” took
them to their office, gave them a lecture, then gave them a Afiab (vedl). In some areas,
public pressure on women to cover themselves completely intensified. For example,
Humaa Rights Watch researchers visiting the Kongo area of Zana, in Kaduna State, in
July 2003 noticed the following graffiti on a wall: “Watch your mode of dress — Shari'a™
and “Dress properly, or else. Shari’a”

'™ Human Rights Watch Intervew, Kaduna, July 25, 2003,
™ Human Rights Watch Intarviaw, Kano, July 29, 2003,
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Most of the attempts to enforce a dress code for women have been undertaken by the
hishah, rather than the state governments. The exception is Zamfara State, where 2 Jaw
was passed in 2001 prohibiting “indecent dressing in public” as well “indecent hair cuts™
for both men and women. 1”7 The same law banned “the association in public of two or
more persons of opposite sexes to engage in discussions ar acts of immoral or indecent
nature and in circumstances not approved by the tradition and culture of the people of
the State.”1™ Regarding women, the law specifies: “Every female of Islamic faith shall
put on dress to cover her entire body except for her feet, hand and face in the public or
while attendiog the office both within ot outside the State.”"”? A woman in Gusau told
Human Rights Watch that 2 drcular had been seat to all female staff in government
offices in Zamfara State instructing them to wear the hijab; however, women who did
not weas it were not harassed. 1%

One of the most sexious cases where women were directly victimized for not
conforming to a particular dress code occurred in Bauchi State. In February 2002,
tweaty-one Christian nurses wete suspended from their jobs at the Federal Medical
Centre in Azare for refusing to wear a uniform based on Islamic dress, which the
hospital director had introduced to teplace the standard nurses’ uniforms; the hospiral
stopped paying their salaries. Eventually, ten of them sgreed to conform to the dress
code simply in order to be able to resume work. However, the remaining eleven did not,
and were fired on April 24, 20021 The decision to enforce the dress code appears to
have been a personal initiative by the hospital director—a surprising move, since the
medical centre is a federal and not = state institution. Following represeatations by
nurses’ associations, Christian associations and nongovernmental organizations, the
federal government eventually ordered the hospital director to reinstate the nucses. The
hospital director refused and was dismissed. However, by July 2003, the eleven nurses
had still not been reinstated, nor had they received compeasation. ¥ A court case
initiated by the nurses in June 2002 was cveatually dismissed by the Federal High Court
injosonMarch24.20040nthebasisthntithckedmetit,andan:mxmberoftedmiul

"' Cortain Consequential Reform (Sacio-Economic, Mara!, Religious and Culturef) Law 2001,

m Ihid.

™ Ihid,

"™ Human Rights Watch interview, Gusau, August 1, 2063,

"' See lettar entitied *Tesmination of appeintment,” from D.0.Ozishisa, Hoad of Administration, Federal
Medical Centre, Azare, AprE 24, 2003, The numses who were sacked were Rifkatu J.Gogye, Salome Tliya,
M.LGotan, Patricia Abe, Joyce Shedulo, Anna Walide, Rebacca Phillimon, Sola Atare, Eno Samuel, Magadaiine
lzuwa, and Ngozi Udegbu,

= puman Rights Wateh Interview, Lagos, Dacamber 8, 2003, See also *in Bauchi, nurses batfle Shard'ah,”
ThisDay, July 22, 2002; and *Beef on the Sharia abuse of the Bauchi elaven,” by the Macedonian initiative.
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grounds.'®* Finally, in August 2004, it was reported that the governmesnt had reinstated
the nurses, at least verbally, and deployed them back to their home states. 184

By 2003, measuses limiting womea’s freedom of movement and mode of dress were
being enforced less stangently. Harassment of women had become rarer; the hishah
often turned a blind cye to men and women traveling together and rarely stopped
wotmen for not weanng “appropsdate” dress. However, in December 2003, some
Muslim motorhike taxi davers in Gusau, capital of Zamfara State, were sull refusing to
curry female passengers; it was not clear whether this was because they feared punitive
action by the hisbah, or because they themselves believed they should not be canrying
female passengers.

V1. Absence of legal representation

In the majority of the death sentence, ampuration, and flogging cases documented by
Human Rights Watch, defendaats did not have legal representation before or during
their trial in the court of first instance (lower or upper Shati’a courts). The judges did
not inform the defendants of their nght to seck legal advice or ask them if they wished
or needed legal assistance. Many of the defendants did not seek legal advice themselves,
either becanse they were not aware of their right to do so, or because they did not have
the money to hite a lawyer. The absence of legal representation is genenlly not viewed
as & problem in terms of public perception in nosthern Nigera, in large part becanse
people are not informed about their rights, and have been misled into believing that
Shan'a does not allow the presence of lawyers in court.

The right to a fair heanng, including the nght for 2 defendant to “defend himself in
pesson ot by legal practitioners of his own choice™ is guaraareed in section 36 of the
Nigenan Constitution, s well as in the Shar’s legislation introduced by northem states
snce 2000. For example the Zamfur State Shart’a Craminal Procedure Code states: “A
legal practitiones shall have the nght ro practice in the Shan’ah court in sccordance with
the provisions of the Lepal Practitioners Act, 1990."18

The Nigenan state has an obligation to provide legal assistance to defendaats who
cannot afford to pay for a lawyer. The Legal Aid Council, a parastatal body, was created

= Ruling of the Fodeml High Court of Nigeria, Jon Judicial Oivision, March 24, 2004,
™ Human Rights Watch e-mail correspondence, August 8, 2004,
Y% Section 194 (1) of Zamfara State Law no, 18 Shar'ah Criminal Procedura Code Law 2000,
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by the federsl government in 1976 with the mandate of providing free legal assistance
and advice to Nigesian citizens who could oot afford the services of a private lawyer, 1%
However, like many other bodies set up by the govemment, the Legal Aid Council 1s
seriously underfunded and unable to provide services in all but.a small number of cases.
In theory, the Legal Aid Council has an office in thirty-four of Nigeris's thicty-six states,
but in practice, the capacity of these offices is extremely limited, and 1o 2003, there was
‘only one Legal Aid Council lawyer in each state. 18 By the end of 2003, the Legal Aid
Council had not yet provided lawyers to any of the defendants tried by Shari’a courts
and sentenced to death or amputation.

There is a belief voiced by some of the more conservative advocates of Shari’a that
Shari'a does not allow Jegal representation for defendants and that Shari’a courts do not
recognize defense lawyers. For example, the Secretary General of the Supreme Coundil
for Shari'a in Nigeria— himself 2 lawyer by training—told Human Rights Watch: “The
right to legal representation is unacceptsble to me. Lawyers will just subvert the Islamic
principles of justice. They are not informed by the fear of God."'# This attitude has
filtered down to the population; a lawyer in Kano told Human Rights Watch that most
Muslims believed they could not appeal a Shar’a judgment1® However, none of the
Shasi'a laws introduced in Nigeria prohibits legal representation for defeadants aad some
of them, a5 indicated above, explicitly prowide for it.

A lawyer in Zamfara State told Human Rights Watch that there had been occasions
when Shari's court judges had tried to prevent lawyers from appearing in court and told
them that their presence was foreign to Shari'a, He descobed scenes where other people
in the conrtroom had shouted the lawyer down, and one occasion when he himself had
beea forced to leave !® In one case, on January 30, 2003, the Upper Shad's court in
Kaura Namoda, Zamfura State, denied four defendants the night to legal representation.
The four men, Labaran Magayaki, Kwan, Shaibu, aed Kabiru, who wese accused of
crimigal trespass, asked the judge for more time to bring their defense counsel to court.
The judge refused, proceeded with the tnal, and convicted them; they were fined and
ardered to pay compensation to the complainant, who was the chairman of the ANPP
(the ruling party in Zamfara State) in Kaura Namods local government. A lawyer
assisted them in sppealing to the Shari’a court of appeal; oae of the main grounds for

" mwmmnmmmummummlmmNmsmm,
which was subsequently amanded in 1890 (Legal Ald Act Cap 205, 1990) and n 1994,

" puman Rights Watch interview with T.A.Okunawe, Director of Planning, Research and Statistics, Legal Ald
Council, Abuja, Decamber 8, 2003.

™ yuman Rights Watch Intarvisw, Kaduna, Juty 25, 2003
" uman Rights Waich interview, Kano, July 28, 2003.
™ Myman Rights Watch Intanview, Gusau, August 3, 2003,
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appeal was the denial of the rght to legal representation and lack of time to prepare their
defense. In July 2003, the case was still pending at the court of appeal !

In the majority of death sentence and amputation cases documented by Human Righrs
Watch, lawyers have only been able to intervene at the appeal stage. Even then, their
efforts have conceatrated mostly on the high profile cases, such as those of Safiya
Husseini and Amina Lawal. Defendants in less publicized cases have struggled to find
lawyess to represent them and have been largely dependent on their families to find
lawyers for them. In some cases, human rights and women’s organizations have
mtervened to assign lawyers to specific cases,' but the choice of cases has been
haphazard, as not all cases are systematically brought to the attention of such
organizations, and many are not even reported in the medis. Additionally, the resources
at the disposal of defendants, their families and nongovernmenta! organizations have
been limited. Even when lawyers have been assigned to assist with appesls, these
lawyers have not alemys played an active role, nor have they always kept their client
informed of the progress of the case. Many private lawyers have not been able to
continue working on the cases without some form of payment, and correspondingly
their nterest and involvement inspecific cases may have decreased, sometimes to the
poiat of neglect.  Oge of the main consequences of this situation is that in some cases,
communication between lawyers and the clients they were supposed to be defending or
advising has been poer, and the quality of advice ermatic. Several prisodiers sentenced to
amputation in Zamfar and Kebbi States who were interviewed by Human Rights Watch
were not even aware that a laseyer had been assigned to their case or that appeals had
been filed on their behalf.1%

Some lawyers have expressed 2 reluctance or za uawillingness to take on Shaa'a cases.
This reluctance has been motivated in part by the public outrage genesated by the crime
of which the defendant was accused—for example in cases of sexual abuse of children,
or murder—and 1o part by » broader fear that their role in assisting 2 defendantin 2
Shan'a case could be pesceived as a caticism or challenge of Shar’a, and by extension of
Islam as 2 whole.!™ In a typical example, 2 man who had assisted the defense counsel in
the case of Amina Lawal said that when he came out of the courtroom, he was

"™ |bid, Human Rights Watch has not had access 1o information about the progress or outcome of the appesl,

" Baobab for Women's Human Rights, Women's Rights Advancamant and Protection Altomative (WRAPA),
and Legal Assistance and Defence Project (LEDAP) have been among the most active nongovermmental
oreanizations providing legal assistance In these types of casen.

" Hurman Rights Watch interviews with prisoners in Zardara Prison (Gusau) and Kebbi Medium Security
Prisan (Binin Kebbi), December 2003,

™ Human Rights Watch intarvisws with lawyers, nangovammental organizations and othars in varicus
locations in Nigeria, 2003 and 2004,
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surrounded by youtbs who accused him of not wanting Shad'a to be applied, because
they had scen him assisting Amina Lawal’s defease team.!®

“The lack of legal represeatation for defendants tried in Shari’a courts, especially in death
penalty and amputation cases, has been one of the main issues of concern which Human
Rights Watch has raised in discussions with Nigedan federal and state governmeat
officials, including the federal Attomey General and Minister of Justice, and the state
attorney generals and other officials of several northern states. All these officials agreed
that defendants have the rght to legal representation and that Sharia does not forbid it
The Kano State Director of Public Prosecutions and the Kano State deputy govemor
confirmed that the accused were allowed to be represented by a lawyer in the Shad'a
courts and wld Humaa Rights Watch that in those cases where the accused could not
afford it, the Legal Aid Council provided a lawyer;}% however, this is not known to
have happened in any case so far. The Zamfara State Governor also agreed that Shad’a
allows defense lawyers 2ad said he believed lawyers should be compulsory in every hadd
case,'?” but once again, this statement is at complete odds with the practice.

In discussions with Human Rights Watch, several state government officials said they
would ensuge that judges always informed defendants of their right to have a defense
lawyer. The Kebbi State Attorney General claimed that in their training, Shari’a court
judges were taught to tell the accused that they could employ legal counsel and trial
proceedings should be adjourned if necessary to allow the defendant to cousult 2 lawyer.
He also said that judges should not accept confessions made under torture or duress and
should always ensure that the defendant has made the statement voluntacily. He told
Human Rights Watch that the Kebbi state ministry of justice wanted to establish its own
human rights department, which would provide lawyers for defendants with state
governmeat fuads.!™

VIl Training of judges

The Shar’a legislation was introduced in 2000 with vesy littic preparation. Not only was
the legislation itself drafted in a hurried fashion, but the judicial personnel charged with

"™ puman Rights Watch intervew, Kano, July 28, 2003,

" Human Rights Watch interviaws with Yusuf Ubale, Director of Public Prosecutions, Kano, July 30, 2003, and
with Magaji Abduiiani, deputy govemer, Kano, July 31, 2003,

“* Human Rights Watch interviow with Zamfara State Governar Ahmed Sanl, Gusay, August 4, 2003,

™ Human Rights Walch interview with Ibrahim Malalu, Kebbi State Atorney General, Bimin Kebbi, December
18, 2003,
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1ts implementation had received very little training. Most judges weze transferred
straight from the area courts, which dealt only with personal status law cases, into Shari'a
courts where they were expected to deal with ciminal cases.  Maay of them did not
have any prior legal professional training, even when they were working in the area
courts, and they were not trained in the new Shari’a legislation before being appointed.
Yet they were givea power of life and death over the sccused who were brought before
them. The consequences of this lack of training among Shari’a court judges have been
illustrated in several cases described in this report, such as those of Fatima Usman and
Ahmadu Ibrahim, Aminz Lawal, and others sentenced to death in trials characterized by
numetous substantive aad procedunl aws.

After the introduction of Shari’a, 2 aumber of training programs were sct in place for
Shari’a coust judges, organized by 2 combination of state governments, universities, and
nongovemmental organizations. Some of the training programs lasted just two or three
weeks, others up to six months, Initially, it was not compulsory for judges 1o attend this
training before begianing to try cases in Shan’a courts, and maay did not attend the
courses until several months or years later. Human Rights Wartch was told that a
significant number of the judges failed the tests which were part of the training, but
continued being judges.!®

Nongovernmental organizations and academic institutions, in particular the Ahmadu
Bello Univessity in Zaga, have made efforts to include 2 human nghts component in the
training program for Shari'a court judges. According to the deputy dean of the faculty
of law at Ahmadu Bello University, Zana, a training program being developed for judges
was to include 2 session on buman fghts duties within Shasi’s, as well as a comparison
with the Nigerian constitution and international human rights instruments such as the
Internationa! Covenant on Civil and Political Rights snd the African Charter on Human
und Peoples’ Rights. It was also to wmclude an emphasis on women and children’s
nghe 2@

The nongovernmental organization Legal Defence and Assistance Project (LEDAP),
which is based in Lagos but has represeatation in the north, became involved in a pilot
trpimung project for judges. By mid-2004, they had traned between 400 and 500 upper
and lower Shan'a coust judges in Kano, Katsina, Bauchs and Jigawa states, and about 10
percent of prosecutors from these states. Each cousse lasted two days. The training
inchuded sessions on mternational human rights law, due process, fair hearings, the rghts

" Human Rights Watch interviow, Abuja, Decamber 18, 2003,
™ Human Rights Watch interview, Zaria, July 26, 2003,
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of women, and comparisons with other countries which apply Shari’a, especially those
which, like Nigeria, follow the Maliki school of thought®! Accarding to feedback
provided to LEDAP by lawyers in the various states, the trainiog had resulted in some
mpmv:mnnmthccnnduaofpdgesmﬂctmmgmmﬂyfmdedbypm
companies. A request was then made to the Kano State government to fund it, but by
July 2004, the state government had not yet provided any fundiog

Before the program organized by LEDAP, these judges had not had any trining atall,
beyond their knowledge of the Qur'an and the Hadith. When they were appointed as
Shari’a court judges, they were just given a copy of the Shari’a penal code, which existed
only in Eoglish. Some judges do not read or understand English. In 2003, proposals
were undesway to transhite the penal codes into Hausa, the langusge spoken by the
majorty of people in the north.

The Zamfara State Commissioner of Justice sad Attomey General of Zamfara State told
Human Rights Watch that there was 2 continuing process of training for judges and
other members of the judiciary in Zamfara. He said the training included sessions on
procedures and substaative law, as well as the oght of the accused to have legal
representation. He said the approximately one hundred Shari’s court judges in Zamfara
State had all had three months' training, which included exams for former area court
judges as well as newly-recruited judges. Several judges were reportedly made to retire
because they refused to take the examns 4

Vill. The enforcement of Shari'a and the role of the hisbah

In most northern states, hisbah and Shaa's implementation commuttees have been given
the task of enforcing Shar’a and ensuring that the population observe it in their day to
day activities.

The Arabic term hishab means an act which is performed for the common good, or with
the intention of seeking a reward from God. The concept of Aisbab in Islam originates
from a set of Qur'anic verses and Hadith. It is an obligation placed on every Muslim to

M gor detalls, see *Integrating human rights in the Shati'a court system iy Nigesia — an analysis of papars at
the training workshops for Shari'a Cowrt Judges,” edited by Moro Eza-Aneba, LEDAP, 2004,

= Human Rights Walch interview, Lagos, July 3, 2004,

™ uman Rights Waleh interview, Abuja, July 18, 2003, and e-mail comeapondance, July 31, 2004,

= Human Rights Watch interviow with Mohammed Sani Taketl, Commissionar of Justice and Atlomay Ganetal
of Zamlara Staie, Gusau, August 4, 2003,
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call for what is good or night and to preveat or denounce what is bad or wrong. The
Qur'an states: “Let there anse from you & group calling to all that is good, enjoining
what is right and forbidding what is wrong. Itis these who are successful.” (The Qur'an
3:104). The Hadith states: “Whosoever among you sees an act of wrong should change
it with his hands. If he is got sble to do 5o, then he should change it with his tongue. If
he is not sble to do so, then with his heart, and this is the weakest of faith.”*

Scholars have generally interpreted these verses and traditions as placing duties upon
Muslims at both the institutional level and the personal level. At the institutional level,
the concept of hisbah is intended as 2 mechaoism to eosure the welkare of sodiety and to
combat harm, includipg crime. At the personal level, it is intended to instill in each
individual the wish to act to prevent samething bad fram happening, or, if it is not
possible to prevent it oneself, to denounce it and call on others to act in order to prevent
it.

In the Nigedan context, some observers have compared the role of the hisbah to that of
vigilante groups operating in other parts of the country. Vigilante groups are common in
many areas of Nigeria, partly based on tradition, partly as a response to the failings of
the police. Most of these groups have been set up at the local level to patrol
neighborhoods with a view to preventing crime. However, some vigilante groups, such
as the Bakass: Boys in the southeast and the Oodua People's Congress (OPC) in the
southwest, have committed numerous extrajudicial killings and other abuses, and have
been diverted to serve political interests 26 The hishah share some characteristics with
these groups but there are also significant differences. Like other vigilante groups, the
hisbah are made up mostly of locally-recruited young mea who usually patrol their own
neighborhoods and sometimes instantly administer punishments on people suspected of
carrying out an offense, without, or before, handing them over to the police. Hisbah
members have been responsible for flogging 2ad beatng suspected criminsls, but
Human Rights Watch is ot aware of reports of killings by hisbah membess, io contrast
with the Bakassi Boys or the OPC. Hishah members may carry sticks or whips but
unlike some vigilaate groups in other parts of Nigeria, they do not usually canry fireanms.

™ Soe Ibn Hazm, alMuhla, p.1081; al-Sarkhasi, ol-Mabaut, p.214; fbn Sharaf al-Nawawt, Sharh a-Nawawi,
p-28.

™ Human Rights Walch has documented sxensively the human righls abuses committad by the Bakassi Boys
and tha OPC., See Human Righls Watch { CLEEN roport "Tho Bakassi Boya: The Legitimizason of Murder and
Torture,” May 2002, and Human Rights Watch report “The OPC: Fighting viclence with violence,” Febnaary
2003
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Most hisbah members were recruited at the local level, by traditional leaders and local
governments, who then submitted the kists of names to their state government. Evea
though there are some teschers and people versed in Islamic law among the hisbzh, the
maiodtymymmgm:nwizhnlowkvdof{onmlednmdm.mbackgmmdinhw,md
no training in law enforcement or procedures for amest, investigation, or gathering of
evidence. Human Rights Watch is not sware of any wormen joining the hisbah in
Nigesia, although neither the Qur'an nor the Hadith prohibit women from doing so, and
the call to act for the common good is addressed to all Muslims, whether male or female.

The hishah operate openly and are easily recognizable: they are provided with uniforms,
vehicles, and an office, usually by the local or state government. In some states, the
government pays them 2 small salary. The hisbah have structures at local government
and state level. Some are directly supported by their local government (materially and
financially), while others, such as the hisbah in Kaduna, claim that membership and
participation are voluntary and unpaid. The hisbah operate with the full consent and
support of the state government, although the exact nature of their relationship with the
state government varies and mechanisms for sccountability are not always cleady
defined.

State government officials and other individuals interviewed by Human Rights Watch
claimed that the activities of the hishah were governed by regulations and a code of
conduct, developed at the stage level; however, despite many inquiries in several states,
Human Rights Watch was not able to find any legislation governing their activifies by
mud-2003. Human Rights Watch was told that state governments had only issued “legal
notices” to set up the hisbah—a form of subordinate legislation issued by the state
govemor, which, valike laws, are not submitted for debate to the state houses of
assembly. " Eventually, the Kano State House of Assembly passed 2 law in late 2003
regulating the hisbab; it includes the creation of & board composed of representatives of
the main security agencies (including the police and the intclligence services) to oversee
the hisbah and ensure that they are carsying out their duties properly

Shari'a implementation committees were set up just before the Shan's leguslation was
introduced. They were given responsibility for overseeing the activities of the hisbah.
Their members were selected by state governors and include religious leaders, lawyers,
and civil servants. In addition to supervising the hisbah, they also advise state governors
on the implementation of Shard’a.

1 Muiman Rights Walch intenview, Zara, July 26, 2003.
= Human Rights Walch interview with Ibrehém Shekarau, Kano State Governor, Kano, Avgust 17, 2004,
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In late July 2003, the Zamfara State governor announced the creation of 2 new hisbah
commission and several other commissions to regulate 2nd monitor the application of
Shan’a in the state. At a public gathering in Gusau oa July 28, he outlined the functions
of the hisbah commission. These included, among others, monitoring the
implementation and application of laws relating to Shari’a; ensuring proper compliance
with the teachings of Shari’a by workers in the private and public sector; monitoring the
daily proceedings of Shat’s courts to ensure compliance with the Shari’a penal code and
code of criminal procedure; reporting on all actions likely to tamper with the pmper
dispensation of justice; keeping a record of all people in prison with pending hudud cases,
taking every measure to sanitize society of all social vices and whatever vice or crime is
prohibited by Shan's; taking every measure to ensure conformity with the teachings of
Shari'a by the general public in marters of worship, dress code, and social and business
interaction and relationships; and enlightening the general public on the Shar’a system
and itz application.

Despite the absence of legislation governing their activities in most other states, hishah
members and memberss of the gener! public in the areas where they operate interviewed
by Human Rights Watch appeared ro share 2 common understanding of certsin rules
governiog their behavior, even if these are not always observed in practice. For example,
it was understood that the hisbah effectively have powers of amrest if they catch 2 person
in the act of committing 3 crime, and aze supposed torhand the suspect over to the
police. They are not supposed to take the suspect straight to court or administer the
punishment themselves. While they are expected to arrest criminals, they are not
supposed to eater people’s paovate homes or spy on them merely on the basis of
suspicion. ln practice, howeve, the hisbah have often disregarded these and other
guidelines and violated people’s tight to prvacy. For example, residents reported that
the hisbah would sometimes go from house to house, checking that people were not
committing offenses, and in some cases searching for particular individuals on the basis
of denundiations from other residents. Similarly, as in the cases of both Amina Lawal
and Safiya Husseini, the hisbuh were instrumental in apprehending the women after
people had denounced them to the hisbah for committing adultery—even though they
do not have the right to question women on how they became pregnaat. However, in at
least one case in Zamfara State in 2000, it was reported that 2 hisbah member who had
repotted the case of 2 woman seen with 2 man in a room was himself charged, admitted
that he had spied on the woman, and was flogged ™0

** Tape recording of speech by Zamfara State Gavarnor Ahmed Sani, Jhuly 28, 2003,
' Human Righls Watch intarviaw, Kaduna, July 23, 2003.
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A local hisbah leader and schoolteacher in Kaduna described the main duty of the
hisbah a5 one of guidance and education in relation to Shari’a. He told Human Rights
Watch that their function was to ensure that Islamic law was implemeated, and to
ealighten people “to prevent them from going the wrong way.” He said: “If someone
commits 2 mistake, it is the duty of the hisbah to tell them it is unlawful. If the person
changes his conduct, then it's OK. 1 he doesa’t or contioues malking the mistake, it is
the duty of the hisbah to report him. But the hisbah is not the police or the army. They
just have a duty to guide people the right way. Ifa person offends once or even twice,
they don’t apprehend him "2 A hisbah leader in Kago gave 2 similar explanation of
their duties: “Enforcement is done by the police and the courts. The hisbah is not a law
enforcement agency perse. Itis a supportive agency. If they apprehend someone, they
preach to them. If the person refuses to chaoge their ways, they hand them to the police
[...] The hisbah are supposed to draw attention to transgressions. They enjoin people to
do good or preach to prevent them from doing bad. In Shat'a, there is room for advice
before you get to the courts.”? In practice, however, the hisbah have often abused ths
role and acted 25 @ law enforcement agency.

There appears to be little or no structured trainiog program for the hisbah. In some
states, their membess receive 2 brief outline of their duties, but do not receive substantial
training, even though they are expected to monitor implementation of the law. A hisbah
leades in Kaduna told Human Rights Watch that once they have been recruited, hisbah
members are given a handbook in Hauss on the definition and duties of the hisbah, and
other guidelines, such as how to approach people in the right manner. They are also
given a lecture on their duties. He claimed that if @ hishah member committed 2
mistake, he would be punished, and if he repeated the mistake, he would be expelled. 3
By mid-2003, the hisbah had not yet received any formal training, but state governments
had asked the faculty of law at Ahmadu Bello University in Zasia, in coordination with
the Centre for Islamic Legal Studies, to train hisbah in all the states. 34

1n the first one to two years after Shari'a was introduced, from 2000 to around 2002,
there were numerous reports of abuses by the hisbah. Hisbah members would
frequently arrest people and flog them or beat them oa the spot, for a vadety of
offenses. I states such ss Zamfara which prohibit men and women from traveling
together in public, there weze often cases where hisbzh would stop vehicles carrying mea
and women and make the women disembark. They would also sometimes disrupt

M Human Rights Walch interview, Kaduna, July 28, 2003.
1 puman Rights Walch inlarvaw, Kano, July 28, 2003,
M Human Rights Watch interviaw, Kaduna, July 25, 2003,
M Humen Rights Watch intenview, Zaria, July 26, 2003,
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conversations between men and women in public places, on the grounds that such
gatherings were immoral. There were cases where the hisbah used violeace when seizing
consignments of alcohol, sometimes destroying the 2lcohol and damaging the vehicles
transporting it.

In the period immediately following the introduction of Shar’a, these were also cases
where young men who may or may not have been members of the hishsh took the law
into their own hands and attacked people for violating the Shan’a codes. There wete
seveml such cases in late 2000 and eardy 2001 in Kano State. For example dunng this
period, in the neighborbood of Goron Dutse, Kano town, 2 man accosted 2 young
couple who were talking outside 2 house and said to them: “Don’t you know we have
Shar’'a? You can only court in the moming or in the aftemoon.” He slapped the young
man and left. In another case, in a neighborhood known as Bogade, 2 young Muslim
man wis accused by other Muslims of bringing his gidfriend into the school; they
punished him by buming his room.2'*  On December 31, 2000, 2 group of youths broke
into the house of a Chrstizn man, Livinus Obi, who had bought alcohal to celebrate the
New Year, Even though Christians are not bound by Shari's, the youths scarched
Livinus Obi’s house, and after finding some alcohol, pinned him to the ground and beat
him, The youths were arrested and taken befoge the Shad'a court. Howeves, Livinus
Obi later dropped the case, reportedly because he felt he did not have enough support
from his own community to see it through.216

A proliferation of such incidents, where young men began taking the law into their own
hands in the name of Shad'a, led the Kano state government to create an officially-
recognized hisbah, in an attempt to regain control over the situation. However, some of
the more ardent proponeats of Shar’a were not satisfied with this official hisbah, and
accused it of not doing encugh to prevent consumption of aleohol, prostitution, and
other practices considered unlawful. A group of individuals set up 2 second,
indepeadent hisbah, which, for a while, was operating in parallel with the official hisbah
in Kano State. Both the official and the independent hisbah had their own members,
structure and govemning committee. Initislly, there were teastons betweea the two
groups, but by mid-2003, sources in Kano reported that the relationship had improved,
and that the two hisbah had effecuvely merged 217

3 yiman Rights Watch interviaw, Kano, iy 30, 2003,

™ hid. Sew aiso "Igho trader: Shar's court aoquits suspects,” The Vanguar, January 10, 2001, and "Obik
first igbo Shari'a vicim speaks oul,” The Venguard, January 13, 2001,

*' Human Rights Watch intarnview, Kano, July-August, 2003.
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Since 2003, abuses by the hisbah appear to have deceeased. Although hisbeh members
have continued to ill-treat people in the course of amesting them, and to invade people’s
privacy on suspicion that they may have been committing an offense, such cases have
become rarer. When Human Rights Watch visited several northern states in the second
half of 2003, residents reported that the hisbah were now less visible and less active in
monitadng observance of Shari's, and that their activities were confined to less
controversial roles, for example ensuring security in public places, such as markets or
public fanctions, or directing traffic. In Kaduna—where Shar’s is applied much less
stringently than in other states—the hishah appear to be barely active, even though they
have 3 recognized structure and membership. According to one resident of the state
capitsl, the hisbah in Kaduna were not recognized beyond the vicinity of the mosque
and were not seriously involved in monitoring Shag’a or in carryiog out arrests M8

The relationship between the hisbah and the police has been complicated. While the
hisbah were set up by state governments, the police across Nigeria remains a federal
institution, answerable to federal 2nd not state structures. The existence of these two
pazallel structures, both of which have responsibilities for enforcing law and order, has
resulted in conflicts of interest. The police is seen 5 a secular institution, and includes
both Muskims and non-Muslims. Unlike the hisbah, the policz do not have the specific
mandate to ensure enforcement and implementation of Shuri'a; yet in twelve states, they
are operating in & context where Shari'a is legally in force (under state legislation, even if
there are doubts s to its status under federal law), and where they should therefore
logically be trying to enforce it. In practice, the police in the northem states have not
taken on an active role as “Shar’s enforcers,” nor have they actively sought to eaforce
new codes of behavior which were introduced alongside Shas'a, such ss dress codes for
women, segregation of sexes in public ansport, and strict prohibition of alcohol.

There have been feelings of mutual suspicion and distrust between the hishah and the
police. Some Muslim leaders believed that the police would try to sabotage Shart'a after
it was introduced; indeed the hishah wese created i part because the police were not
trusted to enforce Shari'a. Nevertheless, when the hishah have arrested people for
criminal offenses and handed them over to the police, in many cases the palice have
taken on these cases and chanoeled them through the Shari’a jurisdictions. Despite this,
some advocates of Shars have complained of a lack of cooperation from the police, and
have claimed that when the hisbah apprehend suspects and hand them over to the
police, the police often fail to follow up the cases, or release the suspects. The police, on
the other hand, have claimed that the hisbah often arrest people on frivolous grounds, or
on suspicion of committing acts which are not criminal offenses.

™ puman Rights Wotch intorview, Kaduna, July 23, 2003,
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On some occasions, the conflicting interests of the palice and the hisbah have led to
outright clashes. For example on May 30, 2003, in Hotoro, Naszrawn local government,
Kano State, police officers clashed with members of the hishah who disrupted 2
wedding party on the basis that it was an “immoral gathedng”and that music was being
played ¥ A group of sbout twenty members of the hisbah group from neighbosing
Tarauni local govemnment entered the compound of Abubakar Mohammed Ahmed, who
was hosting the wedding cetemony, beat and injured several people, including some of
the musicians and other guests, and smashed musical instruments as well as the
windscreen of a vehicle parked at the house. According to the palice, the hisbah were
armed with knives, sticks, cutlasses, and long, curved weapons with a blade known as
barandami@® The incident was reported to the police the same day, and the police
amested about thirty members of the hisbah. However, the police eventoally agreed to
release them all without charge. A member of the hisbah from Taauni local
government told Human Rights Watch that Tarauni local goverament had passed 2 by-
law banning immonl gatherings mn 2002, following demands for such legislation from
the local community. ' However, Human Rights Warch later confirmed from Tarauai
local government and from officals in the Kano state ministry of justice that no such
by-law existed 22

The hisbah have attempted to prevent music from being played in ceremonies in other
states too. For example, in Katsina State, in 2001, violent clashes were reported after
musicians resisted attempts by the hisbah to prevent traditions! musicians and praise-
singers from operating. ™ Also in 2001, it was reported that two musicians were tried by
a Shari’s court in Funtua, Katsina Stare, aad flogged for playing at a wedding
ceremony. X In Dutse, the capital of Jigawa State, in early 2003, a traditional ruler
orgunized 2 wedding celebration for his daughter, 2t which music was played. The

% Some proponents of Shara belleve that singing and music should be prohiblted. This view originates from

a Quranic versa which criticizes poets and a Prophetic tradition which only allows chanting accompanied by
drums, and no other musical Instrurnent, This view ls ususlly only held by seene elements among the Wahaty,
an extrame ofishoot of the Hanball school of thought.

 Human Rights Watch intorviews with Hotoro Divisional Police Officer and pofice investigator, Tarauni, Kano,
July 30, 2003

1 Human Righta Walch intaeview, Kano, July 20, 2003.

= Human Rights Watch interviews with the Secretary of Tasaun! local govammant, Kano, July 30, 2003; with
the Kano State Dirsctor of Public Prasecutions and with the SoScior General, July 30, 2003; and with the
Direclor of the Legni Drafting Dopartmani, Kano Stale Ministry of Justice, July 31, 2003,

= Human Rights Walch interview, Kaduna, July 27, 2003,

P4 See “Shara: musicians caned for playing at wedding,* ThisDay, April 27, 2001.
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hishah came and tried to stop the celebration, but the traditional ruler’s guards chased
themn away. 25

Like many other issues in Shari’a, the issue of “immoral gatherngs” is surrounded by
contradictory explanations and vagueness as to its exact legal position. A statement by
the Kano State Solicitor General to Human Rights Watch illustrates this confusion
between on the one hand, interpretations of Shari’'a and cultural or traditional practices
or codes, and on the other, legal prescriptions: “Mixed gatherings are not permitted but
they are not prohibited in the law.”2 The Director of the Legal Draftiog Department
in the Kano State Ministry of Justice also claimed that Shad’s states that men and
women cannot sit together in the same gathering and cannot dance or embrace each
od;e:;howwcx,th:Shnd’apcmloodcfoeroSmdounmconuinmym&mcew
this issue. 7

The hisbah and the police have sometimes also clashed over the enforcement of
prohibition of alcohol. A source in Kano reported that following an incident in the first
half of 2003 in which the hisbah had destroyed a truck carrying beer, truck davess in
Kano were asking for police protection when transporting alcohol—a situation which
had led to friction between the police and the hisbah. 24

The hisbah are not the only group enforcing the prohibition of alcobol. In Niger State,
for example, = Liquor Board was set up by the state government on April 27, 2000. Later
in the year, it was given the additional responsibility of eradicating prostitution. The
chairman of the Liquor Board explained that it was oot part of Shari'a, but assisted with
the implementation of Shari’a: “We combat crime. Liquor consumption is the mother
of all crimes. ™ Niger State is divided into two arezs: prohibited arcas, which cover 2
80 kilometer radius around nine towns within which no alcohol can be sold at all; and
licensed areas, where alcobol can be sold after obtaining 2 license. The license fee is
prohibitively high: between 200,000 naira and one million naira per year. The Liquor
Board had not received any applications by mid-2003. Prior to granting a license, the
Liquor Board would also have to seek the agreement of local residents on whethes
aleohol should be sold in these areas.

= Human Rights Walch interview, Kano, July 30, 2003,
8 Hyman Rights Walch intarview, Kano, Juty 30, 2003,

27 Human Rights Watch intarview with the Dirsctor of the Legal Drafting Cepariment, Kano State Minkstry of
Justice, Kano, July 31, 2003,

3 Luman Rights Watch intandaw, Kano, July 30, 2003.
= Human Rights Walch interview, Minna, August 7, 2003.
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Members of the Liquor Board in Niger State have carried out arrests, usually following
leads from a network of paid informants. According to its chairman, arrests were
sometimes carried out in conjunction with members of the hisbsh, as well as police
officers. Like the hisbah, members of the Liquor Board are not supposed to eater
people’s homes to check if they are consuming alcohol, unless they have beea told that
aleohol is also being sold there.  Although the Liquor Board has two prosecuting agents,
who gather testimony and conduct investigations, the Liquor Board members do not
have the powers to prosecute, 2nd any cases should be handed over to the courts 20

IX. Freedom of conscience and religion, and the impact of Shari'a on
non-Muslims

Unlike some other Muslim countres where Shari’a is i force, in northem Nigena,
Shari’a does not apply to the eatire population, ooly to Muslims. As explained above, 2
pamilel and separate judicial system is in openation to try crminal cases involving non-
Muslims. Likewise, outside the criminal justice sphere, non-Muslims are not expected 1o
conform to other aspects of Shad’a or social or cultural practices prescobed for
Muslims. Human Rights Warch did not find evidence of 1 campaign to “islamize™
Nigeris—as alleged by some critics of Shari’a—nar of systematic attempts by proponents
of Shari’s to enforce it upon non-Muslims. In most northem states, non-Muslims do
not face coercion or harassment of 2 religious nature. _For example, in most cases, non-
Muslims are able to consume alcohol, albeit sometimes only in designated areas or in
their homes, and non-Muslim women aze able to wear their own style of dress without
adverse consequences—with some exceptions, illustrated above.

Apostasy (or renunciation of Islam) is not defined as a crime in the Shad's codes in force
in Nigeda. In Aprl 2002, two Muslims were brought before a Shad’a court in Mada,
Zamfara State, for converting to Christianity. The judge reportedly said that according
to [slam, they should be sentenced to death, but threw the case out as there was no Jegal
basis for 4 conviction in the Shan'a legislation in force.®! Other cases where Muslims
have converted 1o Christianity have not been pursued through the courts at all

Nevertheless, non-Muslims have been directly or indirectly affected by certain aspects of
Shari’a, and representatives of some churches and Chrstian organizations have reported
mnstances of discrimination and marginalization. While Christians have always been a

w0

Ibid.
M Hrnan Rights Walch interview, Kaduna, July 28, 2003, See also *Istamic prosscutors seek death penalty
for Nigena's Christian converts,” Associatod Pross, Aprii 24, 2002,
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minority in northern Nigeria and comphined about social and cultural marginalization
before the advent of Shari’s, these complaints have increased since the scope of Shari’a
was extended in 2000.

Complaints from some Christian leaders have been vociferous; on occasions, they have
tended to exaggerate the impact of Shari’a oo non-Muslims, feeding into a climate of
fear and suspicion. Nevertheless, these complaints should be taken sedously in the light
of the teal potential for an escalation of tension. Although Nigeria has a loag history of
mhgwustolcnncc.wuthﬂ:msmddmmmhvmgndcbyudefordmdam
differeat parts of the country, in recent years there have been seveml serious explosions
of violence. Clashes between Muslims and Christians, often toggered by scemingly
minor disputes, have led to thousands of deaths in northern aod central Nigeria 22 The
worst tiots were in Kaduna in 2000, A Christian leader in Zamfara State attributed this
directly to the introduction of Shari's in Zamfara: “When Yerima [the Zamfara state
govemor] set the time-bomb, it dida't explode here; it exploded in Kaduna. "

Since the extension of Shar’a, there have also been religious tensions and sporadic
incidents of violence in several other northern states, includiog Kano, Jigaws, and
Bauchi. Some though not all of these wete sparked by disagreements over the
introduction of Shar'a to ciiminal law; mote generally, Shari’a had the effect of
hardening positions and accentuating the polarization between Muslims and Christians.

The general insecurity caused by these incidents of violeace created fears among some
non-Muslion communities in the north, leading many to move away from the area. Ina
typical example, a Chrstian taxi-driver who had lived in Kano for fifteen years told
Humsn Rights Watch why he had decided to move to the federal capital Abuja:
“Business was bad because of all this Shari’a. People became frightened of more
clashes.”2% In some states, such as Zamfara where an estimated five to ten perceat of
the population is Christian, the introduction of Shaci'a in late 1999 was eaough to dave

2 The most serious waves of kilings took place in Kaduna State, In 2000 and 2002, and in Jos, Plaleau State,
in 2001. For detsils, see Human Rights Waich reparis *The ‘Miss World ricts': continued impunity for kilings in
Kaduna" (July 2002) and "Jos: @ cty tom apart’ (December 2001). As fedaral and state governmants have
continually faed to desl with the grievances underying these dispules, tensions have continsed, leading to
fuethor kifings, especially in Plateau State, from 2002 onwards, viclenca in Plateau State reachad a peak in the
first half of 2004. Even though the rocts of these confiicls are maoce political and economic than refigious, the
raligious dimension has bean actively uzad 1o sioke up tansions.

= uman Rights Watch intendew, Gusau, August 2, 2003

P Human Rights Wateh intarviaw, Abuja, July 18, 2003,
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many Christians away, cvea though there had not been any outhreaks of physical
violence. Many Christians who left at that time have not returned 235

Some church leaders in Zamfara have complained of difficulties in obtaining land and
sccommodation. In late 1999, an Anglican leader in Gusau was refused accommodation
by three different landlords and was told by a fourth, first that the sccommodation was
going to be let to someone clse, then that he would have to pay double the reat % The
Anglican church in Zamfara also encountered numerous obstacles and delays when
applying for permission to build 2 church, 2 nursery and sccommodation. Christian
leaders in other northem states have also complained about difficulties in obtaining
authorization to build churches, Some have reported that churches have been
demolished on the pretext that they had been illegally constructed and did not have the
comrect certificates. ™’ Churches in Zamfara State reported being denied airtime on the
statz radio; the state govemnor justified this by saying that Muslims in the east of Nigeda
had been denied their rights to0.2% The governor himself told Human Rights Watch: “1
allowed Chrstians to build churches to show freedom but in the south, they don't allow
mosques to be built. They demolish them "2 Christian leaders have also complained
that Christians are not represented in the state ministry of religious affairs.

The prohibition on the sale and consumption of alcohol has affected Christians too. In
the first one to two years following the introduction of Shan's, hisbah forcibly entered
hotels, bars and other establishments selling alcohol and destroyed the alcohol that they
found there; they also intercepted trucks and other vehicles on the roads and destroyed
the consignments of alcobol. Such reports were especially common 10 Kano State,
perhaps becanse it is more cultunally and religiously mixed than some other northern
stares. ™ Apart from the physical damage caused, these attacks, and the threat of further

= Human Rights Watch inlendew, Gusau, Auguost 2, 2003,

™ fd,

B incidents in which churches wera destroyed and other examples of discrimination against Christians In
Zamfara State are detaiied in a paper enlitied *Paace and Democracy in Ngeria,” by the Chistian Association
of Nigerta (CAN), Zamisra State, addressed to the Nallonal Orientstion Agency, Decamber 2001. See also
*Christian elders condemn mass demalition of churches in north,* The Guardian, August 20, 2001, Cases of
destruction of churchan were reporiad even bafore the introduction of the Shar’a legisiation In 2000, particutarty
in Kano. See "Democracy and minerity rights in Nigerla: Rafigian, Shar'a and the 1638 Constitution,” by Jibrin
Ibrahim, International Human Rights Law Group, 2002, and *The Talbanization of Nigeria: Shari's low and
religious freedom,” Centar for Refigious Freedom, Freadom House (Washinglon, D.C.), Apeil 2002

** Human Rights Watch infarviews, Gusau, August 2, 2003.
™ Muman Rights Walch intsrview with Zamfars State Govemor Ahmed Sani, August 4, 2003,

¥ Human Rights Watch inlarviews, Kano, July 2003. Ses also "Boer row in northem Nigeria,” BBC News
oniine, August 13, 2001, and “Governor, police meet as Shar'a enforoeds krch bars, restaurants in Kano,” The
Guavtfian, Aprl 18, 2001,
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depended on the sale of alcohol for a liviag,

The ban o alcohol has affected not oaly Christians, but also other non-Muslim
communities, whose traditions and customs include the consumption of zlcobol. Such
traditionalist communities exist in several states, including Niger, Kebbi, and Kano. In
m,ﬁsbawmxcpo:mdbcm:mmmbcsofmofthucmmmiﬁninmgu
and Kebbi states after the hisbah aroused their anger by destroying alcohol and trying to
preveat them from drinking

In Zamfara State, legislation entitled “Certain Consequential Reforms (sodio-economic,
moral, religious and cultural) Law” was passed in 2001. The law, which contains 2 list of
restrictive measures affecting many sspects of social and cultural life, has had negative
consequences for both Muslims and non-Muslims. A particular group of Muslims has
fallen foul of this law, under which it became an offease to observe certain Islamic
ritusls on a day different from that acnounced by the govesnment. The law states: “No
Muslim in the State shall observe the performance of Ramadan fasting or any of the
Eids prayers on any date other than the date announced by the government under the
provisions of this law” 20d “Any Muslim who violates the provision of subsections (iv)
of this Law shall be guilty of an offence which upon conviction shall be seateaced 10
imprisonment for a period not exceeding one year o to caning not exceeding 50 strokes
or both.""32

In December 2001, the police atrested seventy-seven followess of a Muslim group
known as Jama'at el-Lslah wa e)-Da'wa wa ma yota'allog bi-ru'pati el-bilal {(Group for reform
and propagation and matters related to the sighting of the crescent). Members of this
group believe that they must see the moon with their own eyes before beginning or
ending the fast in Ramadan; their fasting days may therefore differ from those prescribed
by the government. Thisty-six people were arrested in Bukluyum local government,
twenty-four in Maru, and seventeen in Kaura Namoda. Some of the accused in Maru
and Bukkuyum reported being tortured by the police with 4 view to making them
rescind their beliefs. Those in Buldoyum were denined for five days ia the police
station without food or water; they included eighty-six-year-old Mohammed Bahaushe,
who died two days after his release. The accused wese tried by 2 Shari’a court in
Bukkuyum. The judge initially told the lawyer who was defending them that legal

™ juman Rights Walch interviews, Abuja, July 21, 2003; Kaduna, July 26, 2003; and Bimin Kebbl, December
16, 2005, See also "Nigeria: deaths over drink * BC News anline, November 21, 2000.

2 gaction 2, subsections iv and v of Certain Consaquantial Reforms (socio-economic, mora, refigious and
cultural) Law 2001,
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representation was oot acceptable under the Islamic legal system. The lawyer stood his
grouad, but the judge immediately convicted the defendants on the basis that they
admitted praying on a day diffecent from that set by the government. They were
sentenced to a fine of 5,000 naira cach (approximately US $35) or six months®
imprisonment They paid the fines and filed an appeal at the state high court for breach
of the right to practise their religion and for inhuman treatment. In Maru and Kaura
Namoda local governments, the prosecution eventually dropped the case following
objections by the lawyer. 2

In December 2001 and December 2002, it was reported that followers of the same
group were dispersed with teargas in Gusau for praying on a differeat day from that
prescobed by the govemment.

When Human Rights Watch raised these cases with the Zamfara State governor, he said:
“This is not an issue of freedom of religion. Or else they are not Muslims [...] The law
should be obeyed. If people don’t like it, they can challenge it through the courts.”#

X. The impact of Shari'a on freedom of expression

Restrictions on freedom of expression are common throughout Nigeda, despite an
outward appearance of openness and tolerance of criticism?® Some cntics or
opponents of Shari'a have claimed that the introduction of Shan'a has led to 2 further
clampdown on freedom of expression in the north. Human Rights Watch did not find
substantiz! evidence of 2 systematic repression of criticism on the part of northemn state
government authorities, but 2 climate has been created in which people are afrasd or
reluctant to voice criticism of Shari'a and, by extension, of the policies or performance
of state governmeats. Those affected were Muslims rather than Chrstians. There were
instances, soon after Shari’z was 1atroduced, when government catics, including some
Islamic leaders and scholass, wese publicly discredited or ndiculed. Open and frank
debate about the advantages or disadvaatages of introducing Shao’s was strongly
discouraged and, in some instances, suppressed. A man from Yobe State who had
expressed reservations about the manner in which Shan’a had been introduced was
wamed by the imam ia his village not to air his views on the matter.?* An sctivist from

*9 Wiman Rights Watch intarview, Gusau, August 3, 2003

** Human Rights Walch inferviow with Zamfara State Governor Alned Sani, Gusauw, August 4, 2003

% See Human Rights Watch report *Nigeria: Renewed crackdown on freedom of expression,” Dacember 2003
& Human Rights Waich interview, Kano, July 30, 2003.
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Kaduna noted: “Religion s used to cordon off criticism. You can only discuss Shar’a if
you are pro-Shari'a."2%

In 2000, Shehu Sani, director of the Civil Rights Congress, 2 human nghts organization
in Kaduna, was threatened and intimidated after criticizing the introduction of Shan'a;
he had stated in 2 radio interview that Shari'a was being used by politicians to increase
their popularity and to insulate themselves from the people they governed. He claimed
that following his interview, snoaymous pamphlets were circulated, calling for him to be
killed because he was “anti-Shari’a” and clegics in several mosques in Kaduna
condemned him for his comments. 23

In 2001, the police prevented the Civil Rights Congress from holding a theee day
seminar on Shar’z and the 1999 constitution, in Zaria. The Kaduna state commissioner
police later stated that they had taken this action in order to avert 2 breakdown of law
and order. According to the Civil Rights Congress, the intervention by the police was
prompted by threats by some Islamic cletics who opposed the conference on the
grounds that the Civil Rights Congress and its director were “anu-Shari’a,” they had
reportedly written to the Kaduna state govemnor and commissioner of police threatening
to unleash chaos if the conference went ahead

Islamic leader Ibraheem Zakzaky, based in Zaria, Kaduna State, was also labeled as anti-
Shari'a for crticizing the manner in which Shari’a had been introduced. Zakzaky, the
leader of a group sometimes referred to as the Shi'a or Muslin Brothers, had expressed
his belief that the conditions in Nigeria weee not fight for the iatroduction of Shari'a,
and that Shari’a can only be implemented by an Islamic government in an Islamic state.
He told Human Rights Watch that after being vilified in the press for expressing these
views, he had felt compelled to take out advertisements explaining that he did not
oppose Shasi's, but believed it should be applied in 2 proper way. 2%

I Apal 2003, Islamic teacher and scholar Hussaini Umar was arrested in Kaduna and
detatned in an undisclosed location. Neither his family nor others close to him weze
informed of his whereabouts or of the reasons for his amrest. Sources close to Hussaini
Umar believe that his arrest and detention 10 a secret location were linked to his

' Human Rights Watch [nterdaw, Abuja, July 23, 2003,

M Luman Rights Walch intarviaw, Abula, July 23, 2003,

M Ibid.

T2 Human Rights Walch interview, Zaria, July 27, 2003, For # fuller explanation of Zakzaky's views o the

appropristeness of intraducing Shari'a in Nigena, see “Wiyy 72 constitution adopted penal code, by Wilksms,”
The Guardian, June 28, 2000.
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crticisms of the government. His cnticisms had focused, among other things, on the
mananer in which Shari'a had been introduced in Nigeda. One year later, in Apil 2004,
he remained dissppeared ' Human Rights Watch was also told about a civil servant in
Sokoto State, Mohammed Bello Yabo, who was reportedly detained for 2 prolonged
pedod for caticizing the potitical use of Shar’a; however, we wete not able to

independently verify details of this case.®2

Self-censorship

Although there bave been few documented incidents where people have been arrested,
demined, or subjected to other forms of setous sbuse directly io connection with their
views on Shari'a, there is a strong reluctance among Nigesian northern society w
express explicit or public criticdsms of Shari'a or of the manner in which it is applied.
Human Rights Watch researchers observed 1 form of self-censorship among critics—
including academics, human rights activists, members of women’s organizations, lawyers
and others—who were willing to express strong reservations about Shari’a in private
conversations, but not in public. They claimed that it was not possible, or o
dangerous, to express such views in public A man in Kago said that the Muslim elite
felt ashamed and angry at the way Shari’s was being implemented, but did not feel safe
expressing these views. 23

Their reluctance t express criticism publicly appears %o be based primarily on a fear of
being labeled a5 anti-Islamic—a charge commonly leveled against perceived catics of
Shan'a, Very few Muslims in northemn Nigeria—however strong their criticisms of
Shar'a - are willing to take the rsk of being perceived in this way. The consequences of
this self-censorship have beea a virtual silence on the part of northemn awvil society about
the more controvessial aspects of Shari's, including some of the more blataat human
nghts abuses; and, for a long time, the absence of genuine, open public debate on these

questions.

The politcization of religion has meant that criticism of northern state govemnments is
also automatically labeled as criticism of Islam, even when it is not connected to issues
of religion or religious law, and even when it focuses on speafic legal or technical poiats,
In the aftermath of the 1999 elections, opposition parties in the north wese often
described as anti-Islamic if they crticized the state government. Arouad 2000, it was

' For Ruther datalls of the disappearance of Hussainl Umar, see Human Rights Watch report *Nigerda:
Renewed crackdown on freedom of exprassion,” Decamber 2003,

™ Human Rights Walch interview, Kaduna, July 25, 2003.
2 Human Rights Walch interview, Kano, July 30, 2003,
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reported that 1 Isbor union in Zamfaca was tagged “anti-Shar’a™ for criticizing the
Zamfara government for using state funds to build a hotel in Abuja.®4

A Muslim man from Kaduna summuarized the situstion as follows:

Deep down, people are fed up with Shar’a. But Muslims are ashamed to say ‘we don't
want Shari'a’ There is no room for explanation about why we are saying no. In
Zamfara, saying no to the governor is like saying no to Islam. Challenging the
govemment is like challenging Islam. If there wece a secret vote, the ‘0o’ would win, but
people won't come out and say so. There was a war about it in 2000 [riots and killings in
Kaduna), so if they [Muslims] denounce Shari’s now, it would mean that all those people
had died in vain. There is a fear of being misunderstood, so people keep quiet. They
would be seen as blasphemous. It was a deliberate deception from the begioning. In
rea) Shari’a, you should be able to challenge openly, for example to say to s govemor:
‘where did you get that shirt from? They doa’t want that 3

A researcher in Kano explained:

Debate within Islam has been prevented by sensationalism. Thete used to be debates
before [...] about what to do in 2 multi-faith, multi-cultural country. But it became a
debate between those for and those against. Itis difficult to raise issues within Islam.
Even those who wanted to raise issues of modemity had to back-track. Internal debates
became highly conflictual. ‘If you're not with us, you're agaiast Islam.” The debate
became violent verbally. Those expressing views publicly were accused of challenging
Islam ¢

Since around 2003, the climate appeared to be shifting slightly, with a greater opening of
debating space, and some newspapers, such as the Daily Trust, widely read ia the north,
publishing articles by Muslim writers who wese openly critical of the application of
Shad'a A human rights activist and academic in Kaduna explaned: “The atmosphere is
calmer now. People can discuss the issue more freely. In 2000 and 2001, people were
either for or agatost Shar's, Now there is a more sober discussion. "7

= Human Rights Watch Intervdaw, Abuja, July 23, 2003,
= uman Rights Watch intandaw, Abufa, July 21, 2003,
#* Human Rights Walch interview, Kano, Jdy 31, 2003,
* Human Rights Waich intorview, Kaduna, July 23, 2003,
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However, most nongovernmental organizations in the gorth, includiog human nghts
groups and women’s groups, have still preferred 1o avoid addressing bead-on the
controversial issues which are seen ss central to Shar’a, such as the nature of some of
the punishments, and have concentrated their activities oa raising public awareness,
training, and other less sensitive areas. Some of these groups have played an important
role in providing defense lawyers in cases before the Shari'a courts; but many of these
lawyess too have concentmted on techaical and procedural aspects of cases. One of the
lawyers involved in the defease of Amina Lawal explained that the legal team decided
not to challenge the constitutionality of the Shan’a court of appeal in Katsina Stte (see
below), and claimed that it was in the interests of the defendant to acgue the case within
the framework of Islamic law: “If we argue the constitutional poiat, people would
assume we were against Shar’a.?* Other groups, in particular women's organizations,
have prionitized work in the area of personal status law, for example activities on
inheritance, custody and domestic nights, mther than criminal law.

As a result, most of the public caticisms of Shai'a have come cither from predominantly
Chastian civil society groups based ia the south or other parts of Nigeria, or from
foreign or international organizations. This has led 10 an increased polaszaton of
opinion, and a perception that Christian or Westem organizations are leading the
“attack” against Shar’a. The more nuanced crticisms of the Muslim population of the
north hive not been heard.

Xl. The politicization of religion: reactions to the implementation of
Shari'a

Many Muslims interviewed by Human Rights Watch in northern Nigeria explained that
they had become increasingly disillusioned with the way Shari’a was being implemented
in their states. Nevertheless, there is still a strong wish to retain Shar’s smong the
genen! public in the north, on condition that it is done faithfully and sincerely. A man
in Kano summed up the situation three years after Shari"a was introduced: “The public
were sincere in demanding Shari™a but the government was not sincere in giving it to
them."®% Another activist in Kano described the public mood as ambivalent “People
want Shari'a but are not satisfied with what they’re getting, "0

* Human Rights Watch interview, Abuja, August 7, 2003.
% Luman Righls Walch inferview, Kano, July 20, 2003,
T Human Rights Watch intendes, Kano, July 6, 2004.
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Oae of the main complaints voiced by Muslims has been that government authorities
have not observed the true spirit and original principles of Shari's, and that religion has
been reduced to a political tool because of the way Shari’a has beea implemented. Maay
people we interviewed explained that in the rush to introduce Shar’z and to prove a
political point, state authorities had disregarded certain fundameatal principles, in
particular the state’s responsibility towards the populstion, 2nd the generosity,
compassion, and forgiveness which Shari’a advocates towards those accused of crimes.
Many Muslims have painted out that Shar’a promotes fundamental rghts including the
right to life, to justice, and to equality, but that these were 2lso being disregarded in its
application in Nigeria.2! They claimed that if the govemors had been sincere and had
wanted to apply Shar's propesdy, they would have taken more time and care to prepare
and educate the public, and abuses could have beea minimized. A representative of 2
nongovemmmental organization in Kaduna told Human Rights Watch: “Most Shari'a
trials are stage-managed [...] to terrorize people and to manipulate gullible subjects |[...]
The politicians have hijacked the minds of the electorate. There should be public
educatioo on what Shari’a really is. 1f people had kaown, they would not have allowed
themselves to be manipulated by politicians, "2

Maay Muslims told Human Rights Watch that according to their understanding,
punishment was the least important aspect of Shar'a, that the first priority should be for
the state to provide for the people and that it should fulfill its responsibilities in that
tespect—by ensuring that everyoae had a reasonable standard of liviag, access to
housing, health, 20d educstion—before turning to the system of punishmear. A Muslim
from Kaduna expressed the following view: “This i not real Shan'a. They should first
create a conducive covitonment and empower people. Then they should give you grace.
Thea they should implement Shas’a. The economic and social aspects should come
first Instead, the punitive aspect is coming first. "2 A women's rights activist in Kano
summed up the dissppaintment expericaced by many people who had initially been 1n
favor of Shari’a: “My understanding of Shari’a bas been shattered. Even in Zamfara,
there is no meaningful development. The amenities are not there. They haven't
addressed poverty.”#* A member of another nongovernmental organization echoed
these views: “We started the implementation from the top, not the bottom. That's

*! Eor a concise summary of some of the fundamental rights under Sharf'a, including the rights of women, see
Dy Muhammed Tawfiq Ladan, *Women's rights and access 1o justice under the Shar'a in Northem Nigerda® in
*Shari'a and Women's Human Rights in Nigeria - Strategies for Action,” Joy Ngozl Ezeilo and Abiols Akiyode
Afclabl (eds.), & publication of the Womaen Advocates Resedreh and Documantation Center (WARDC) and
Women's Ald Collective (WACOL), 2003

- Human Rights Watch intarview, Kaduna, Jidy 25, 2063,
! Muman Rights Waich interviaw, Abuja, July 21, 2003,
" Human Rights Waich intnevisw, Kano, July 29, 2003,
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where we got it wrong. There is & punitive dimension in Shar's, yet Shari’a says there
should first be a0 ensbling environment. People should be provided with welfare and
thece should be no corruption. " However, an Islamic cledc in Kaduos expressed a
different view: “Standards of living are not relevant to the question of Shari’a. Shar'a
comes first. Shar’a 1s the reason for raising the standard of living. The govemnment

doesn't give food to the people. God gives food to the people.”266

Crticism among the northern Muslim population has also ceatered on the manser in
which politicians seized on Shar’a in their pursuit of electoml success.  In the run-up o
the 2003 elections, candidates for political office in the north, especially in the
governorship elections, included religion as 1 ceatral component of their election
campaign, and to a large extent, were judged by the population on the degree of their
commitment, or lack of commitment, to Shari’a, An Islamic leader in Kaduna State said
that all candidates for governorship in the north spoke of implementing Shar'a if they
won the 2003 elections, and claimed that saying they would not implement Shag’a would
have been “political suicide."%7 Voters in Kano contrasted the former state govemor,
Rabis Kwankwaso, with the new govemor, Ibrahim Shekarau, elected in April 2003,
Rabiu Kwankwzso was seen as unenthusisstic about Shan’a and was known not to favor
harsh punishments, It was said that be only agreed to the introduction of Sharia into
Kano State because of public pressure. However, Ibrahim Shekarau's election campaign
centered 0n a return to traditional Islamic values and g genuine commitment to the full
implementation of Shagt'a, He has since apparently earned the respect of many Muslims
inside and outside Kano State, not for backing the harsher punishments within Shan's,
but for promising to concentrate on popular welfare and adopting what they see as 2
more pancipled stance than his predecessor or other state governors. %%

From around 2000, support for Shan'a also became past of the election platform for
Muhammadu Buhag, the main opposition presidential candidate who ran against
President Obasanjo in the 2003 elections. Buhan sought to exploat his credentals as a
Muslim and a northerner in appealing to votess in the north aad professing his
commitment to Shar’a. As the 2003 elections approached, the issue of religion became
polincized along party polinical lines, with ANPP candidates across much of the north
being seeq as generally pro-Shad's, while candidates of other partics, especially the ruling
People’s Democsatic Party (PDP), being seen as anti-Shar’a. A lawyer told Human
Rights Watch that in the 2003 elections, many people voted along religious lines, and

™ Human Rights Walch intaniew, Kaduna, July 25, 2003,

* Human Rights Watch interviow, Koduna, July 25, 2003.

™ Human Rights Watch inlarview, Zarda, July 27, 2003

** Human Rights Watch interviews in Kana, Abuja, and othee focations, July, Abgust and December 2003,

HUMAN RIGHTS WATCH VOL_ 16 NO. 8 (A) a2



that Muslims who voted for the PDP or for President Obasanjo were viewed as
“traitors.”®  Shari’s had become a question of both religious and political ideatity.

The politicization of Shar’a was demonstrated most cleasly in Zamfara State. Althoogh
mauy Muslims were ia favor of its introduction, the manner in which the state governor
appropriated the issue provoked disappointment and cynicism, as summuarized by this
comment by a Muslim man in Kano: “In the 1999 elections, the Zamfara governor
dida’t look likely to win. His campaign team wese trying to think of what they could do
to win. Someone suggested campaigning on Shar’a. They said that’s it, and weat out
and campaigned on Shar’a. People latched onto it. It was a very frandulent way to bring
itin. They did not do it for the people, but to win the elections. Then it became 2
bandwagon and other states all wanted it "™

Reactions to the introduction of Shari’a from non-Muslim sectors of the public were, on
the whole, negative. Although they did not fall under the new junisdiction, Christians
across Nigeria strongly opposed it Several Christian leaders spoke out against the move,
fearing that it might herald a greater “expansion of Islam™ which could eventually
encroach on other parts of the country. Some southerners also feared the political
consequences of what they saw as a strengthening of power of the northem elite, and
the unwillingness of the federal govemment to challenge or contaia it. Some civil
society groups, including human rights organizations, opposed it on the grounds that
Shan's contained inherent infringements of fundumental ghts and that it was
incompatible with the Nigerian constitution. However, most of the organizations who
spoke out were those based in the south of Nigena. For reasons described above, most
members of civil society in the north did not express their reservations in public.

In some areas, existing tensions between Muslims and non-Muslims became suddenly
aggruvated by the introduction of Shar’a and its perceived political significance. The
most dramatic manifestation of this was the explosion of violence between Muslims and
Chostians in Kadunz State in February and April 2000. At least 2,000 people, and
probably many more, wese killed as Muslims and Christians attacked cach other,
following a debate sround the proposed introduction of Shan's into Kaduaa State. 27!

¥ puman Rights Watch interview, Koduna, July 24, 2003,
M thuman Rights Watch interview, Kano, Judy 30, 2003,

M ror background Information on the 2000 ot in Kaduna, and the subseguent riots In 2002, ses Human
Rights Watch repart “The 'Miss Werfd riots' continued impunity for lilings in Kaduna,” July 2003,
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The 2000 Kaduna dots shocked Nigenans of all faiths and prompted the federal
govemnment to hold talks with northem state governors to seek ways of averting further
religious violence. On February 29, 2000, federal government officials, including
President Obasanjo, held 2 meetiog with state governors at which, according to the
President and Vice-President, it was agreed to put Shari’a on hold: “all States that bave
recently adopted Shar’s Law should in the meantime revert to the status quo ante ™7
However, within two weeks, the povemnor of Zamfira State was quoted as saying that
there had been no such agreement and that northemn governors would not withdmw
Shari'a? In Kaduna, however, plans to introduce Shari’a were postponed after the
violence. Eventually, Shar’a legislation was introduced in the state on November 2,
2001, but in a watered-down form, applyiog only in Muslim-majority areas, in 2 bid to
avert farther violence.

Christians weze not the only ones to oppoze the introduction of Shar’s. Some Mushims,
incloding 2 number of Islamic cleries and teachers, objected to it on the grounds that it
was being done for political rather than religious motives. An Islamic teacher in Kaduna
told Human Rights Watch: “The penal code of northern Nigeda was worang well until
some states like Zamfara began dgitating for Shari’a. Their motives were purely polirical.
It had nothing to do with religion. The real needs of the people are health, education
et The politicians did nothing about that. Instead, they made a big fuss about Shar'a.
There is manipulation by politicians. Whea politiciaas failed people and delivered |
aothing to them, they said we'll give you Shari'a, to gatn popularity. The call for Shan’a
contnbuted to violence and social tension between Muslims and non-Muslims, and even
among Muslims themselves.” He explained that the introduction of Shan’s was an
obstacle for propagatoss of Islam, such as himself; be believed that the call for Shar’s
was 2 distortion of Islam and would not benefit people 1n the north. 27

XIl. International reactions to Shari'a in Nigeria

At the international level, the introduction of Shar'a in 2000 suddenly threw Nigeria into
the spotlight The seatences of death by stoning imposed on Safiya Husseini and Amina
Lawal were at the centre of an unprecedented level of public attention and provoked
reactions of outrage among women's organizations, human rights organizations,
padiamentadans, Chaostian osgunizations, and members of the general public in many

T Text of President Olusagun Chasanjo's address to the nation, March 1, 2000, distributed by the Africa
Poliay Information Canter. S2e also *Isiamic law ravaked In Nigaria after hundrods dio,” Agence France-
Prosse, Febnuary 28, 2000,

7 rZamfaro governor adamant on Shar'a," The Vanguard, March 13, 2000,
™ Kuman Rights Watch interview, Kaduna, July 25, 2003,
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countries. Their cases were the object of massive public protests, appeals and petitions
from around the world Some of these interveations focused specifically on the cases
of Safiya Husseini and Amina Lawal, urging the government to ensure that their lives
were spared. Others also called for an end to discrimination against women and an
sbolition of the death penalty.

Several Western governments and intergoveramental orgaizations, pacticularly the
Euwropean Union, also took up the issue of Shac’a with the Nigerian government, both
privately and publicly. Their readiness to do so and the strength of these diplomatic
interventions contrasted starkly with the almost complete silence on the part of these
same governments on the multitade of other human rights problems in Nigena. For
political reasons, it was easier for these governments to mise the issuc of Shari'a with
President Obasanjo, knowing that he personally did not fuvor Shar’a and shared some
of their concerns about the harsh punishments. Their diplomatic approaches could
therefore be less confrontational on Shart'a than on other patrerns of human rights
violations in Nigeria, especially as their criticisms would not be perceived as directly
implicating federal government authorities and agencics, other than in terms of their
falure to confront the issue.

While most of the international public protests were motivated by a genuine concern for
the victims, some of the media coverage in the West was ill-informed and painted a
seasutionalist picture of the situation in Nigeria. Some articles and reports gave the
imptession, for example, that Sharia was applied throughout Nigeria, that the stoniag of
the women was imminent, and that these were the most urgent—and indeed the only—
human rights problems in Nigeria. The unfortunate, if unintended, effect of some of
this coverage was the perception within northern Nigesia that these criticisms weze
motivated by stereotypical, ant-Islamic feelings, which took no account of the reality in
the country.  Vocal attacks by Christian groups from the political night, especally in the
United States, only served to confirm this perception, sometimes using alarmist and
misleading language and describing northern Nigeris as a hotbed of Islamic
fundamentalism. In the climate of fear which spresd throughout the West following the
attacks of September 11, 2001 in the U.S,, there was a readiness to ioterpret the
introduction of Shari'a in Nigeria as a further strengthening of resolve on the part of
Islamic militaats and the inwoduction of Shari'a as 2 gesture of defiance on the part of
Muslim “extremists.”? Renewed clashes between Muslims and Chrstians i0 Kaduns
and Platesu states reinforced these perceptions, even though most of these conflicts
wese localized and did not have their origios ia religious differences; the fact that

¢ gea for example “The Talibankzation of Nigeria: Shara taw and refigious freadom,” Center for Religious
Fraedom, Freedom House (Washington, D.C.), April 2002,
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Christians and Muslims shared the blame for this violeace was largely ignored, as was the
fact that Shar’a is not even applied in Plateau State? In reality, the vast majority of
Nigerian Muslims do not subscribe to “extremist” ideals and, as indicated in this report,
are deeply disappointed with political and religious leaders” appropration of the Shar'a
sgeada.

An sdditional complication arising from the exaggeration or distortion of the situation in
Nigeria in some Western circles has been a polasization of opinion among
nongovernmental organizations. As mentioned above, most Nigetan humaa rights and
women’s organizations have opted for 2 strategy of non-confrontation on Shar'a,
prefesring to work through the legal system or behind the scenes to achieve change.
Their strategy contrasted with the huge international outcry and public protests around
the world on the cases of Safiys Husseini and Amina Lawal. Overall, there is little doubt
that the persistent efforts of Nigerian organizations as well as the more public campaigns
of internations] organizations have both had a positive effect in minimizing hurnan
rghts violations, 2nd the two approaches can be seen as complementary. However,
some Nigerian activists have claimed that these intemational protests were
counterproductive and could have an harmful effect on the cases; some went as far a5
appealing publicly to international groups to stop their public campaigns and appeals 37

XIll. Shari’a and the Nigerian constitution

One of the most hotly debated, 2nd so far unresolved, questions in relation to Shan’s
has been whether Shad’a courts have the junsdiction to try criminal cases under the
Nigedan constitution. To date, the fedenl govemment has avoided taking 2 clear
position on the marter and it has been left to lawyers, academics and nongovernmental
organizations to debate the issue. Meanwhile, criminal cases have continued to be
bronght before the Shari’a courts, and people have continued to be seatenced.

The controversy has centered around several sections of the constitution.*™ Fisstly,
Section 10 of the constitution specifies: "The Government of the Federstion or of a

™ Zea Human Rights Watch reports "Jos: 3 Gly lom apart,” Decamber 2001, and *The Miss World riots’;
continued impunity for kitings in Kaduna * July 2003, For an analysis of the role of radical Istam In Nigeria, and
relatad issues, ses Petar M. Lewis, *lslam, protest and confiict in Nigera,” in Africa Notes, Decamber 2002,
Cantar for Strategic and International Studies (Washington DC).

T See ‘Ploase stop the infernationsl Amina Lawal proles? letter campalgns,” by Ayesha Imam and Sindi
Medar-Gould of Baobab for Women's Human Rights, May 2003,

M All sections quoted in this repart are from tha Cenatitution of the Faderal Republic of Nigaria 1999, There
were aven more haated dsbates on the place of Sharfa in the constifution in previous years, in particular
around the enactmant of the 1979 and 1949 versions of the conattution; much of the debate than focused on
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State shall not adopt any religion as State Religion.” Maay Nigerians have described the
ndopﬁonofShad’aasd:cequinkntafadopﬁnglmmd‘giminthemthunmm
Nonhmsumgovunon.howcva,hmugueddmdﬁshmtthcasc,u&m’a
applics only to Muslims, not to Nigetians of other faiths.

In the debates around Shari’a, Section 10 of the constitution has often been juxtaposed
with Section 38, on freedom of religion, which has been interpreted differently by
different partics. Section 38 (1) of the constitution states: “Every person shall be
entitled to freedom of thought, conscience and seligion |...] and freedom [...] to
mni&s!mdpropagzmhhreﬁg’morbdicfhwoahip,mchin&pncﬁmmd
observance.” Non-Muslims haveugtwddmdnimpositionofShufaviohmtbcdght -
m&udomofneﬁgionmdaﬂ'casnon-Muslhm.cmthoughthcymsuppowdmbc
exempt from the law. Advocates of Shasri’s have referred to the same provision ©
justify the spplication of Shac’s as an integral part of Islum. Some have descabed
auunptstoswpo:cmbthcimpluncaudonofsmd'auniohﬁonofthcjxmdght
to freedom of religion as Muslims,

There has also been an intense argument over whether state governors have the powers
to extend the jurisdiction of Shag’a courts to criminal law or to create new courts. The
constitotion mentions Shasi’a state courts of appeal (sections 275 to 279) but refers to
dwhhxﬁsdicﬁononlyin(hcmof“dvﬂpmccedingsinvohingq\mﬁmsoﬂdnmic
pcnsomlhw"mddoesnmmenﬁonﬁmth:yhavcpowmtouycdmimlmm. Crtics
of Shari’a have therefore argued that it is unconstitutional for Shari’z courts to try
cnminal cases. Nonhcmsntcgovcmon.howcvcx,hzvcinsiswd that they have the
powess to do so. The legisiative power of the government in Nigeria is divided between
the federal and state governments, as specified in Section 4 of the constitution. Section
éohhcconsﬁmdoncmpowcssmesmemhﬁshcoum“wuudujnﬂsdicﬁonnﬁm
bsmnccoronappalonmmuswhhmpectmwhichn[mte]ﬂouseofAssanblymzy
make laws;” and Section 4 (7) gives state houses of assembly the power to “make laws
Forthcpeacc,oxdcrmdgoodgovunmmtof:thmm”fonnymmootindudedin
tth:duﬁvengishﬁveLknmymmmdndcdintthoncnmchincﬁsgm

whathar the constilution should provide for a Shar'a court of appeal at the fedural lavel, The 1978 constitulion
fonms the basis for the 1999 constitution currantly in forca. For dutails, see *An opparlunity missed by Nigsda's
W'WMMFMdm.MdMManm'mwl
MnMMMMdemehWM'MdW.H-Q
July, 2003, Awdnnmsmw.manmMmmmmwmmm
1889 Constitution: Pmd-mdwwdu-wamhmwﬁiﬁmﬂmdwaw
mwmmmmmmmwumu1mmmws,mw
Cavil Rights Congress (Kaduna), 2001,

o wmwwmmmmmmmmmwmumm For matters on the
MummMManmmmwnuMmmmmu {Beth lists are
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and “any other matter with respect to which it is empowered to make laws in accordance
with the provisions of this Constitution.” State governments have argoed that these
provisions give them the nght to introduce Shar'a legislation, and to create courts, on
the grounds that these are intended for good-governance of their states,

A further acgument advanced by critics of Shasi’a is that Shar’a discominates against
Muslims. Section 42 (1) of the constitution guarantees the right to freedom from
discrimination: A ditizen of Nigeria of 2 particular community, ethnic group, place of
origin, sex, religion or political opinion shall not, by reason only that he is such as person
—2) be subjected either expressly by, or in the practical application of, any law in force in
Nigeria or any executive or administrative action of the government, to disabilities or
restrictions to which citizens of Nigeria of other communitics, ethnic groups, places of
origin, sex, religions or political opinions are not made subject.” Since the introduction
of Shari’a, Muslims have no chpice as to which junisdiction will try them, whereas non-
Muslims do. Furthermare, Mushims are likely to be affected negatively by some of the
significant differences between the Shad’a and the common law systems. Some of the
punishments provided for by the Shari’a legislation, for example death by stoning or
amputation, are much barsher than those provided for in the Caminsl Code. There are
also certain acts, such as adultery, which are capital offenses under Shari'a but are not
considered crimes under the Criminal Code applied in the rest of the country, As
described above, seveml provisions of Shad'a also discaminate sgainst women. The
consequences of all these differences in terms of senteacing could be severe.

Separately from arguments about the limits of junsdiction of the Shan'a courts, it is clear
that punishments provided for by Shad"a, such as death by stoning, amputations, and
floggings, are violating the nght to dignity of the human person, eashnned in Section 34
of the constitution, which explicitly prohibits torture and inhuman or degrading
treatment. Likewise, the fallure of Shari's court judges to observe due process during
trials has violated the nght to a fair hearing, provided for in Section 36 of the
constitution. The inequality between men and women under Shan'a violates the nght to
freedom from discomination, provided for in Section 42 of the constitution.

There has also been a morze fundamental argument about the scope of the constitution
and the extent to which it is binding across the country—even though the very first
provision of the constitution states clearly that it ie. Section 1 (1) states: “This

contaned In the Second Schadula 1o the Constitutian.) Statss have the powers 10 legisiste in all ramaining
matters which are not contained in either of these two fists.  For further discussion of the powar of slales in
relation to Sharf'a and the Nigeran Constilution, sas Prol. Dr, Ruud Petars, “The Reintroduction of lstamic
Criminal Law in Northem Nigena,” & study conducted on behalf of the Eurcpean Commission, Septamber 2001,
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Constitution is supreme and ifs provisions shall have binding force on all authorities and
persons through the Federal Republic of Nigeria,” and Section 1 (3) states: “If any other
law is inconsistent with the provisions of this Coastitution, this Constitution shall
pmﬁkmdth;toﬂmhwshanmthcm:ofmcinmmismbemid."mcmtc
govmmtoﬁdahmdiudgsinShnﬁ'acoumh:ndimegndedﬂmcpmvisiom;th:y
bma:guedthnSlnﬁ’ahnmpxumcymadmNigcdmwmﬁmﬁon,bmehhuis
source in religion, and have therefore claimed that they are not bound by constitutional
requircments.

XIV. The federal government's position on Shari'a

From the start, the federal government has adopted 2 passive attitude towards the
introduction of Shari'a Even at the height of controversy surrounding the issue, it has
opted to look the other way, hoping the issue would eventually disappear. Some senior
govunmmtofﬁdahhavcpubﬁdvacdtheitpcmmlopponiﬁonmcauin
aspects—in particular sentences of death by stoning—but have stopped short of
intervening to prevent such senteaces from being passed. They have nstead relied on
the appeal system, hoping that the cousts of sppeal would eventually acquit those faciag
harsh sentences—a lengthy process which only prolongs the psychological suffecing of
the defendants. Nor has the federal government insisted on changes to the legislation
which provides for such punishments. It bas continued to allow state governors
compkmaumnomyinthisrapea,cvcnwhcnthcswnsysmwusedmjmﬁfy
fagrant human rights violations, The federal government has also refrained from taking
a position on whether the exteasion of Sharia to ciminal law is compatible with the
Nigerian constitution. Instead, it has waited for a test case to challenge the issuc through
the federal courts—which, until now, has not been dope. The federal government’s
uowillingness 1o intervene can be explained principally by political considerations: in
1999,P:esidcn10b:mio,nCh:isﬁm&omthcsou:hwcnofNigeda,wudeaedin
hxgepmthmksnod:cmnhcm,predominmdyMusﬁmvorc,mdh:mmﬁmunwﬂﬁng
10 opealy antagonize nosthern politicians ot alienate public opinion in the north. The
government may also feel that an open confrontation on this issue could tagger further
bloodshed in the north or in mixed Mushim/Chrstisn areas.

The pervasive negative publicity surrounding the cases of Safiya Husseini and Amina
Lawal, combined with interventions and appeals by Westem governments and
institutions which Nigeria had counted as its political allies, cleadly hit 2 taw nerve with
President Obasanjo. Fearing the negative consequences for Nigena's international
image, he made several public statements expressing his opposition to these sentences
and stating that 0o one would be stoned to death in Nigeria, However, even these
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statements were couched in passive language, as if be was in no position to take any
action at all. Following the decision of the Upper Shan’z court to uphold Amioa Lawal’s
death sentence, he told journalists: “T do sincerely hope that we will get through it, that
Amins will not die [...] But if for any reason she is killed, I will weep for Amina and her
family, I will weep for myself, and I will weep for Nigera."2® He also stated: “There is
nobody that has ever been stoned to death in our history and I hope that nobody will be
stoned to death."281

As international pressure intensified around Amins Lawal’s trial, Mimster of State for
Foreign Affairs Dubem Onyiz issued a press release on November 8, 2002, in which he
stated: “The recent flurry of comments and interest within the International Community
on the trial of Amina Lawal piques wholesomely the concem of the Nigenian
government [...] The Nigerian government [...] shall not fold its arms while the rights
of its citizens are sbused [...] The Nigeran government shall exude its constitutional
powers to thwart any negative ruling, which is deemed injurious to its people. We
restate that no person shall be condemned to death by stoning in Nigeria. Safiyat and
Amina Lawal will not be subjected to abuse of rights. The Nigerian government shall
protect their rights™$? He also told journalists: “Amina Lawal will never, never be
stoned to death [...] The federal government will not stand by to let any citizen of this
country be dehumanized.™5 Howeves, it is not clear what action the federal
government took beyond these pronouncements; and government officials failed to
acknowledge that the very tnals of these women for sdultery 20d the death sentences
which were hanging over them wese in themselves “dehumanizing.”

President Obasanjo expressed relief when the death sentences of first Safiya Husseini
then Amina Lawal were overturned by the Shari’a state courts of appeal. After Safiya
Husseini won her sppeal, he was quoted s saying: “Wherever [ went in the wordd, 1 had
no peace |...J [The President of Spain] said *... this matter of Safiya..." The second man
was the Prime Minister of Norway. 1 had been talling to him about oil exploration in
Nigena. All he wanted to talk shout was Safiya. [ thank God and all thase God has
used to save the life of Safiya. Her stoning would have been a setback for us. No
matter what we felt about this, the perception of the world would have been different
[--.] Nigenans must face the reality that the eyes of the world ase on us. 2%

0 *Obasanio expects judiciary to overtum stoning case,” IRIN, August 28, 2002

' *Obasanjo hopes Amina Lawal won't be stoned lo death,” Agence Franoe-Presse, October 9, 2002

*®  Presy mieaso signed by Hon, Dubermn Onyia, Minéster of Stats for Forign Affairs, November B, 2002.
 See for example ‘Nigeria says wor't alow any Shari'a stoning,” Reuters, October 29, 2002,

W safya: Obasanjo lauds judgment, s3ys death santence was distraction,” The Guardian, March 29, 2002
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Several sources reported that following the negative publicity generated by the cases of
Safiya Husseini and Amina Lawal, the federal governmeat put pressure on state
governments, behind the scenes, to back sway from such punishments. It is difficult to
estimate how effective this pressure may have beea. As mentioned shove, some of the
momentumn which initially accompanied the introduction of Shar’s has been lost, but
there are also other factors which may explain this shift. A aumber of Nigerdan
journalists, activists and other individuals based in northern states told Human Rights
Watch that they were convinced that intemational pressure on the fedeml government—
which filtered down to state governments—had had 2 significant impact in diminishing
the likelihood of death seatences and amputations being carried out and on farther such
sentences being handed down.%*

Other senior federal govemnment officials, as well as members of the National Assembly,
have also expressed their persanal opposition to seatences of death by stoning. Bola
Ige, who was Attamey General and Minister of Justice whea Shari'a was first extended
to criminal law in northemn Nigeria, was amoog those who condemned these
sentences. ¢ Members of the National Assembly also opposed the seatence, and the
then-president of the Seaate, Anyim Pius Anyim, deplored the “selective justice” which
resulted in the conviction of Safiga Husseini, while the man with whom she bad allegedly
committed the adultery had been acquitted.2%?

In March 2002, the then Attommey General and Minister of Justice Kanu Agabi took the
unusual step of writing to all the govemors of the states applying Shar'a, urging them to
amend the legislation. His letter, which was made public, referred frst of all to “the
hundreds of letters which I receive daily from all over the world protesting the
discriminatory punishments now imposed by some Shari'a courts for certain offeaces.
As a respected member of the world community, we cannot be indifferent to these
protests.” He urged state govemors to “take measures to amend or modify the
junisdiction of the courts imposing these punishments so that we do oot in the end
isolate cither the country as a whole or the affected states.” However, his main
argument for demanding smendments 1o the legislation was that Shar’a discominates
against Muslims and is therefore in breach of the Nigedan Constitution. Agabi’s letter
stated: “A Moslem should not be subjected to a punishment more sevese than would be

* Human Rights Watch Inteniews in various locations in nerthem Nigeria, July, August and Decamber 2003,
™ Bota ige was Attlomoy Goneral and Minister of Justice untl his assassination in December 2001. One of
many poliicaliy-motivated killings in Nigeria, his death ks nat believed 1o have heen linked 1o his position on
Shar'a. For details, see Human Rights Watch briefing paper “Nigaria at the crossroads: human rights concams
in the pre-alection period,” January 2003

' gee for example *Sckolo adulteress appeals against death sentence,” Dadly Trust (Abuja), November 5,
2001.
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imposed on other Nigenans for the same offence. Equality before the law means that
Moslems should not be discriminated against [...] A court which imposes discaminatory
punishments is deliberately flouting the constitution.” He appesled to state govemors
“to take steps to secure modification of all criminal laws of your state 5o that the courts
will not be obliged to impose punishments which derogate from the nghts of Moslems
under the Constitution.”?

Scveral state governors reacted negatively to this letter; others simply ignored it. Ahmed
Sani, governor of Zamfars State, was among those who explicitly refused to comply with
the attomey general’s request. He told journalists: “T wrote to tell the fedem!
govemment that as far as Zamfara State is concerned, we have passed beyond the stage
of dialogue on Shari’a. We have adopted Shari’a and Shari’a has come to stay.”"* The
matter was not pursued further.

Following the April 2003 elections, 2 new Attamey Generzl, Akinlolu Olujinmi, was
appointed. When Human Rights Watch met him in August 2003, he shared our
concerns about the human nghts violations occurring in the implementation of Shari’a,
particulatly regarding the absence of defense lawyers. He agreed that theze should
always be legal representation in capital cases, and undertook to mise the issue with the
state attomey generals, He also said that he believed some sentences were too severe
and should not be spplied. Regarding the question of the constitutionality of Shasi's, he
said it was the responsibility of individuals who felt their rnights had been violated to
iitiate 9 court case to challenge the application of Shar’a.#® His language indicated that
the federal govemment was still reluctant to ke action itself on this point. He
expluned that states were sutonomous and expected very little interveation from the
federal level. He claimed that when the northern state governments had introduced
Shan'a, “it was difficult for the fedeml government to say ‘don’tdo it’.”" 2 When
Human Rights Watch met the minister again i July 2004, he suid that the state would
provide a Jawyer 1o anyone charged with 2 capital offense, and that judges should order a
lawyer to tuke up any such case??

T Kanu Agabi's letter 1o state govemors, entitied *Prohibition of discriminatory punishments,* March 18, 2002,
T pgab's judgement day In Zamfara,” Dally Champion, Aprl 29, 2002

 bis prodecessor, Kanu Agabil, had also argued that || was (he responsidility of thase whase rights had been
viciated to sue, and that the govemmant could npot go to court an their behalf. See "Why Federal Govarnment
will not test Shant'n In count, by Kanu Agabi,* ThiaOay, June 27, 2002.

™ Hurnan Rights Watch Infarview with Ministor of Justice and Attomey General Akiriots Olujinmi, Abgja,
August B, 2003,

" Human Rights Watch intarviaw with Minister of Justica and Atiornay Ganeral Akinloly Oujinmi, Abuja, July
2, 2004,
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XV. Failure to conform to international human rights standards

As explained in this report, Human Rights Watch takes no position on the adoption of
Shar’a or any other legal system as such, Howeves, there are several aspects of Shari'a
government has ratified and which both federal and state governments ate obliged to
uphold. As stated above, some of the current practices carried out in the name of
Shar’s also violate principles of Shari'a itself, as well as provisions within the Nigesan
constitution.

Advocates of Shari’a in Nigeria, particularly some state government officials and Islamic
leaders, as well as some Shari’a coust judges, have dismissed these obligations, arguing
that Istamnic law has supremacy over both the Nigerian coastitution and international
standards, and that they are bound by neither. Some have voiced strong objections to
attempts to hold them accountsble to intemational standards, which they equate with
secularity and Western values, and have sought to exploit the argument of cultural
difference. They have described criticisms from the West as attacks against Islam and
part of a campaign to impose Western values. For example, Nafiu Baba Ahmed,
Secretary Genenl of the Supreme Council for Shar’a in Nigena, stated: “There is no
universal value system. There are problems and misundesstandings becavse people are
looking at it from a Westemn secular viewpoint. [...] Why should secular values be
imposed? The rise of Islam today is challenging the uaiversal system. There is no
univessal system [...] The introduction of Shari’a shows the yeamiog of the people.
They are not happy with having 2 foreign system imposed on them. " A hisbah leader
in Kago told Human Rights Watch: “We have our own value system and religion. Just
because the West doesa't agree, it doesa't mean it’s wrong,”#

On the other hand, several human rights organizations, activists, and academics in
Nigeria have attempted to show that in fact, the human nghts values enshaned i
international conventions are compatble with Shac’s, and indeed overlap to 2 great
extent. Debates and conferences have been organized and many papers writtea on these
issues. Asmmﬁonednbovc.tbcscpoimshnvealsobecnhtcg;tmdinmsomzof!hc

™ Luman Rights Watch intenview with Nafiu Baba Ahmad, Secratary General of the Supreme Council for
Sharfa in Nigasia, Kaduna, July 25, 2003 The Supreme Councll for Sharf's in Nigens was formed in around
MWlmwdmlmMmlmmmmwwm(Muh
Jama'atu Nasel 1siam and the Suprame Council for tsiamic Affairs) to be sufSciently active in defending Sharf'a,
¥ Muman Rights Waich Interview, Kano, July 29, 2003,
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training for Shari’a court judges and others. At the time of writing, active debates aze
still ongoing 2%

Whatever personal beliefs may prevail in different social and religious circles in Nigers,
the Nigerian government—both at federal and state level—remains bound by

Western, Christian, or secular countries, but international and regional instrumeats
which have been willingly ratified by Nigeria as well as other countries with large Muslim
populations. The intemational conventions include the Intemational Covenant on Civil
and Political Rights (ICCPR), to which Nigeris has been a state party since 1993; the
Convention against Torture and Qther Cruel, Inhuman or Degrading Treatment oc
Punishment (CAT), which Nigeria ratified on June 28, 2001; the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW), which Nigeria
ratified on July 13, 1985; and the Convention on the Rights of the Child (CRC), which
Nigena ratified on Apal 19, 1991. The regional conventions include the African Charter
on Human and Peoples’ Rights (African Chaster), which Nigeria ratified in 1983 and has
incorporated into domestic law; its Protocol on the Rights of Women in Africa, which
Nigesnia signed on December 16, 2003, but has not yet ratified; and the African Charter
on the Rights and Welfare of the Child (ACRWC), which Nigeria ratified on July 23,
2001.

The manner in which Shari'a has been applied in northern Nigera so fac has violated
provisions of all these conventions, in particular on the right to life, the nght to a fair
hearing, the right to be free from torture and cruel, inhuman or degrading treatment, the
nght not to be discriminated against on the grounds of sex and religion, and the right o
privacy.

The right to life

Asticle 6 (1) of the ICCPR states that “every human being has the inherent right to life.
This right shall be protected by law. No one shall be arbitranly deprived of his hfe.”
Axticle 4 of the African Charter also states: “Human beings aze inviolable. Every
human being shall be eatitled to respect for his life aod the integrty of his person. No
ane may be arbitrarily deprived of this night”

™ Some of the main issues arising in this contoxd are arliculated concizaly in 3 report and communique from
an Intematienal Conference on Shar's Penal and Family Laws In Nigaria and in the Muslim Weord: A Rights
basad approach, organized by the Intemational Human Rights Law Group, Abuja, August 6-7, 2003, Abuja.
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InnddhimArﬁch(Z)ofmchCPRm"lncmmuia_whichhnemtnbo&hed
dxeduzhpmﬂq.smmnceofdud:mybehnposcdmlyfoxﬂwmwseﬁomcﬁmsin
accordance with the kaw in Force at the time of the commission of the crime [....] This
pcmkycanonlybccmiﬂdmnpumummaﬁmliudgunmtrmdcmdbyloompml
court”

The use of the death penalty under Shari’a has viclated these provisions, In particular,
conseasual sexual relations between adults, for which people have been senteaced to
duthinhligc:ia.mnnotmsomblybeconsid:tedasoncof"dncmostse:iouscdmzs"
refezred to by the ICCPR.

The right to a fair hearing

Acticle 14 of the ICCPR states: “All persons shall be equal before the courts and
tribunnls[...]cvcryoneshallbccmitledtoafaiundpublicbcuingbyﬁoompemr,
independeat and impartial tribunal established by law.” It states that everyone shall be
mtidcdtominimumgmmminchxding“{s)mbeinformedp:ompdymdindcnﬂinn
hngmgcwhichhcundc.smdsofd\cmnncmdmmofdn:hngeagnms!him;(b)m
have adequate time and facilities for the preparation of his defence and to comrauaicate
with counsel of his own choosing; [...] (d) to be tried in his presence, and to defend
himulfinpusononhmughlcgdnaisnnmofhismchoomg.wbcinfumed.ifhc
docsnoth:vclcgalnssisunee,ofthisdghcmdtohavehgalusismmignedwhm
in any case where the interests of justice so require, and without payment by him in any
such case if he does not have sufficient means to pay for it; [....] (g) not to be compelled
to testify against himself o to confess guilt” Article 7 of the African Charter states that
"cvcryindividunlshnllh;vcd:cxighnobavehisumchnni"hdnding“&hexighno
defence, including the sight to be defended by counsel of his choice.”

Children’s right to legal representation is specifically guaranteed in Article 37 (d) of the
CRC and in Asticle 17 of the ACRWC.

The conduct of criminal trials in Shari'a cousts, as indicated in this report, has violated
mmpmﬁdominmympecm,puﬁaﬂldymgudingthcdgmmlcplmpmmndon.
:hcn‘ghttobchmdby-mmpcmtcoummdtbcdghtofthcaauudnotmbe
compelled to confess.
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The right to be free from torture and cruel, inhuman or degrading
treatment or punishment

The rght to be free from torture and cruel, inhuman or degrading treatment is provided
for in the ICCPR (Article 7), CAT, and the African Charter (Article 5).

In cases which have come before the Shan’a courts, these provisions have been violated
in two respects. The systematic torture of suspects by the police to extract confessions
clearly violates this nght. In addition, punishmeats provided for in the Shan’s
legislation, notably the death penalty, amputations, and floggings, constitute torture and
cruel, inhuman or degrading treatment and fall within the definition of torture laid out in
Artcle 1 of the CAT as “any act by which severe pain or suffering, whether physical or
mental, 15 intentionally wflicted on 2 person for such purposes as obtaining from him or
a third person mformation or a confession, punishing him for an act he or a third person
has committed or is suspected of having commutted, or intimidating or coercing him or 2
third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the conseat or acquicsceace of a
public official or other person acting in an official capacity.”

Artcle 2 of CAT requites each state party to “take effective legislative, administrative,
judicial or other measures to prevent acts of torture in any teritory under its
jurisdiction” — measures which state governments and the federal governmeat in Nigeria
have fadled to take by allowing punishments such as amputations to be provided for in
Iaw and io practice.

With regard to corporal punishments, the U.N. Special Rapporteur on Torture bas taken
the view that “corporal punishment is inconsisteat with the prohibition of tortute and
other cruel, inhuman and degrading treatment or punishment enshrined, inter alia, in the
Universal Declaration of Humsn Rights, the Internations] Covenant on Civil and
Political Rights, the Declaration on the Protection of All Persons from Being Subjected
to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishmeat and the
Convention agamnst Torture and Other Cruel, Inbuman or Degrading Treatmeat or
Punishment” Specifically in relation to corporal punishments contained in laws dedved
from religion, such as Shar’a, he stated: “As there is no exception eavisaged in
intesnational human rights or bumanitanian lsw for torturous acts that may be part of a
scheme of corporal punishment, the Spedal Rapporteur must consider that those States
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applying religions law are bound to do so in such 2 way s to avoid the application of
pain-inducing acts of corporal punishment in practice.”2%

The Convention on the Rights of the Child (Article 37) specifically states that “no child
shall be subjected to torture or other cruel, inhuman or degmding treatment ot
punishment.” Section 17.3 of the U.N Standard Minimum Rules for the Administration
of Juveaile Justice state that “juveniles shall not be subject to corporal punishment.”
Axticle 17 of the African Charter on the Rights and Welfase of the Child requires state
parties to “ensure that no child who is detained or imprisoned or otherwise deprived of
his/her liberty is subjected to torture, inhuman or degrading treatment or punishment.”
Yet several defendants seatenced to smputation or flogging by Shari'a courts in Nigeda
have been under the age of cighteen.

The participation of doctors in amputations—as in the case of Jangebe in Zamfara
State—goes against principles and guidelines set out by the U.N. and by international
bodies representing the medical profession. The participation of doctors and other
medical personnel in acts of torture or other cruel, inhuman or degmding treatment or
punishment is prohibited by the Principles of Medical Ethics relevant to the Role of
Health Personnel, Particularly Physicians, in the Protection of Prisoners and Detainces
Agzinst Torture and Other Cruel, Inhumas, or Degrading Treatment or Punishmear,
adopted by the UN.General Assembly on December 18, 1982. Principle 2 states: “Itis
a gross contravention of medical ethics, as well as an offence under applicable
international instruments, for health personnel, pasticulady physicians, to engage,
actively or passively, in acts which constitute participation in, complicity in, incitement to
or attempts to commit togtuse or other cruel, inhuman or degrading treatment of
punishment.”

Several international bodies represeating medical professionals have also established
guidelines and ethical principles against the participation of doctors in practices
amounting to torture and cruel, inhuman or degrading treatment or punishment. The
Declaration of Tokyo, adopted by the 29% Assembly of the World Medical Association
in 1975, states: “The doctor shall not countenance, condooe or participate in the practice
of torture or other forms of cruel, inhuman or degrading procedures, whatever the
offence of which the victim of such procedure is suspected, accused or guilty [...] The
doctor shall not provide any premises, instruments, substances or knowledge to facilitate

™ Repart of the Special Rapparieur on Torture, Commission an Human Rights, 53 sessian, UN. Doc,
E/CN.4N1987/7. The documant contains more detalled argumants sgainst the use of corparal punishmaent
under intemational human tights law and references o other decisions and opiniens by U.Nwrnan rights
bodles.
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the practice of tosture or other forms of cruel, inhuman or degrading treatment [...] The
doctor shall not be present during =oy procedure during which torture or other forms of
cruel, inhuman or degrading treatment are used or threatened. "7

The right to equality before the law

The ICCPR states that men and wamen should enjoy equal access to all the cvil and
political rights set forth in the covenant. In particular, Article 26 states: “All pessons ate
equal before the law and are eatitled without any discrimination to the equal protection
of the law. In this respect, the law shall prohibit any discrimination and guanntee o all
persons equal and effective protection against discrimination on any ground such as
ruce, colour, sex, language, xeligion, political or other opinion, national or social origia,
propety, birth or other status.”  Article 3 of the African Charter states that “every
individual shall be equal before the law” and “every individual shall be entitled to equal
protection of the law."

Article 2 of the Convention on the Elimination of All Forms of Discrimination against
Womea (CEDAW) commits state parties to pursue a policy of eliminating
discrimination sgainst womes and ensuring equality of men aad women in several ways,
notably through adoption or amendment of legisiation. In particular, Article 2 (f)
commits state parties to taking “all appropriate measures, including legislation, to modify
or abolish existing laws, regulations, customs and practices which constitute
discrimination against women.” Article 15 of CEDAW requires all state parties to
“accord to women equality with men before the law.”  Article 5 (a) also requires state
parties “to modify the social and cultuml patterns of conduct of men and women, with a
view to achieving the elimination of prejudices and customary and all other practices
which are based on the idea of the infedority or the supetiorty of either of the sexes or
on steseotyped roles for men and women.™

Article 18 of the Afrcan Charter requires states to “ensure the elimination of every
discrimination against women and also ensure the protection of the rights of the woman
and the child as stipulated in interational declarations and conventions.” The Protocol
to the African Charter on Human and Peoples” Rights oo the Rights of Women 1a
Africa, which was adopted in 2003, containg more detailed measures for protecting
women's ghts, including the elimination of discimination sgainst women in law sad in
practice (Article 2) and access to justice and equal protection before the law (Article 8)

™ Guidefinus for Modical Doctors conceming Torture and Other Cruel, Inhuman or Degrading Troatment or
Punishment in relation to Datention and lmprisonment, adopled by the 26" Workd Madical Assembly, Tokyo,
Japan, October 1975
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which requires state parties to ensure, among other things, “reform of existing
discriminatory laws and practices in order to promote and protect the oghts of women.”

Contrary to all these provisions, the Shari'a legislation in force in Nigena is explicitly
discriminatary on the grounds of religion—only Muslims are subjected to Shari’s and the
harsh punishments contained in its legislation—and on the grounds of sex, with women
facing serious disadvastages both in law and in practice, as illustrated in this report.

The right to privacy

The harassment of men and especially women in the context of private relationships, as -
well as public gathetings, has violated the right to privacy, as have artempts by the hisbah
to catch people suspected of breaking the law or violating certain practices by eatering
their homes or prying on their activities. Article 17 of the I[CCPR states: *“No ooe shall
be subjected to arbitrary or unlawful intefercace with his privacy, family, home or
correspondence [...] Everyone has the right to the protect of the law against such
intesference or attacks."”

XV1. Conclusion

The future of Shard'a in Nigeria and the extent to which human rghts safeguards aze
incorporated into the laws and practices will depend to a large extent on political
developroents in the coming period. There is an uaspoken sense of relief, among
Muslims aad pon-Muslims, that northern state governments have gradually backed asway
from the barsher aspects of Shari’a punishments, and that gross human rights violations
in this context have decreased since the laws were fisst introduced. Howeves, the issue
should oot be ignored, as the legislation providing for these punishments rematos 10
place and fundamental sbuses continue. A shift in the political situation could lead o
tougher policies on the part of state govemors at any time, should they feel the need 10
re-affirm their political secutity. The use of religion as a political tool has, if anything,
increased in Nigeria over the last few years; appeals to religious sentiments in the
context of continuing interethnic violence in Platesu State, Kano, and other parts of
Nigeria in 2004 have further polasized communities aad led to 2 hardening of positions.

Alongside efforts to resolve the broader political issues, government authorites should
be looking for ways of ending human rights abuses under Shar'a.  Maay of these
shorter-term solutions are within easy reach and do not require protracted political
debates. As illustrated in this report, observance of due process in trials before Shan'a
courts is one of the most critical issues, Failure to respect due process has led to sedous
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but preventable violations of human rghts. The ultimate 2im should be to amend the
Shar’s legislation to exclude the death peaalty, amputations, and floggings; however,
uantil such amendments are adopted, all executions of death sentences, amputation and
flogging seatences should be suspended. Respect for due process in the Shar’z system
would also ensure that many such cases would not even reach the stage of conviction by
the lower or upper Shari’a courts. In ll the cases studied by Human Rights Watch, there
weze so many flaws and procedural errors in the judgments that the intervention of
committed defense lawyers at an earfier stage would have ensured that none of these
defendants were convicted, let alone seatenced to death or amputation. Competent legal
represeatation from the initial stage and throughout the process is thesefore critical, as
illustrated by several cases in this report.  Comprehensive training of judges would also
contribute significantly to a reduction in the number of harsh seatences.

While urging government and judicial suthorities in Nigeda to institutionalize respect for
humaa rights within Shar’a, Human Rights Watch is also appealing to the Nigerian
government to take measures to improve due process and human rights safeguards in
other legal systems operating in parallel with Shan’a and in other parts of the couatry,
Qur research oo human rights in the context of Shan’s has shown that some of the most
senous abuses documented in this report—for example the extraction of confessions
undez torture by the police—are not peculiar to Shar’a and occur throughout Nigeria.
Govemnment officials ugently need to turn their atteation to these broader problems
which are undermining the course of justice in all the legal systems in operation in the
country.

In addition o encouraging the Nigerian government to implement the recommendations
above, foreign governments and other organizations and individuals concemed sbout
the situation in Nigera should recognize that many more people have been killed and
injured in Nigens in the coatext of inter-communal conflicts and killings by the security
forces than as a result of Shad'a. The Nigerian govemment should be seeking to end
this violence and ensure that the secunty forces protect the population in an effective
way, without resorting to violence themselves.
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