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Foreword

by Jabu Pereira, Chair, ILGA World Trans Steering Committee

The ILGA World Trans Steering Committee is pleased to announce the launch of the 2019 Trans
Legal Mapping Report, now in its third edition, which is one of the key outputs of ILGA World’s
Gender Identity and Gender Expression Programme.

Complementing ILGA World’s State Sponsored Homophobia Report, which looks at laws and
legislation around the world that seek to criminalise, recognise or protect same-sex behaviour, the
Trans Legal Mapping Report draws attention to how laws in different countries recognise the rights
of trans people to change their identity markers on official documents. In this third edition, the
report features the voices of trans communities to the experience of being criminalised, often
arbitrarily, from every corner of the world.

Itis a difficult time for trans communities globally, which is reflected in the regression or stagnation
in legal gender recognition rights in countries such as Guatemala, Hungary, Mongolia, New
Zealand, the United Kingdom, the United States and Uruguay, and the potential for regression in
India and Nepal. Yet, since 2017, there has been firm progress in countries such as Australia,
Canada (for non-binary people), Chile, Colombia (for children), Costa Rica, and Pakistan. | am
hopeful that my own country - South Africa - has begun to engage on the need for new legislation
that places the right of trans people to self-determination at the forefront on what a rights-based
approach to gender identity ought to be. The ever-changing shifts in the diversity of trans people is
worthy of celebration as we continue to push against repressive state laws which aim to enforce a
particular gender ideology that embodies conservative nationalism.

We need many more studies in the future that celebrate our challenges and gains in our right to
self-determination, our right to gender affirming care and to live in a world that does not
systemically and physically harm us.

| am confident that you will enjoy this read - it is a valuable resource in the world we currently live
in. Once more, thank you and congratulations to the Gender Identity and Gender Expression
Programme and the research team.

From Luz Elena Aranda (Mexico) and Tuisina Ymania Brown (a proud trans fa’afafine from
Samoa), ILGA World Co-Secretary Generals

Now more than ever, we need accurate data, research and information to inform not only ILGA
World’s global activism on trans issues, but more importantly, to help trans activists and allies on
the ground with readily available resources, relevant to their contexts. Well done to the ILGA
World Trans Steering Committee, the Gender Identity and Gender Expression Programme and the
research team for this much needed piece of work.

The International Lesbian, Gay, Bisexual, Trans and Intersex Association 7
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Author’'s Preface

by Zhan Chiam

This third edition of the Trans Legal Mapping Report represents a departure from the earlier
versions in 2016 and 2017. While we continue to research legal gender recognition, we have now
added criminalisation examples to countries where information is available - both through desk-
based research and a combination of desk-based research and verification by trans activists in
those countries. The decision to add criminalisation is a political one, as well as one borne out of
necessity. We know anecdotally that trans people, especially trans women, are disproportionately
targeted by institutions of authority in almost every country in the world, and one method of such
targetingis the use of laws, arrest and detention. That is why, in this edition, when examples of such
targeting has taken place, we have classified them as either “de facto” or “de jure” criminalisation.
This is to indicate the impact of the discrimination on trans persons - that the systemic targeting of
trans people using seemingly innocuous laws such as those related to public spaces, is just as
damaging as so-called “cross dressing” laws which overtly target gender expressions.

| cannot emphasise how invaluable on-the-ground feedback has been to both aspects of this report,
and why, after four years, | am more convinced than ever that pure desk-based research on the legal
rights of trans people will simply be incorrect, or at best, incomplete. The lived realities of trans
persons in every region of the world cannot be learnt by looking just at the laws and cases, but by
gaining trust, making contact and finding out how those laws are applied to the communities. This
year in Africa, Oceania and West and Central Asia, we have been able to confidently add many more
countries to our legal gender recognition data, thanks to regional collectives or groups sharing their
information, and also better contacts in those regions.

The report is set out according to ILGA World'’s six regions of Africa, Asia, Europe, Latin America
and the Caribbean, North America and Oceania; and then broken down country-by-country within
those chapters. In countries where we are less confident of information we have sourced, we have
been similarly restrained in our reporting.

Legal gender recognition

We define legal gender recognition as laws, policies or administrative procedures and processes
which set out how trans and gender diverse people can change their sex/gender marker and names
on official identity documents. We are delighted to see that in some jurisdictions - Australia (the
state of Victoria), Costa Rica and most of Canada - there is now the option to remove gender
markers altogether. In basic terms, the report sets out whether a process is established in primary
legislation, through a court application, in an administrative rule, in policy, or simply not defined.
The different processes for sex/gender marker change and name change, and the links between the
two, if any, are also set out. Name change processes are especially relevant for countries where the
sex/gender marker change process is absent or, if present, is onerous, medicalised, pathologised
and, therefore, restrictive. As this report reveals, in some countries, name change processes are
equally onerous. Converse to other regions, in the Pacific such as in Fiji, name change may not be
desired at all, as names have strong cultural significance related to family ties, lineage and legacy.
In these situations, gender marker change may be the only desired form of legal gender
recognition.

However, overall, the aims remain to achieve legal gender recognition through a self-determination
model That is, without requirements such as surgical, hormonal or sterilisation criteria, needing a
person to be divorced, not have dependent children, be kept in psychiatric facilities, or undergo a
“real life test”, etc. We are pleased to add these countries to the list since the 2017 report: Australia
(more states), Belgium, Brazil, Chile, Costa Rica, France, Greece, Luxembourg, and Portugal.
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Meanwhile the possibility of legal gender recognition at all is already a huge achievement in other
countries and we can report that this is now possible in Pakistan, while Bangladesh gives hijras
access to voting rights, and discussion continues around the change of sex marker Article in the
Civil Code in Vietnam.

We continue to record where legal gender recognition affects children and young people, what the
requirements are, whether they allow for self-determination or have age limits. Progress has been
made in terms of either allowing children and young people access to a parallel legal gender
recognition process in Colombia, Ecuador and Uruguay, or through the partial lowering of age
limits such as in Chile.

At the end of 2017, we were looking forward to the approval and adoption of the 11t revision of
the International Statistical Classification of Diseases and Related Health Problems (ICD-11) by the
World Health Assembly in May 2018. The approval and adoption of ICD-11 meant that tans-
related categories were finally removed from the chapter on Mental and Behavioural Disorders,
and a new code of “gender incongruence”, with sub-codes for adolescence and adulthood, and
children, now appears in a new chapter on Sexual Health. Yet despite this significant progress, its
implication on rights for trans people around the world has been much slower.

The period from 2018 to the release of this publication in 2020 has been marked by uncertainty,
backlash and attacks on our communities, and this is reflected in the report. Gender ideology, in the
form of conservative positionings around the fixity of “biological” sex, the emergence and
confidence of positionings by what is ignobly known as Trans Exclusionary Radical Feminists
(TERFs), and right-wing politicians positing LGBT rights against national identities, have all had
detrimental effects on our communities. Studies tell us® how grossly under-resourced trans-led
organisations are - a fascinating contrast to how these same conservative movements say how
well-resourced trans (in the case of TERFs) and LGBT (in the case of right-wing politicians) groups
are. The detrimental effects of these movements are reflected in this edition versus the 2017 or
2016 editions of the report - in every region of the world where we have been documenting legal
gender recognition, regressions have occurred.

However, wins have also taken place, notably in Europe and Latin America. In Europe, thanks in
some part to the European Court of Human Rights decision in A.P., Garcon and Nicot v France,
Belgium, France, Greece, Luxembourg and Portugal have non-medical, non-pathologising laws on
gender marker change. Since January 2019, Germany’s Constitutional Court paved the way for
intersex adults to have the marker “divers” on birth certificates.

In Latin America, progress continues, also in part due to an effective regional human rights
framework and the advisory opinion of the Inter-American Court of Human Rights in January 2018
on the right to gender identity and protection of family ties between same-sex couples.? Brazil,
Chile and Costa Rica have, since the last edition of this report, allowed gender marker change
through a self-determination model. At the same time, Chile, Colombia and Uruguay have
advanced with respect to those under 18 years of age (only for 14-18 year olds in the case of Chile),
and Argentina allows for a multiplicity of gender markers.

For the rest of the world, Pakistan now recognises trans identities with the Transgender Persons
(Protection of Rights) Act 2018 and ostensibly allows gender marker change without prohibitive
requirements, while Canada advances on non-binary markers in ten out of thirteen provinces and
territories. Botswana and South Africa also had court wins in recognising trans person’s gender
identities in legal documents and in the prison system respectively. The latter underscores the
reality interactions of trans people with criminal justice systems, and the necessity of taking a more
nuanced approach to legal gender recognition advocacy.

1 Howe, E, Frazer, S, Dumont, M. and Zomorodi, G. (2017). The State of Trans Organizing (2nd Edition): Understanding the Needs and Priorities
of a Growing but Under-Resourced Movement. New York: American Jewish World Service, Astraea Lesbian Foundation for Justice and
Global Action for Trans Equality: https://www.transfund.org/wp-content/uploads/2017/12/The-State-of-Trans-Organizing-2016.pdf

Inter-American Court of Human Rights, opinion consultiva oc-24/17: http://www.corteidh.or.cr/docs/opiniones/seriea_24_esp.pdf
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Criminalisation

In recording cases of criminalisation against trans communities, we are in some ways
experimenting with the form, and offer one method of how to report such information. We owe a
great deal to organisations such as Human Rights Watch who have for many years recorded these
instances of discrimination against our communities, as well as Human Dignity Trust’s thorough
report, Injustice Exposed, in 2019. It is in the area of criminalisation that verification from trans
communities and activists is especially crucial - without these it would simply not be possible to
track the vast majority of cases of trans people who are targeted arbitrarily under a range of laws,
such as public nuisance, indecency, good manners and morality, drug related offences, vagrancy,
loitering, beggary, impersonation, sex work related offences, and consensual same-sex activity. In
only a handful of countries are trans persons explicitly criminalised, either through a piece of
legislation or religious law or edict (which often have the force of law) and are easily classified as
so-called “cross-dressing” laws. This is the case in the following thirteen countries: Brunei, the
Gambia, Indonesia, Jordan, Kuwait, Lebanon, Malawi, Malaysia, Nigeria, Oman, South Sudan,
Tonga, and the United Arab Emirates. Meanwhile, although Iran’s Islamic Penal Code is slightly
more vaguely worded in this respect, its impact is no less severe on people who transgress gender
norms in their gender expressions.

We are at a turning point in trans organising and advocacy, and | hope that the snapshot this report
provides encourages cross-regional, cross-border and, most importantly, cross-movement
mobilisation. There is an undeniable commonality in the obstacles our communities face, which
means that there could and should also be a way to strategise collectively. As this report is being
finalised, we find ourselves in the middle of a global pandemic where, all over the world, trans
movements are facing new challenges to survival and holding the line on our rights.

A practical note on using this report

Legal gender recognition

This report distinguishes between “sex/gender marker change” and “name change” processes, laws
and policies. Although the authors recognise that trans and gender diverse people often do seek
name change as part of their social transition or self-affirmation process, the distinction is made
because the processes are often entirely separate, sometimes involving different pieces of
legislation or policies. It is in the interests of precision that this distinction is in place throughout
the report.

When referring to legislation, court decisions or policies, we have kept faithful to the language of
those documents, as we feel it is important to refer to them accurately, as well as to provide insight
into the thinking behind their formulation. Most obviously, when a reference is made to “sex” or
“gender” in the legislation or policy, it remains as “sex” or “gender” in this report. A judge or policy
document may use language that clearly reflects reliance on pathologising definitions, without
explicitly revealing their source, which could be by design or omission. In these instances, having
the information in the original wording is an entry point for advocates who seek to effect change by
first arguing against pathologisation. The reader will see that name or gender marker change
processes are often described as having “prohibitive” requirements—by that we mean that any or
all of the above-described conditions exist which are contrary to a self-determination approach to
gender recognition, identity and expression.

Where information is available, we also include Bills which are being considered before

Parliaments, pending Court cases, committee recommendations being considered by governments,
and consultations on gender recognition, progressive or otherwise. Our aimin this regard is to point
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towards movement in this area, and it is up to those interested to monitor their development over
the next 12 months.

We are grateful for the “Legal and Social Mapping” research conducted by Transgender Europe’s
Transrespect versus Transphobia Worldwide project (TvT), the Open Society Foundations’ License to
Be Yourself: Law and Advocacy for Legal Gender Recognition of Trans People, the Southern African
Trans Forum and the South Africa Litigation Centre’s Laws and Policies Affecting Transgender Persons
in Southern Africa and the United Nations Development Programme—Asia Pacific Transgender
Network’s Legal Gender Recognition: A Multi-country Legal and Policy Review in Asia. In addition, we
are encouraged by trans-led research from the Pacific conducted by the Pacific Sexual and Gender
Diversity Network and in West Asia/North Africa by Qorras, who both provide much needed
expertise in their regions. Human Rights Watch'’s research in many countries is also an invaluable
resource. All these resources should be read together, for a unified approach to legal gender
recognition research and advocacy.

Criminalisation

Only a small number of countries in the world expressly criminalise trans people’s identity or
behaviour, or those who are perceived to be trans of who transgress gender norms. Often in the
form of so-called “cross dressing” laws, they explicitly prohibit a “male person posing as a woman”
or vice versa. In those states, legal gender recognition is also not available, which then leaves trans
people, or those perceived to be, at risk of arrest and prosecution.

However, that is only the tip of the iceberg as trans communities know, and so for this edition we
wanted to paint a picture of how trans people interact with the criminal justice systems in different
countries, and document what laws are used against whom and how. As a result, most of the
examples will be classified as de facto (versus de jure) criminalisation, regardless of the region.

As with 2016 and 2017, this report would not be possible without the input of local trans activists
who reviewed data, gave advice on the situation in their countries and clarified translations. West
and Central Asia, North Africa and Pacific nations continue to be under-represented in this report.
The reasons are varied, and include but are not limited to safety issues, uneven levels of trans
organizing and sometimes, in the case of legal gender recognition, the perceived lack of relevance
to local needs and concerns.

We emphasise that trans-led and trans-endorsed research in this area is paramount to the validity
of this work to our communities, and that any analytical research in this area should always consult
trans communities, activists and researchers for their expertise on the subject.

Finally, any mistakes or omissions are solely the fault of the authors, and we urge readers to inform
us of where such errors occur so that they can be corrected.

The International Lesbian, Gay, Bisexual, Trans and Intersex Association 11
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Africa

by Nigel Timothy Mpemba Patel and Rikki Nathanson*

1. Introduction

The current African criminal law and legal gender recognition landscape largely impacts upon
transgender and gender diverse people in discriminatory ways. This overview aims to draw
together trends on ways that the law has been used for and against transgender and gender diverse
people on the continent.

Persecutory criminal laws in many African states mean that transgender and gender diverse people
are stopped and searched, arrested, and detained for being who they are. Moreover, transgender
and gender diverse people are also subjected to harassment and abuse that stems from
discriminatory law enforcement and law enforcement practices.

The lack of legal provision for gender recognition across most of the continent means that many
transgender and gender diverse people have a gender identity that is not reflected in their official
documents. This exposes transgender and gender diverse people to violence and denies them of
their full legal rights and citizenship. Additionally, where states do have gender recognition laws in
place, barriers to making use of these laws similarly result in transgender and gender diverse
people’s fundamental human rights being violated.

However, amidst the difficulties that the current legislative and socio-political landscape present,
transgender and gender diverse people in a number of states have secured significant judicial
victories in the protection of human rights related to gender identity. Court rulings in states such
as Botswana, Kenya, South Africa, and Zimbabwe have asserted transgender and gender diverse
people’s right to dignity, equality and freedom.

2. The African Charter on Human and Peoples’ Rights

The African Charter on Human and Peoples’ Rights (ACHPR) is one of the most significant regional
treaties.® It sets out the fundamental human rights to which all African states have ascribed:

Article 2: “Every individual shall be entitled to the enjoyment of the rights and freedoms
recognized and guaranteed in the present Charter without distinction of any kind
such as race, ethnic group, color, sex, language, religion, political or any other
opinion, national and social origin, fortune birth or other status.”

Article 3(1): “Every individual shall be equal before the law.”

Article 3(2): “Every individual shall be entitled to equal protection of the law.”

Article 4: “Human beings are inviolable. Every human being shall be entitled to respect for
his life and the integrity of his person. No one may be arbitrarily deprived of this
right.”

Other relevant regional treaties include the African Charter on Democracy, Elections and Governance; the African Youth Charter; The
Maputo Protocol (also known as The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa);
The Maputo Plan of Action 2016-2030 for the Operationalisation of the Continental Policy Framework for Sexual and Reproductive
Health and Rights.
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Article 5: “Every individual shall have the right to the respect of the dignity inherent in a
human being and to the recognition of his legal status. All forms of exploitation and
degradation of man particularly slavery, slave trade, torture, cruel, inhuman or
degrading punishment and treatment shall be prohibited.”

Article 6: “Every individual shall have the right to liberty and to the security of his person.
No one may be deprived of his freedom except for reasons and conditions
previously laid down by law. In particular, no one may be arbitrarily arrested or
detained.”

Article 19: “All peoples shall be equal; they shall enjoy the same respect and shall have the
same rights. Nothing shall justify the domination of a people by another.”

Article 28: “Every individual shall have the duty to respect and consider his fellow beings
without discrimination, and to maintain relations aimed at promoting,
safeguarding and reinforcing mutual respect and tolerance.”

Taken collectively, these articles provide that no person’s fundamental human rights should be
denied because of discrimination. Thus, the protection of transgender and gender diverse people
falls squarely within their ambit.# Additionally, the African Commission on Human and Peoples’
Rights® (the African Commission) has explicitly included gender identity and sexual orientation
within its mandate. In April 2014 the African Commission adopted Resolution 275 on protection
against violence and other human rights violations against persons on the basis of their real or
imputed sexual orientation or gender identity.¢

Accordingly, the criminalisation of transgender and gender diverse people is incompatible with the
ACHPR and Resolution 275 of the African Commission.” Whereas, state provision for legal gender
recognition is in line with the rights protected by the ACHPR and Resolution 275 of the African
Commission.®

3. Criminalisation of transgender and gender diverse people

A majority of African states have constitutions that contain a Bill of Rights, which in the main, mirror
the Universal Declaration of Human Rights. Transgender and gender diverse people are entitled to
the protection of their national constitutions. The criminalisation of transgender and gender
diverse people deprives them of this legal protection. Criminalisation creates a culture of violence
where state and non-state actors violate transgender and gender diverse people’s rights with
impunity. It also prevents transgender and gender diverse people from accessing education,
employment, healthcare and housing.

3.1. Direct criminalisation (de jure criminalisation)’

The criminalisation of transgender and gender diverse people occurs in a variety of ways. The
Gambia, Malawi, Nigeria, and South Sudan directly criminalise diverse gender expression. These
state’s laws are underpinned by the idea that gender exists in fixed binary and so they target people
whose gender identity and expression is perceived as non-conforming. Thus, these laws that
directly criminalise diverse gender expression constitute discrimination in and of themselves. In

Note the universalist language of the provisions, for example, “every individual” and “all people”, the inclusive focus, and non-
discrimination position.

The quasi-judicial body tasked with interpreting the ACHPR.

African Commission on Peoples’ and Human Rights,.https://www.achpr.org/sessions/resolutions?id=322.
For example, the criminalisation of transgender and gender diverse people violates Article 2.

For example, legal gender recognition gives effect to Article 5.

© ® N o wu

De jure criminalisation in this context means legal provisions that explicitly criminalise transgender and gender diverse people.
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the cases of the Gambia, Malawi and South Sudan, these laws have their origins in British
colonialism. Whilst in the case of Nigeria, its laws have their origins in Sharia Law.

3.2. Indirect criminalisation (de facto criminalisation) 1°

While many African states do not directly criminalise diverse gender expression (and even where
they do), in practice transgender and gender diverse people are criminalised through various other
legal provisions.

Public order, public indecency and vagrancy offences

At least 11 states use public order, public indecency and vagrancy offences to target transgender
and gender diverse people.!* Many of these public order, public indecency and vagrancy offences
find their origins in the British colonial era.'? These provisions are often vaguely worded and so are
used in arbitrary ways by discriminatory law enforcement authorities. The effect of this form of
criminalisation is that it limits transgender and gender diverse people’s freedom of movement.

Criminalisation of consensual same-sex sex and conduct

In at least 13 states where consensual same-sex sex and conduct are criminalised these laws have
also been used to arrest and detain transgender and gender diverse people.’® The African states
that criminalise consensual same-sex sex and conduct largely do so through statute inherited
through British colonisation, common law, and Sharia laws. These laws that criminalise same-sex
sex and conduct constitute discrimination in and of themselves. The criminalisation of transgender
and gender diverse people under these laws is often based on the conflation of gender identity and
sexual orientation.

Impersonation, misrepresentation, and fraud laws

In states such as Zambia, Burundi and Kenya impersonation, misrepresentation, and fraud laws are
used against transgender and gender diverse people. For example, under these laws, transgender
and gender diverse people whose gender expression is perceived as not conforming to strict
societal norms on gender or the gender recorded in their official documents are considered to be
misrepresenting themselves, impersonating another or attempting to commit theft and fraud.
Thus, these laws that have the legitimate aim of preventing harmful deceitful acts are used in unjust
ways against transgender and gender diverse people. This issue highlights the link between
criminalisation and legal gender recognition. It illustrates that in order to fully address the
criminalisation of transgender and gender diverse people, it is necessary to have laws that allow
legal gender marker and name changes.

Criminalisation of sex-work and associated conduct

Across the continent laws that criminalise sex-work and associated conduct have been used to
arrest and detain transgender and gender diverse people based on their perceived or actual
participation in sex work. These laws generally disproportionately affect transgender and gender
diverse people who are more likely to have engaged in sex work than the general population, in part
due to exclusion from formal education and employment. This emphasises how the
decriminalisation of sex work is integral to protecting the human rights of transgender and gender
diverse people.

De facto criminalisation in this context means legal provisions that do not on the face of them criminalise transgender and gender
diverse people, however, are used in practice as the legal basis to stop and search, arrest, and detain transgender and gender diverse
people.

Botswana, Gambia, Lesotho, Malawi, Morocco, Namibia, Rwanda, Tunisia, Uganda, Zambia, and Zimbabwe.
Botswana, Gambia, Malawi, Uganda and Zambia.
Burundi, Cameroon, Gambia, Ghana, Liberia, Malawi, Mauritius, Morocco, Nigeria, Tanzania, Uganda, Zambia, Zimbabwe.
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Criminalisation of drug use

In states such as South Africa transgender and gender diverse people are often indirectly and
disproportionately criminalised under laws that prohibit drug use. As noted in a group interview
with transgender and gender diverse participants held with Gender DynamiX,'* these types of laws
are used against transgender and gender diverse people based on their actual or perceived drug
use. Often where no actual drug use or possession had occurred, transgender and gender diverse
people reported being arrested under these laws and later released without charge. Furthermore,
where actual drug use was involved the transgender and gender diverse participants reported
being specifically targeted because of their gender identity.

Without law

There were cases across the continent in states such as Zimbabwe, Burundi and Mauritius where
transgender and gender diverse people were arbitrarily searched, arrested and detained without
being given any reasons at all. This typifies the trend of police impunity in the region. Law
enforcement officers across the continent repeatedly physically and verbally abuse transgender
and gender diverse people with or without any legal reason for search, arrest and detention. The
law enforcement officers who perpetrate these discriminatory acts are then generally treated with
impunity, leaving their transgender and gender diverse victims with little recourse to legal
protection.

4. Judicial victories against the criminalisation of trans and gender diverse people

In the face of laws and law enforcement practices that criminalise transgender and gender diverse
people, transgender and gender diverse activists have used the court to challenge discrimination
based on gender identity and expression.*

In Zimbabwe, Rikki Nathanson, a transgender woman, successfully brought a case against the
police for arresting and detaining her for using the woman’s bathroom in a hotel.** Awarding
damages in favour of Nathanson, the court held that a transgender woman use of the woman'’s
bathroom was not a criminal act. Accordingly, the court ruled that Nathanson had been arrested
without a lawful reason. Furthermore, the police were found to have maliciously prosecuted and
treated Nathanson inhumanely whilst in detention. In delivering the judgment, the court affirmed
transgender people’s rights to dignity and to be treated humanely. The judgment also emphasises
that law enforcement officials and more broadly, state officials, owe their legal duties towards all
people, which includes transgender and gender diverse people.

5. Legal Gender Recognition

The deficiency in legal gender recognition legislation and policy across the continent exposes
transgender and gender diverse people to criminalisation, abuse and humiliation.' It also limits the
freedom of transgender and gender diverse people to participate fully in society. This problem is
highlighted when transgender and gender diverse persons are required to explain intimate details
of their lives and identity to strangers in order to access routine services or are denied access to
education, healthcare, employment, and housing because they lack the ‘proper identification’.

Gender DynamiX (GDX) is a public benefit organisation focused on trans and gender diverse communities.

15 Nathanson v Mteliso & Ors.[2019] ZWBHC 135 (14 November 2019). See also A.N.N. v The Honourable Attorney General 2012 for
another example of a transgender woman successfully challenging discriminatory police practices for violating her privacy and dignity
in relation to her detention. However, note that while the judgment provided some relief to the applicant, it is problematic in so far as it
fails to recognize the applicant as a transgender woman.

16 |bid.

As mentioned above, the lack of legal gender recognition laws exposes transgender and gender diverse people to criminalisation under

impersonation, misrepresentation, and fraud laws.
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South Africa and Namibia currently have specific provisions in their laws that allow transgender
and gender diverse people to change their gender marker or sex descriptor in their official
documents. However, these have been critiqued for being inaccessible to many transgender and
gender diverse people. In Namibia, stringent bio-medical pre-requisites such as surgical
intervention act as a barrier to who can legally change their gender. While in South Africa, the lack
of directives on the legal gender change legislation has resulted in inconsistencies in approach to
legal gender change applications.'®

Notably, while most African states do not have explicit provisions in their laws and policies that
provide for transgender and gender diverse people to change their gender marker or sex
descriptor, this does not mean that the door is closed to effect these changes.'”

6. Judicial victories on legal gender recognition

Activism from transgender and gender diverse individuals and rights organisations across Africa
have resulted in an increasing number of cases giving effect to legal gender recognition.

In Kenyain 2014, a court allowed a trans woman to remove the gender marker on her Certificate
of Secondary Education.?° The court recognised that it was not necessary to have a gender marker
on the applicant’s education certificate.

In Botswana, ND and Ricki Kgositau, two transgender individuals, both filed separate cases as part
of a collective litigation strategy challenging the Registrar of National Registration’s refusal to
change the two individuals’ gender markers on their identity documents.?! In the landmark
judgment handed down in 2017, the High Court affirmed transgender people’s right to have the
gender that they identify with reflected in their legal documentation. Importantly, in reaching their
decision the court held that the refusal to issue a transgender person with the congruent legal
documentation contravenes the right to protection from discrimination, to privacy, freedom of
expression and to equal treatment before the law.

Finally, in South Africa in 2019, Jade September, a trans woman incarcerated in a prison space
designated for males, successfully challenged the State’s Department of Correctional Services for
preventing her from expressing her gender.?? September, who wants to transition medically, has
not yet been able to access the necessary medical care and is still legally recognised as male. In the
court’s judgment it declared that the prison’s operating procedures that prevent transgender
inmates from expressing their gender were unconstitutional. Significantly, the judgment provided
the option for September to be transferred to a prison space designated for females. The judgment
depathologizes transgender and gender diverse identities by recognising that bio-medical
requisites to legal gender change constitute an arbitrary barrier to accessing the full protection of
the law. This judgment is in line with activism from the continent calling for change that addresses
the material conditions of transgender and gender diverse people’s lives.

These rulings are noteworthy examples of African judiciaries upholding Resolution 275 of the
African Commission by effectively applying appropriate laws in ways that are responsive to the
needs of transgender and gender diverse people. Notably, looking towards the future, transgender
and gender diverse people across the continent have also raised that legal gender recognition

See also, the South Africa government’s inconsistent approach toward marriages where one party applies for legal gender change in
KOS and Others v Minister of Home Affairs and Others (2298/2017) [2017] ZAWCHC 90. This case emphasises that legal gender
recognition requires marriage laws which provide inclusive and equitable approaches for when transgender and gender diverse persons
apply for a legal gender change during a marriage.

For example, in states such as Angola and Malawi the domestic legislation is arguably wide enough to be interpreted in a manner that
provides for changes to be made to transgender and gender diverse people’s sex and gender markers.

Republic v Kenya National Examinations Council & another Ex-parte Audrey Mbugua Ithibu [2014] Eklr.
ND v Attorney General of Botswana and others; Tshepo Kgositau v Attorney General of Botswana and others [2017].
22 September v Subramoney NO and Others [2019] 4 All SA 927 (WCC) (23 September 2019).
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needs to be addressed in relation to several other areas and aspects, such as the legal provision for
recognition of transgender parents and for a third sex marker option or an ‘X’ gender marker.

7. Limitations

The African legal landscape in relation to transgender and gender diverse people is strongly
characterised by criminalisation. This acts as a barrier to documenting and collating information on
transgender and gender diverse people’s interactions with the law and law enforcement.?® The
adverse conditions that transgender and gender diverse human rights defenders face also limits
the effective monitoring of rights violations and the experiences of transgender people in
attempting to access legal gender recognition.

Many transgender and gender diverse people do not report rights abuses due to the hostile
experiences they face at the hands of law enforcement officials. Accordingly, it should be noted that
where countries have not been reported on, this does not mean that transgender and gender
diverse people are not being criminalised through law and practice. Equally, where no legal gender
recognition laws have been reported on, this should not be taken to be asserting any position on
these states.

8. Conclusion

Despite the difficult African criminal law and legal gender recognition context, African transgender
and gender diverse activism - which aims to improve the lives of transgender and gender diverse
people across the continent - is emerging in dynamic ways. Transgender and gender diverse
activists continue to document, and fight discrimination based on gender identity and expression.
This is most evident in litigation challenging the criminalisation of transgender people and
advocating for legal gender recognition. The developing African jurisprudence on the human rights
of transgender and gender diverse people provides regional momentum for progressive regional
driven change. Nevertheless, it is well recognized by activists across the continent that litigation is
only one aspect of improving the lives of transgender and gender diverse people. Full and effective
protection of transgender and gender diverse people requires political will and civil society to come
together to ensure not only substantive legal equality, but also to address socio-economic equality
and fairness.

*The authors would like to thank all the various organisations and individuals across the continent who
documented, supplied, and cross-checked the information for this report. These include but are not limited
to, Lambda Mozambique, Transbantu Association Zambia, Mouvement pour les Libertés Individuelles
(MOLI), Transamical, Eswatini Sexual & Gender Minorities, Trans Swati, Gays and Lesbians of Zimbabwe
(GALZ), Iris Angola, Transcend Namibia, Center for the Development of People (CEDEP), Gender DynamilX,
The Other Foundation, Trans Network of Liberia (TNOL), Lesbians, Gays and Bisexuals of Botswana
(LEGABIBO), The People’s Matrix Association, Carter Honorée, Sheriff Mothopeng, Beyonce Karungi,
Steeves Winner, Madame Karishma Richards, Madame Jholerina Timbo, Tadios Munimani, Kanyanta
Kakana, and Ricki Kgositau.

28 One of the areas of concern in relation to the criminalisation of transgender and gender diverse people that is not covered in this
regional report is the issue of discriminatory sentencing of transgender and gender diverse people. This is a possible area for future
research.
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B Algeria

AFRICA

® Laws used against transge
LY Legislation
Quote/details

@ Situation

nder and gender diverse people
Penal Code (Ordinance 66-156 of 8 June 1966).%

Article 333 (Modifié) [in 1982].2>

Any person who has committed a public indecency offence is punished by
imprisonment from two (2) months to two (2) years and a fine from five
hundred (500) to two thousand (2,000) DA.

Where the public indecency consists of an unnatural act with an individual of
the same sex, the penalty is imprisonment for six (6) months to three (3) years
and a fine of one thousand (1,000) to ten thousand (10,000) dinars

Article 338.

Any person who commits an act of homosexuality against a person of the
same sex shall be punished by imprisonment from two months to two years
and a fine of 500 to 2,000 dinars.

[DE FACTO CRIMINALISATION]

There are no laws in Algeria that de jure criminalise transgender and
gender diverse people. However, in practice, transgender and gender
diverse people have been indirectly criminalised (de facto
criminalisation).? The criminalisation of consensual same-sex sex and
conduct and public decency provisions have been used to subject
transgender and gender diverse people to harassment and arbitrary
search, arrest and detention.?’

24

25

26

27
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https://wipolex.wipo.int/en/legislation/details/7998

Translated from the original in French.

Police practices in Algeria sanction transgender and gender diverse people using legal provisions that are not on the face of them
directly discriminatory towards transgender and gender diverse people.

US Department of State, Algeria 2018 Human Rights Report, https://www.state.gov/wp-content/uploads/2019/01/Algeria.pdf, pp. 29-30

& UK Home Office, Country Policy and Informatio

n Note Algeria: Sexual orientation and gender identity 2015.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/646716/algeria_sexual_orientatio

n_gender_identity_v2_0_september_2017.pdf p. 5.
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frﬁ Name Change Nominally possible. As explained below for gender marker change.
Gender marker change  Nominally possible, with unclear requirements.
Legislation Cédigo do Registro Civil 2015, Section 87 (not trans-specific).
Documents amended

Conditions for gender
marker change

National Identity Card, passport.

Section 78 of the Cédigo do Registo Civil 2015 does not allow alterations
of details entered in the registration of records by the Civil Registrar.
However, s. 87 permits changes, including change of name where there is
a change of facts which alter the legal identity or status of the person. A
change of sex marker may also be possible under s. 87.2%

Laws used against transgender and gender diverse people

Situation

Angolan law does not criminalise transgender and gender diverse people.
There are no reported cases of transgender and gender diverse people

being subjected to arbitrary arrest or detention.

28

20

Southern Africa Litigation Centre, Laws and Policies Affecting Transgender Persons in Southern Africa, 2016, pp. 18-19.
https://www.southernafricalitigationcentre.org/wp-content/uploads/2017/08/Transgender-Rights-Booklet.pdf
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B= Benin

® Laws used against transgender and gender diverse people

LY Legislation Penal Code 2018.%°

Quote/details Article 544.

Any person who has committed public indecency shall be punished by
imprisonment from three (3) months to two (2) years and a fine from fifty
thousand (50,000) to two hundred and fifty thousand (250,000) CFA francs.

[DE FACTO CRIMINALISATION]

@ Situation There are no laws in Benin that de jure criminalise transgender and
gender diverse people. However, in practice transgender and gender
diverse people have been indirectly criminalised (de facto
criminalisation).%° Public order provisions have been used to subject
transgender and gender diverse people to harassment, arbitrary search,
arrest, and detention.

@ Examples An article from June 2016 reported that transgender activist, Cléo, had
been issued with a police summons for affronting public decency. Fearing
for her safety, Cléo fled Benin and successfully claimed refugee status in
Tunisia.®*

27 http://10.150.35.18:6510/www.legibenin.net/pdfs/le%20nouveau%20code%20penal%202018.pdf

30 Police practices in Benin sanction transgender and gender diverse people using legal provisions that are not on the face of them directly
discriminatory towards transgender and gender diverse people.

31 Haifa Mzalouat, “Cléo, a transgender activist who has sought asylum in Tunisia”, Heinrich-Béll-Stiftung, 21 June 2016,
https://www.boell.de/en/2016/06/21/cleo-transgender-activist-who-has-sought-asylum-tunisia.
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Name change Possible.
m Legislation Births and Death Registration Act 48 of 1968, Section 13(3)(a).
Quote/details Section 13(3)(a).
...the Registrar must be satisfied that the person has a settled wish and
intention to be and to continue to be generally known by the new forename or
forenames either in substitution for or in addition to the forename or
forenames under which his birth was registered.
Gender marker change  Potentially possible, with prohibitive requirements.
Legislation National Registration Act 26 of 1986, s.16 (not trans-specific)
Quote/details In 2017, before the High Court of Botswana, in separate cases, a

Conditions for gender
marker change

transgender man and a transgender woman successfully challenged the
refusal of the Registrar of National Registration to change the gender
marker on their identity documents.?? Both applicants relied on the
National Registration Act which provides the framework by which the
Registrar can change any particulars of a registered person and to issue
that person with a new identity documentation if there has been a
material change to their circumstances.

These cases have set a precedent for other transgender persons who
wish to change the gender marker in their identity documents. Following
the court’s decisions, at least 10 transgender persons have been able to
change their legal gender markers without having to go to court.
However, there is currently no specific governmental policy on legal
gender recognition.®®

Section 16. Material change.

(1) Where the registrar is of the opinion that any change in the particulars
relating to a registered person materially affects his registration, he shall
record the change and notify the Registrar of National Registration of the
circumstances and recommend that the person concerned should be issued
with a new identity card. [...]

(3) The particulars relating to the new identity card and its holder shall be
recorded in the national register and the register of the area in which that
person is registered.

In ND v Attorney General of Botswana, the High Court ruled that the
refusal of the Registrar to change a transgender man’s gender marker on
his national identity card was unreasonable and violated his rights to
dignity, privacy, freedom of expression, equal protection of the law,
freedom from discrimination and freedom from inhumane and degrading
treatment. The court ordered a change of gender marker from “female”
to “male”. The applicant submitted various supporting evidence,
including psychological and medical evidence in support of his claim.3*
This judgment was then used in the second case of Kgositau v Attorney
General and Registrar of National Registration to grant a court order to
change the applicant’s gender marker from “male” to “female”.

32

33

34

ND v Attorney General of Botswana 2017 (High Court of Botswana) & Kgositau v Attorney General and Registrar of National Registration,
2017 (High Court of Botswana).
Ricki Kgositau-Kanza, Transgender Policy Brief in Botswana, 2019.

South Africa Litigation Centre, “Botswana High Court Rules in Landmark Gender Identity Case”, 2017.
https://www.southernafricalitigationcentre.org/2017/09/29/press-release-botswana-high-court-rules-in-landmark-gender-identity-

case/
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® Laws used against transgender and gender diverse people

m Legislation Penal Code 1964% (as amended the Penal Code Amendment Act 14, 2005).%¢

Quote/details Sections 176, Common nuisance.

Any person who does an act not authorised by law or omits to discharge a
legal duty thereby causes any common injury, or danger or annoyance, or
obstructs or causes inconvenience to the public in the exercised of common
rights, commits the offence termed a common nuisance and is liable to
imprisonment for a term not exceeding one year.

Section 179, Idle and disorderly persons.

Any person who...

(b) wanders or places himself in any public place for the purpose of begging or
gathering alms, or causes or procures or engages any child to do so;

(d) publicly conducts himself in a manner likely to cause a breach of the peace;
(e) without lawful excuse does any indecent act;

(f) in any public place solicits immoral purposes

is guilty of an offence and liable to a fine not exceeding P10 or to
imprisonment for a term not exceeding one month.

Section 182, Rogues and vagabonds.

A person who...

(c) is found in or about any premises or in any road or highway or any place
adjacent thereto or in any public place, for any unlawful purpose

shall be guilty of an offence and shall be liable on a first conviction thereof to
imprisonment for a term not exceeding three months.

[DE FACTO CRIMINALISATION]

@\ Situation There are no laws in Botswana that de jure criminalise transgender and
gender diverse people. However, in practice transgender and gender
diverse people have been indirectly criminalised (de facto
criminalisation).®” Public order provisions have been used to subject
transgender and gender diverse people to harassment, arbitrary search,
arrest and detention.®

On 11 June, Botswana’s High Court unanimously ruled that its penal
laws that criminalise consensual same-sex sex were unconstitutional.’
Subsequently, the State has indicated that it will appeal this ruling.“’ The
provisions that criminalised consensual same-sex sex contributed to the
criminalisation of transgender and gender diverse people.*

@ Examples In February 2017, during tertiary student protests a transgender student
was arrested. She reported that while in custody police had mistreated
her and made her strip to verify her gender.*?

35
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41

42

http://www.wipo.int/edocs/lexdocs/laws/en/bw/bw012en.pdf
https://www.hrw.org/en/reports/2003/05/13/more-name-0

Police practices in Botswana sanction transgender and gender diverse people using legal provisions that are not on the face of them
directly discriminatory towards transgender and gender diverse people.

Southern Africa Litigation Centre, Laws and Policies Affecting Transgender Persons in Southern Africa, 2016, pp. 21-22.

LM v The Attorney General, High Court of Botswana, 11 June 2019. https://www.southernafricalitigationcentre.org/wp-
content/uploads/2019/06/Botswana-decrim-judgment.pdf.

Botswana to appeal ruling decriminalising homosexuality, BBC, 6 July 2019. https://www.bbc.com/news/world-africa-48892517.
Southern Africa Litigation Centre, Laws and Policies Affecting Transgender Persons in Southern Africa, 2016, pp. 21-22.

United States Department of State, Botswana 2017 Human Rights Report. https://www.state.gov/wp-
content/uploads/2019/01/Botswana.pdf , p. 8.
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Burundi

Name change Not possible.

Gender marker change  Not possible.

Situation Note: According to the Penal Code in force, it is impossible to have a
transgender (or gender non-confirming) identity recognized
legally/administratively without falling under an offense. For transgender and
gender non-conforming people, having an administrative document that
reflects their gender identity would be subject to the offense of forgery in
certain administrative documents and certificates (page 69 of the Penal
Code). Articles 366, 367 and 368 (paragraphs 1 and 2) of the Penal Code are
relevant.*®

Legislation Law No. 1/27 of 29 December 2017 concerning the revision of the Penal
Code.*

Quote/details Article 366.

Whoever counterfeits, falsifies or alters the licenses, certificates, booklets,
cards, newsletters, receipts, passports, mission orders, roadmaps, border
passes or other documents issued by public authorities in order to establish a
right, identity or quality, or to grant an authorization, shall be punished with
imprisonment of six months to three years and a fine of fifty thousand to a
hundred thousand Burundian francs.

® Laws used against transgender and gender diverse people
L1

Article 367.
The penalties stipulated in the preceding article are applied to:

(1) Whoever knowingly makes use of such falsified, forged or altered
documents;

(2) Whoever makes use of a document described in the previous article,
knowing that the information contained therein has become incomplete or
inaccurate.

Article 368.

Whoever is improperly issuing a document designated in Article 366 either by
making false statements or by taking a false name or false status or by
providing false information or certificates shall be punished with
imprisonment of three months to three years and a fine of 50,000 to 100,000
francs, without prejudice to special provisions in this regard.

The same penalties are applied to those who made use of such a document,
obtained under the above-mentioned conditions, or made under a name other
than his own.

Article 378.

Is punished by imprisonment of two months to two years and a fine of 10,000
to 30,000 Burundian francs or one of these penalties, whoever, being required
by the authority to declare his/her identity, claims as his/hers an identity that

belongs to another, or is a purely imaginary identity.

Article 379.

Is punishable by a prison term of six months to three years and a fine of thirty
thousand to fifty thousand francs or only one of these penalties, any person
who, either by presenting himself/herself as the owner of any documents or
objects relating to a specific person, issued or certified by a national or foreign
authority or by any other manoeuvre deceived authority over his/her identity.

Article 380.

43 Source: Mouvement pour les libertés individuelles (MOLI), 2019.
44 https://www.droit-afrique.com/uploads/Burundi-Code-2017-penal.pdf
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Is punishable by the same penalties as the preceding article, any person who in
order to deceive the authorities about his/her identity, presented documents
or objects of this kind not related to the person who uses them.

Article 587.

Anyone who has exhibited, sold or distributed songs, pamphlets or other
written, printed or not, figures, pictures, emblems or other objects contrary to
morality, is sentenced to a fine of 50,000 to 100,000 Burundian francs.

Is subject to the same penalties anyone who, for trade or distribution
purposes, has detained, imported or caused to be imported, transported or
caused to be transported, delivered to a transport or distribution agent,
announced by any means of advertising songs, pamphlets, writings, drawings,
pictures, emblems or objects contrary to morality.

In the cases provided in the preceding paragraphs, the author of the writing, or
the figure of the picture, the person who printed or reproduced them,
manufacturers of the emblem or object shall be punished by fine of fifty
thousand to a hundred thousand Burundian francs.

Whoever sang, read, recited, heard or uttered obscenities in meetings or public
places in front of several people and in the hearing of these people, is
punishable by a fine of ten thousand to twenty thousand Burundian francs.

Article 588.

Anyone who has publicly insulted morals by actions that offend public
decency is punishable by a fine of fifty thousand to one hundred thousand
francs.

Article 590.

Anyone who engages in sexual relations with a person of the same sex shall be
punishable by a prison sentence not less than three months and not exceeding
two years and by a fine not less than fifty thousand and not exceeding a
hundred thousand Burundian francs or by any of these punishments.

[DE FACTO CRIMINALISATION]

@ Situation Burundian law does not directly criminalise transgender and gender
diverse people. However, in practice transgender and gender diverse

people are indirectly criminalised (de facto criminalisation).* The
criminalisation of adult consensual same-sex sex and conduct, public
morality provisions, and impersonation and forgery laws that are aimed
at preventing fraud, theft, embezzlement and other acts of deceit that
may cause harm are used to subject transgender and gender diverse
people to harassment, extorsion, arbitrary search, arrest and detention.*

There have also been cases where transgender and gender diverse
people who are facing violence or at risk of facing violence have been
arbitrarily arrested and detained by the police on the basis that the
police are attempting to protect the safety of the transgender and
gender diverse person(s).*”

@ Examples 2009

In June 2009, Alex, a transgender person was arrested in Bujumbura on
the grounds of homosexuality by a judicial police officer. Alex was then
released on the same day after posting bail of approximately 200 USD to
the officer. In custody, Alex had been placed in a jail cell where the other
prisoners had verbally and physically assaulted him.*®

2011

In April 2011, two individuals in the Kamenge district of Bujumbura with
diverse gender expressions were targeted by a police officer. They

45 Burundian police practices consistently sanction transgender and gender diverse people using legal provisions that are not on the face

of them directly discriminatory towards transgender and gender diverse people.

4 Mouvement pour les Libertés Individuelles (MOLI), I love my country, but my country does not love me. Human Rights: The Situation of

Lesbian, Gay, Bisexual, Transgender and Intersex Persons in Burundi (2003-2013), 2014, & The East African Sexual Health and Rights
Initiative, Turi Abande? (Where do we Belong): A landscape analysis of the human rights of sex workers and LGBT communities in Burundi, 2016.

47 MOLI et al., The status of lesbian, gay, bisexual, and transgender rights in Burundi: A Shadow Report, 2014.

48 MOLI, I love my country, but my country does not love me. Human Rights, p. 12.
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reported that the officer harassed them and threatened to arrest them
unless they paid him money.*’

In August 2011, a transgender woman in Bujubura went to report the
theft of her wallet. At the police station she was accused of having a
stolen driving licence. She was detained and abused by the police who
assaulted her and cut her hair. When a friend came to help her, police
told him they were sure the transgender woman “is homosexual because
of his haircut”. Police detained the transgender woman for three days,
during this time she did not receive any medical care for her injuries.*®

2012

In May 2012, a transgender woman was the victim of verbal and physical
attacks by a crowd in Bujumbura’s central market. She was then detained
at the police station under the alleged reason of protecting her safety.’*

2013

Ina 2013 article, it was reported that a transgender woman in
Bujumbura working in a hair salon was in a relationship with her
employer’s husband. When her employer found this out, she reported
the transgender woman to the police. A squad of police officers then
found the transgender woman and threatened to kill her.>

2016

Ina 2016 report by UHAI, the East African Sexual Health & Rights
Initiative, it was recounted by Lola, a transgender sex worker in
Bujumbura, that when arrested and detained, transgender sex workers
are abused and often have to pay money to be released.’®

Additionally, the report notes that failure to produce “identity
documents or the production of documents that may not reflect
somebody'’s identity and gender expression may lead to arrest and
detention in a police station.”**

Maya, a transgender woman from Bujumbura recounted being stopped
by police officers while driving and requested to show her identification.
She was then made to get out of her car and arrested. Police interrogated
her on her gender, and she was asked if her identification really belonged
to her. A police officer also attempted to touch her genitals to verify her
gender. Maya was released after being held for two hours after someone
she knew intervened and urged the police to forgive Maya and let her
g0.5

AFRICA
4 Ibid.
50 Ibid.

51 MOLI et al., The status of lesbian, gay, bisexual, and transgender rights in Burundi, p. 18.

52 Katy Migiro, “Everyone who has found out that | am gay has tried to kill me", Thomson Reuters Foundation, 17 May 2013,
http://news.trust.org//item/20130517091819-k7m9x/. Note: the article misgenders the transgender woman.

53 East African Sexual Health and Rights Initiative, Turi Abande? (Where do we Belong): A landscape analysis of the human rights of sex workers

and LGBT communities in Burundi, 2016, p. 43.
54 Ibid., p. 27.
5 |Ibid.

26

The International Lesbian, Gay, Bisexual, Trans and Intersex Association



Trans Legal Mapping Report | September 2020 AFRICA

Cameroon

Name change Not possible.*

Gender marker change  Not possible.

Laws used against transgender and gender diverse people

Legislation Penal Code of Cameroon (Law No. 2016/007 of 12 July 2016).”

Quote/details

Section 294, Immoral Earnings.

(1) Whoever procures, aids or facilitates another persons’ prostitution, or
shares in the proceeds of another’s prostitution, whether habitual or
otherwise, or who is subsidised by any person engaging in prostitution shall be
punished with imprisonment for 6 months to 5 years and with fine from CFAF
20,000 TO CFAF 1,000,000.

(2) Whoever lives with a person engaging in prostitution shall be presumed to
be subsidised by her, unless he shows that his own resources are sufficient to
enable him to support himself.

Section 343, Immoral Earnings.

(1) Whoever, of either sex, engages habitually for gain, in sexual intercourse
with another shall be punished with imprisonment for from é months to 5
years and with fine of from CFAF 20,000 to CAF 500,000.

(2) Whoever, in view of prostitution of or debauchment, proceeds with public
gestures, words and writing or by any other means to the soliciting of persons
of either sex shall be punished in like manner.

Section 347-1, Homosexuality.

Whoever has sexual relations with a person of the same sex shall be punished
with imprisonment from 6 months to 5 years and fine of from CFAF 20,000 to
CFAF 200,000.

[DE FACTO CRIMINALISATION]

@ Situation Cameroonian law does not directly criminalise transgender and gender
diverse people. However, in practice transgender and gender diverse
people are indirectly criminalised (de facto criminalisation).’® The
criminalisation of adult consensual same-sex sex and sex work are used
to subject transgender and gender diverse people to extortion,*”
harassment,®° and arbitrary search, arrest and detention.®*

@ Examples 2011

In 2011, Naomi and Delores, two well-known transgender women from
Yaoundé who have repeatedly been victims of public attacks and
assaults, were both convicted for homosexuality and sentenced to the
maximum penalty, five years in prison and 200,000 francs. In Delores’
case, the judge concluded that she was homosexual because she drinks
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Name change does not appear to be possible on the grounds of being transgender. Source: Steeves Winner, researcher.
https://www.wipo.int/edocs/lexdocs/laws/en/cm/cm014en.pdf

Cameroonian police and gendarmes’ practices consistently sanction transgender and gender diverse people using legal provisions that
are not on the face of them directly discriminatory towards transgender and gender diverse people.

LGBTI rights organizations such as the Cameroonian Foundation for AIDS (CAMFAIDS), Humanity First Cameroon, Alternatives
Cameroon, National Observatory of the Rights of LGBTI Persons and Their Defenders, and others reported several arrests of LGBTI
persons, 2017. https://www.state.gov/wp-content/uploads/2019/03/Cameroon-2018.pdf; Alternatives-Cameroun, The Violations of
the Rights of Lesbian, Gay, Bisexual, and Transgender (LGBT) Individuals in Cameroon, 2017,
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/CMR/INT_CCPR_CSS_CMR_29079_E.pdf.

Erin Royal Brokovitch, “LGBTI activists challenge Cameroon police harassment”, Erasing 76 Crimes, 14 April 2016.
https://76crimes.com/2016/04/14/gbti-activists-challenge-cameroon-police-harassment/.

Finnish Immigration Service, Status of LGBTI People in Cameroon, Gambia, Ghana and Uganda, 2015, p. 38.

https://migri.fi/documents/5202425/5914056/64429_Status_of_LGBTI_people_in_Cameroon_Gambia_Ghana_and_Uganda_3.12.2015
.pdf/678747c6-1b6f-477a-be13-984a62908e47.
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Bailey’s liqueur, which he described as a woman’s drink.®? Both verdicts
were annulled in January 2013.9°

2014

In 2014, a police officer seeking sex with a sex worker approached
Nicoline, a transgender sex worker. On finding out she was transgender,
he assaulted, arrested and charged her with homosexuality.**

Seven transgender people (including Naomi and Delores), were arrested
and charged with homosexual relations and prostitution.®® Neighbours
had reported them to the police because they suspected them of
homosexuality.®

After being detained for several days they were then released due to
insufficient evidence. The transgender individuals were warned that they
would be under close observation and re-arrested and put on trial if they

engaged in “any deviant behaviour”.’

2017

In 2017, two individuals in the Mendong neighborhood in Yaoundé were
arrested by the local unit of the military because they appeared to be
transgender.®®

A 16-year old transgender girl was arrested and detained for being
transgender.®’

2018

In July 2018, a group of men attacked a transgender woman, Dolores, in
Yaoundé. After all being arrested, the group of men were released but
Dolores was detained at the police station and denied medical treatment.
Police cut her hair and demanded she stop dressing as a woman. Dolores
was released after a friend posted bail.”°
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