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Bisexual:

Cisgender:

Gay:

Gender:

Gender identity:

Gender non-conforming:

Homophobia:

Homosexual:

Intersex:

Glossary

Sexual orientation of a person who is sexually and

romantically attracted to both women and men.

Adjective used to describe the gender identity of people
whose birth sex (the sex they were declared to have upon
birth) conforms to their lived and/or perceived gender (the
gender they are most comfortable with expressing or would

express, given a choice).

Synonym in many parts of the world for homosexual; used
here to refer to the sexual orientation of a man whose primary

sexual and romantic attraction is towards other men.

Social and cultural codes (as opposed to sex assigned at
birth) used to distinguish between what a society considers

“masculine” and “feminine” conduct.

Person’s internal, deeply felt sense of being female or male,
both, or something other than female or male. It does not

necessarily correspond to the sex assigned at birth.

Behaving or appearing in ways that do not fully conform to

social expectations based on one’s assigned sex.

Fear of, contempt of, or discrimination against homosexuals

or homosexuality.

Sexual orientation of a person whose primary sexual and

romantic attractions are toward people of the same sex.

A person born with reproductive or sexual anatomy that does

not seem to fit the typical definitions of “female” or “male.”

“ALL FIVE FINGERS ARE NOT THE SAME” ]



LGBT:

LGBTI:

Lesbian:

Men Who Have Sex
With Men (MSM):

Sexual and Gender
Minorities:

Sexual Orientation:

Sex Reassignment
Surgery (SRS):

Sex Work:

Lesbian, gay, bisexual, and transgender; an inclusive term
for groups and identities sometimes associated together as

“sexual and gender minorities.”

Lesbian, gay, bisexual, transgender, and intersex.

Sexual orientation of a woman whose primary sexual and

romantic attraction is toward other women.

Men who have sexual relations with persons of the same
sex, but may or may not identify themselves as gay or
bisexual. MSM may or may not also have sexual

relationships with women.

Inclusive term that includes all persons with non-conforming
sexualities and gender identities, including lesbians, gay
men, bisexuals, transgender people, gender non-conforming
people, men who have sex with men, and women who have

sex with women.

The way a person’s sexual and romantic desires are
directed. The term describes whether a person is attracted
primarily to people of the same sex, the opposite sex, both,

or neither.

Surgical procedures that change a person’s body to

better reflect that person’s gender identity. These surgeries
are medically necessary for some people; however, not

all people want, need, or can have surgery as part of

their transition.

The commercial exchange of sexual services between

consenting adults.
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Transgender
(also “trans”):

Transphobia:

Gender identity of people whose assigned gender (which
they were declared to have upon birth) does not conform to
their lived gender (the gender that they are most
comfortable with expressing or would express given a
choice). A transgender person usually adopts, or would
prefer to adopt, a gender expression in consonance with
their preferred gender, but may or may not desire to
permanently alter their bodily characteristics to conform to

their preferred gender.

Fear of, contempt of, or discrimination against transgender

persons, usually based on negative stereotypes.

Note on Sri Lankan Language

Sri Lanka has three official languages: Sinhala, Tamil, and English. The following

Sinhala words and phrases appear in this report:

Grama Sevaka:

Keri Vasr:

Para Vasir:

Ponnaya:

Ponna Wesige Putha:

Kariya:

Or grama niladhari, literally “village officer.” The public
officerin charge of administrative duties in a divisional area,
including issuing character certificates and certifying

national identity card applications.

Literally means “fucking whore” and is used as an insult.
Literally means “cheap whore” and is used as an insult.
Akin to “faggot.” Derogatory term used to describe
transgender people, or men who are perceived as

“effeminate” or “weak.”

Literally means “faggot son of a whore” and is used as

an insult.

Literally means “sperm” or “sperm-dog” and is used as
an insult.
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Summary

All five fingers are not the same.... People should be respected for who

they are.

—Thehan, 43-year-old gay man, Colombo, November 2015

In Sri Lanka, there are two frames: man and woman. Society thinks that if
you’re born as a man, you are lucky. If you’re giving up your manhood, you
are sinners.

—Bhoomi, 25-year-old transgender woman, Colombo, October 2015

Their words are more piercing than needles.

—Krishan, 4o0-year-old transgender man, Colombo, October 2015, describing staff at public
hospitals and clinics

In Sri Lanka, ideas about the way men and women should look and act are deeply
entrenched. Those who challenge gender norms—including many leshian, gay, bisexual,
transgender, and intersex (LGBTI) people—may face a range of abuses from state officials
and private individuals that compromise the quality and safety of their daily lives, and

their ability to access services that are central to their realizing basic human rights.

This report, based on interviews that Human Rights Watch conducted in four Sri Lankan
cities between October 2015 and January 2016 with 61 LGBTI people, focuses primarily on
abuses experienced by transgender people—including arbitrary detention, mistreatment,
and discrimination accessing health care, employment, and housing. The report also
includes examples of discrimination and abuse experienced by individuals based on
actual or perceived sexual orientation, many of which are related to a lack of acceptance of

gender non-conformity.

It discusses such abuses within a broader legal landscape that fails to recognize the
gender identity of transgender people without abusive requirements; makes same-sex
relations between consenting adults a criminal offense; and enables a range of abuses
against LGBTI people.
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Finally, the report outlines reform measures that the government of President Maithripala
Sirisena should take—alongside implementing transitional justice mechanisms and
security sector reform and adopting a new constitution—to protect the human rights of

LGBTI people so they can live free of violence and discrimination.

Legal Gender Recognition
Sri Lankan law provides no clear path to changing legal gender—although a gender

recognition procedure is currently under consideration.

Transgender people in Sri Lanka are rarely able to obtain a national identity card and other
official documents that reflect their preferred name and gender, exposing them to constant
and humiliating scrutiny about their gender identity—including from police at checkpoints,

staff at public hospitals, employers, airport staff, and bank tellers.

Transgender people who wish to change the gender designation on their official identity
documents face a bewildering array of bureaucratic obstacles. Government officials handle
such applications in an ad-hoc manner, even summarily rejecting applications to change
gender on official documents, according to interviewees. In other cases, agencies subject
them to arbitrary, invasive, or onerous procedures—including having to produce evidence
of gender transition and reassignment surgery, procuring letters from parents explaining
how they acted as a child, and having to repeat explanations for different officials of their

experience of transitioning.

Frustrated by the situation, some transgender Sri Lankans have filed complaints with the
National Human Rights Commission of Sri Lanka, which in response proposed a “gender
recognition certificate” that would allow individuals to change the gender indicated on their
official documents, including birth certificates, national identity cards, and passports. In
June 2016, the Ministry of Health mailed a circular to various health services and education
institutions setting out guidance on issuing the gender recognition certificate to transgender
people. As of July 2016, the National Human Rights Commission was awaiting a response to

the proposed certificate from the Registrar General’s Department.:

1Human Rights Watch email correspondence with Menaka Herath, National Human Rights Commission, July 7, 2016.
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The proposed certificate is an important step. However, some of the certificate’s
requirements—including evidence of medical treatment and certification from a
psychiatrist—fall short of international best practice that recommend that medical, surgical,

or mental health treatment or diagnosis should not be necessary for legal gender change.

Unprotected in Law

No laws specifically criminalize transgender or intersex people in Sri Lanka. But no laws
ensure that their rights are protected, and police have used several criminal offenses and
regulations to target LGBTI people, particularly transgender women and MSM involved in
sex work. These include a law against “cheat[ing] by personation,” and the vaguely worded
Vagrants’ Ordinance that prohibits soliciting or committing acts of “gross indecency,” or

being “incorrigible rogues” procuring “illicit or unnatural intercourse.”

Sections 365 and 365A of the Sri Lankan Penal Code prohibit “carnal knowledge against
the order of nature” and “gross indecency,” commonly understood in Sri Lanka to
criminalize same-sex relations between consenting adults, including in private spaces.
These laws, together with abovementioned criminal offenses and regulations, enable a

range of abuses against LGBTI people by state officials and the general public.

Some trans women and MSM said that repeated harassment by police, including instances
of arbitrary detention and mistreatment documented by Human Rights Watch, had eroded
their trust in Sri Lankan authorities, and made it unlikely that they would report a crime.
“They won’t protect someone like me,” said Fathima, a 25-year-old transgender woman in

Colombo who does sex work and did not involve police after thugs beat herin 2012.

Discrimination against Gender Non-Conformity

The abuses experienced by transgender people are part of a broader picture of
discrimination faced by gender non-conforming people in Sri Lanka. LGBTI people in
general may face stigma and discrimination in housing, employment, and health care, in
both the public and private sectors. “Their words are more piercing than needles,” one
transgender man said of staff at public hospitals and clinics who asked unnecessary

personal questions.2

2 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.
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This in turn can have serious social and health implications, including inhibiting access to
HIV prevention and treatment: Sri Lankan health agencies have identified transgender

people and MSM as key populations in addressing the HIV epidemic.3

Social standing plays a significant role in the discrimination that LGBTI people face: those
who are poor, who engage in sex work, or who obviously do not adhere to rigid gender

norms are most vulnerable to abuse, including physical assault or arrest.

*x*

Sri Lanka has been in the midst of constitutional reform since a new government took
office following the electoral defeat of Mahinda Rajapaksa in 2015. This presents an
opportunity to expressly incorporate gender identity and sexual orientation into the
constitution’s equal protection clause, and other fundamental rights protected under
international law that are currently absent from constitutional text, including the rights to

life, health, and privacy.

Sri Lanka’s parliament should urgently repeal criminal law provisions that criminalize
same-sex sexual relations. Police need sensitivity training and clear guidance on their duty
to respect the rights of all people regardless of their gender expression, gender identity, or
sexual orientation, and they should be held accountable when they fail to uphold these
rights. Doctors, nurses, other medical practitioners, and support staff in the health system
need better training, guidelines, and accountability systems to uphold the right to the
highest attainable standard of health for LGBTI people in Sri Lanka.

Itis the government’s responsibility to ensure the safety of all people within its borders,
including by more effectively addressing the violence and insecurity that lesbian, gay,
bisexual, transgender, and intersex people face. Authorities need to send an unambiguous

message to law enforcement officials as well as ordinary citizens that all Sri Lankans,

3 National STD/AIDS Control Programme, “National Response to HIV/AIDS and Sexually Transmitted Infections in Sri Lanka:
Mid Term Review 2013-2017 National Strategic Plan,” January/February 2015,
http://www.aidscontrol.gov.lk/web/images/web_uploads/Guidelines_Reports_Publications/2015%20Mid%20Term%20Rev
iew%20Report%200f%20the%20Sri%20lLankan%2oNational%20Strategic%20Plan%20for%202013-2017.pdf (noting

the “gradual development of prevention services for key populations” and that “[pJrogrammes addressing sex workers, men
who have sex with men and transgendered people, and drug users are now in place.”) (accessed July 20, 2016).
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regardless of their gender identity or sexual orientation, deserve the same respect,

protection, and realization of their rights.
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Key Recommendations

To the Parliament of Sri Lanka
e Pass comprehensive anti-discrimination legislation that prohibits
discrimination, including on grounds of gender identity and sexual
orientation, and includes effective measures to identify, prevent, and

respond to such discrimination.

e Repeal sections 365 and 365A of the Sri Lankan Penal Code, which
criminalize same-sex relations between consenting adults, and the
Vagrants’ Ordinance, which may be used to criminalize transgender people

and sex workers.

To the Steering Committee of the Constitutional Assembly
e Explicitly include gender identity and sexual orientation alongside race,
religion, language, caste, sex, political opinion, place of birth, and other
such grounds as protected characteristics in the non-discrimination

provisions of the new constitution.

To the Ministry of Law and Order
o Take all appropriate measures to ensure that all police officers respect the
rights to non-discrimination, equality, and privacy, and do not discriminate
in the exercise of their functions, including on grounds of gender

expression and identity and sexual orientation.

To the Police
o Take all appropriate measures to ensure that all police officers respect the
rights to non-discrimination, equality, and privacy, and do not discriminate
in the exercise of their functions, including on grounds of gender

expression and identity and sexual orientation.

e Stop arbitrarily detaining people based on their gender expression, gender

identity, sexual orientation, or sex worker status, including by prohibiting

“ALL FIVE FINGERS ARE NOT THE SAME” 6



police officers from arresting transgender people for “cheating by

personation” under section 399 of the Penal Code.

To the Ministry of Health

Introduce and implement a gender recognition procedure to allow people to
change their legal gender on all documents through a process of self-

declaration that is free of medical procedures or coercion.

Ensure that training for all doctors, nurses, and other health workers
includes a component on non-discrimination and health issues affecting
LGBTI people.

To the Registrar General’s Department

Collaborate with the Ministry of Health and other government agencies to
introduce and implement a gender recognition procedure to allow people to
change their legal gender on their birth certificate through a process of self-

declaration that is free of medical procedures or coercion.

Issue a new birth certificate to people who request to change their legal
name and/or gender marker to enable them to avoid constant and
humiliating scrutiny about their gender identity triggered by an amended,
not reissued, certificate.

To the Department of Registration of Persons, Department of Immigration
and Emigration

Collaborate with the Ministry of Health and other government agencies to
introduce and implement a gender recognition procedure to allow people to
change their legal gender on their national identity card and passport
through a process of self-declaration that is free of medical procedures

or coercion.
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Methodology

This report is based on research conducted in Sri Lanka in October and November 2015,
and in January 2016. Human Rights Watch researchers interviewed 61 LGBTI people, of
whom 19 were transgender people of diverse sexual orientations. They included
individuals from Sri Lanka’s various ethnic groups: 46 were ethnic Sinhalese, 11 were

ethnic Tamil, and 4 others were Muslim, Burgher, Sinhalese/Tamil, and Sinhalese/Indian.

Human Rights Watch also spoke with 17 government officials, human rights activists,
lawyers, medical professionals, and social services practitioners, and with other
marginalized people, including sex workers and drug users, to understand the context and

obstacles facing transgender people and MSM.

Research was conducted with the support of Sri Lankan activists and nongovernmental
organizations that work with LGBTI people, including EQUAL GROUND, Heart2Heart, and the
Family Planning Association. Additional information was gathered from published sources,

including laws, United Nations documents, academic research, and media accounts.

Interviews took place in four cities across Sri Lanka: Colombo, the capital; Ambalangoda in
the Sinhalese-dominant south; Polonnaruwa in central Sri Lanka; and Jaffna in the
predominantly Tamil-dominant north. These were chosen based on geographical diversity
and access to networks of LGBTI people or groups conducting HIV work with key
populations who were able to help reach out to interviewees. Most interviews were one-on-
one orin groups of two or three people, according to the participant’s preference. In
addition, three focus groups of 5 to 12 people were conducted. Interviews took place in
English with the help of a Sinhala or Tamil interpreter as needed. An open-ended

questionnaire guided interviews, but did not strictly limit subjects discussed.

Interviews were conducted in safe locations as suggested by local activists and agreed to
by participants. Some follow-up interviews were conducted by phone, email, and Skype
between February and April 2016. Human Rights Watch informed all interviewees of the
purpose of the interview, how the information would be used, and received verbal consent
before interviewing. No remuneration or inducements were provided. In some cases, funds

were provided to cover travel expenses. All names have been changed for security reasons,

“ALL FIVE FINGERS ARE NOT THE SAME” 8



as indicated in the relevant citations, unless an interviewee requested otherwise. In some

cases, additional identifying information has been withheld to protect privacy and safety.
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I. Gender Identity and Sexual Orientation in Sri Lanka

There is no one experience of being lesbian, gay, bisexual, transgender, or intersex in Sri
Lanka. Ethnic, educational, religious, regional, and linguistic background can influence
how individuals experience daily life, with those further down the economic and social

ladder more likely to be targets of mistreatment and discrimination.

However, as discussed below, common social attitudes and systemic barriers underpin
violence and discrimination against transgender people, as well as others who do not
conform to social expectations of gender and sexuality, including lesbians, gays,

bisexuals, and intersex people.

Attitudes toward Gender Non-Conformity and Homosexuality

For many Sri Lankans, attitudes toward gender non-conformity and homosexuality are
shaped by social and cultural beliefs about how women and men should look and act,
according to which a “normal” sexual relationship is between a woman and man and

homosexuality is an illness and “foreign” import counter to national culture.s

“l am totally against lesbian, gay, bisexual and transsexual rights. This is not the need of
the human being,” said lawmaker Nalinda Jayatissa said in a media interview in December
2015, echoing widely held views. “Same sex marriage is unnatural. It is against the

evolution of the human being.”s

People who violate gender norms—not just trans people but lesbian and bisexual women

who look “masculine,” and gay and bisexual men deemed to be “effeminate”—may be

4Sri Lankan ideas and norms about gender and sexuality are very deeply intertwined. For instance, Andrea Nichols, a
criminologist at Washington University in St. Louis, conducted a study with Sri Lankan transgender female sex workers, and
found that “same-sex sexuality is gendered in such a way that only feminine-identified gay men are culturally labeled as
homosexual.” Nichols’s work shows “how the components of gender and sexual orientation intersect to produce unique
victimization directed toward transgender sex workers in the context of police abuses.” See Andrea J. Nichols, “The
Intersectional Nature of Transgender Victimization: Police Abuses Against Transgender Sex Workers,” in 7he Handbook of
LGBT Communities, Crime, and Justice, eds. Dana Peterson and Vanessa R. Panfil (New York: Springer Publishing, 2014);
Andrea J. Nichols, “Dance Ponnaya, Dance! Police Abuses Against Transgender Sex Workers in Sri Lanka,” Feminist
Criminology, vol. 5 (2010), pp. 195-222.

5 “Extreme no to Extremism,” Daily News, December 5, 2015, http://www.dailynews.lk/?q=2015/12/10/features/extreme-no-
extremism (accessed April 5, 2016).
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singled out for abuse and discrimination.¢ Transgender and intersex people are often not
considered to be “real” men or women. Some said the manner in which they were treated,
positively or negatively, depended on whether they looked “convincing” as men or women.
However, managing appearance to look more masculine or feminine does not necessarily

protect from abuse.

Janitha, a 41-year-old intersex person in Colombo, was assigned male at birth and raised

by her parents as a boy, but self-identifies as female. She said that when she approached
police over a land dispute in September 2015, an officer insulted her based on her gender
non-conformity. Janitha was dismayed that “even after | dressed as a respectable man, he

called me all these things.”?

Some gay men reported being targeted by the police because of their “feminine”
appearance. Geeth said that police have arrested him several times on sex work charges
despite the lack of any evidence because he looks “gay” according to Sri Lankan
stereotypes.8 Abeeth, an 18-year-old gay man in Ambalangoda, said that officers forcibly
solicited him for sex on one occasion, and arrested and raped him on another, targeting

him because he had long hair and was wearing tight pants.?

Gender policing often begins at school. Dushan, a 33-year-old transgender man, said that
teachers at his girls’ school were so irked by his short hair, they insisted that he wear a
bow or a flower in his hair.>> Maneesha, a 26-year-old lesbian, said there were frequent
lesbian “witch-hunts” at her national school in Colombo, and that after two players on her
sports team had a relationship, her coach instructed all players to grow their hair to

supposedly lessen the risk of lesbianism.

6 In certain South Asian countries, particularly India, Bangladesh, and Pakistan, the indigenous #jjraidentity is socially and,
increasingly, legally recognized as a third gender. See “India: Enforce Ruling Protecting Transgender People,” Human Rights
Watch news release, February 5, 2015, https://www.hrw.org/news/2015/02/05/india-enforce-ruling-protecting-transgender-
people. By contrast, Sri Lanka does not appear to have a prevalent third gender identity, and transgender people who spoke
with Human Rights Watch identified as either male or female.

7 Human Rights Watch interview with Janitha (pseudonym), Colombo, November 13, 2015.

8 Human Rights Watch interview with Geeth (pseudonym), Colombo, November 3, 2015.

9 Human Rights Watch interview with Abeeth (pseudonym), Ambalangoda, November 11, 2015.
10 Human Rights Watch interview with Dushan (pseudonym), Colombo, October 26, 2015.
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Transgender people are particularly vulnerable to abuse when they begin to adopt a
gender expression that aligns with their preferred gender—a time when they are likely to
behave and appear in ways that do not conform to social expectations based on their
assigned sex. Fathima, a 25-year-old transgender woman in Colombo, said that after she
started growing her hair, her family and people in her village told her she needed to
behave like a man if she wanted to live there.” Eshan, a 37-year-old transgender man in
Colombo, said his manager at work pressured him to resign after he began to transition

from female to male.z2

Other LGBTI people also said they were singled out for not conforming to norms related to
appearance. Maneesha, a 26-year-old lesbian in Colombo, said: “Whenever people see
someone like us, they get uncomfortable.”s She said that people in public places openly
debate whether she and her gender non-conforming lesbian friends are men or women.
Maneesha said that when she had short hair, using public washrooms was a “nightmare”
because other women, mistaking her for a man, would stop her entering or ask her to

leave’s—a scenario echoed by other leshians.:6

Social and cultural prejudice against homosexuality and gender non-conformity is
underpinned by inadequate sexual education in schools, and routinely finds expression in
mainstream and social media, as the UN Development Program and others have
documented.” Dr. Kapila Ranasinghe, a psychiatrist who has worked with transgender
people as well as with gay, lesbian, bisexual and intersex people since 2007, said: “Media
stigmatize horribly through articles and editorials about sexual minority groups,

demonizing these individuals, and misinforming society about medical issues.”:8

1 Human Rights Watch interview with Fathima (pseudonym), Colombo, November 3, 2015.
12 Human Rights Watch interview with Eshan (pseudonym), Colombo, October 26, 2015.

13 Human Rights Watch interview with Maneesha (pseudonym), Colombo, January 23, 2016.
14 bid.

15 |bid.

16 Human Rights Watch interview with Vindya (pseudonym), Colombo, January 23, 2016.

17 A 2013 UN Development Program (UNDP) study on coverage of HIV in Sri Lankan media found that media “perpetuates and
promotes” a number of homophobic and transphobic “grand narratives,” including that: “[Hlomosexuality and transsexuality
are dangerous; they threaten the long-standing Buddhist culture of Sri Lanka; and they represent a ‘pariah’ western culture
that is perverted. Homosexuality is a mask for paedophilia, involves older Caucasian men ‘preying’ on young innocent boys
and is an illness that can be treated with bizarre cures.” See UNDP, Stigma, Discrimination and Key Affected Populations:
Strengthening the Role of Media Advocacy in Sri Lanka through a Critical Analysis of News Media Coverage, 2013,
http://www.snap-undp.org/elibrary/Publications/HIV-2013-stigma-discrimination-and-kaps.pdf (accessed April 9, 2016).

18 Human Rights Watch interview with Dr. Kapila Ranasinghe, Colombo, November 16, 2015.

“ALL FIVE FINGERS ARE NOT THE SAME” 12



For example, one 2011 editorial titled “MSM to lead HIV/AIDS in Sri Lanka by 2015,” used
the high HIV prevalence among men who have sex with men in Sri Lanka to argue against

equal rights for gays and lesbians:

[lt is pathetic to see that most of [the homosexuals and lesbians and their
organisations] are busy fighting for their “rights” and promoting their
sexual preference. First of all it is right to safety and health they should
fight for.»

While there is a school reproductive health curriculum as part of a biology course,
interviewees said that teachers sometimes do not teach it and instead ask students to
“just read it at home.”2° One person said the reproductive health chapter was so focused
on anatomy and written in such scientific language that “even after reading the chapter,
we didn’t know what sex was.”2t Another recalled being taught about sex by a teacher
who was so bashful that she said: “You know what happened to the plant? It also

happens to humans.”z22

19 “MSM to lead HIV/AIDS in Sri Lanka by 2015,” Sunday Observer, November 27, 2011,
http://www.sundayobserver.lk/2011/11/27/feao6.asp (accessed April 5, 2016).

20 Human Rights Watch interview with Nithura (pseudonym), Colombo, November 4, 2015.

21 bid.

22 Human Rights Watch interview with Amitha (pseudonym), Colombo, January 24, 2016. Human Rights Watch located a
publically available textbook chapter entitled “Reproduction in Organisms,” included within the Grade 11 Science curriculum
on the Ministry of Education’s website, http://www.e-
thaksalawa.moe.gov.lk/moodle/pluginfile.php/22458/mod_resource/content/1/chapter%202%20Biology.pdf (accessed
April 9, 2016). In line with Amitha’s statement, reproduction in plants and human beings are included within a single
chapter, of which 13 pages focus on “Reproduction in plants” and 8 pages focus on “Human Reproduction.” Under “Human
Reproduction,” the topics considered are: the male reproductive system; the female reproductive system; fertilization;
development of the fetus; menstrual cycle in women; role of hormones in reproduction; and sexually transmitted diseases.
Of the three exercises at the end of the chapter, the first focuses on potatoes, the second on flowers, and the third on the
female reproductive system.
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PENAL CODE DEFINITION OF OFFENSE MAXIMUM PENALTY

Section 365 “Whoever voluntarily has carnal intercourse against the imprisonment up to 10 years
order of nature with any man, woman, or animal, shall and a fine
be punished...”s

Section 365A “Any person who.. commits, or is a party to the commission imprisonment up to two
of, or procures or attempts to procure the commission by years and a fine

any person of, any act of gross indecency with another
person, shall be guilty of an offence...”2

Section 360A Prohibits “procuring” any person to become “a prostitute,” imprisonment between two
regardless of consent and ten years with the

potential for a fine

Section 399 “A person is said to ‘cheat by personation’ if he cheats by imprisonment up to one
pretending to be some other person, or by knowingly year, or a fine, or both

substituting one person for another, or representing that he
or any other person is a person other than he or such other

person really is.” 25

23 Gri Lanka Penal Code (Amendment) Act, No. 16 of 2006, section 365 (“Whoever voluntarily has carnal intercourse against
the order of nature with any man, woman, or animal, shall be punished with imprisonment of either description for a term
which may extend to ten years, and shall also be punished with fine and where the offence is committed by a person over
eighteen years of age in respect of any person under sixteen years of age shall be punished with rigorous imprisonment for a
term not less than ten years and not exceeding twenty years and with fine and shall also be ordered to pay compensation of
an amount determined by court to the person in respect of whom the offence was committed for injuries caused to such
person.”)

24 Srj Lanka Penal Code (Amendment) Act, No. 16 of 2006, section 365A (“Any person who, in public or private, commits, or is
a party to the commission of, or procures or attempts to procure the commission by any person of, any act of gross indecency
with another person, shall be guilty of an offence, and shall be punished with imprisonment of either description, for a term
which may extend to two years or with fine or with both and where the offence is committed by a person over eighteen years
of age in respect of any person under sixteen years of age shall be punished with rigorous imprisonment for a term not less
than ten years and not exceeding twenty years and with fine and shall also be ordered to pay compensation of an amount
determined by court to the person in respect of whom the offence was committed for the injuries caused to such person.”).

25 Sri Lanka Penal Code (Amendment) Act, No. 16 of 2006, Section 399 (“A person is said to ‘cheat by personation’ if he
cheats by pretending to be some other person, or by knowingly substituting one person for another, or representing that he
or any other person is a person other than he or such other person really is.”).
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Criminalization of Same-Sex Relations, Gender Non-Conformity

Sri Lanka’s Penal Code, a relic of British rule, dates to 1883.2¢ Section 365 punishes
“carnal intercourse against the order of nature” with imprisonment up to 10 years and a
fine.27Section 365A punishes “any act of gross indecency” with imprisonment up to two

years and a fine.28

These provisions are widely understood to criminalize consensual sex between same-sex
partners.29 Section 365A originally criminalized same-sex relations between men; however,
the provision was amended in 1995 after the law was criticized for being discriminatory on
the basis of sex, so that now it covers same-sex relations between women as well as
men.3° Dr. Yasmin Tambiah, a researcher who has studied the 1995 Penal Code
amendments, found that the Technical Committee constituted to draw up
recommendations “made a number of progressive recommendations, including the
decriminalization of homosexual acts between consenting adults, and therefore a repeal of

365 and 365A, which were usually interpreted as applying to [male] same-sex sexual

26 See Human Rights Watch, 7his Alien Legacy: The Origins of "Sodomy" Laws in British Colonialism, December 2008,
https://www.hrw.org/report/2008/12/17/alien-legacy/origins-sodomy-laws-british-colonialism.

27 Sri Lanka Penal Code (Amendment) Act, No. 16 of 2006, section 365 (“Whoever voluntarily has carnal intercourse against
the order of nature with any man, woman, or animal, shall be punished with imprisonment of either description for a term
which may extend to ten years, and shall also be punished with fine and where the offence is committed by a person over
eighteen years of age in respect of any person under sixteen years of age shall be punished with rigorous imprisonment for a
term not less than ten years and not exceeding twenty years and with fine and shall also be ordered to pay compensation of
an amount determined by court to the person in respect of whom the offence was committed for injuries caused to such
person.”)

28 Gyj Lanka Penal Code (Amendment) Act, No. 16 of 2006, section 365A (“Any person who, in public or private, commits, or
is a party to the commission of, or procures or attempts to procure the commission by any person of, any act of gross
indecency with another person, shall be guilty of an offence, and shall be punished with imprisonment of either description,
for a term which may extend to two years or with fine or with both and where the offence is committed by a person over
eighteen years of age in respect of any person under sixteen years of age shall be punished with rigorous imprisonment for a
term not less than ten years and not exceeding twenty years and with fine and shall also be ordered to pay compensation of
an amount determined by court to the person in respect of whom the offence was committed for the injuries caused to such
person.”).

29 According to International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA), Sri Lanka is one of 75 countries
that criminalize same-sex sexual conduct between consenting adults. See ILGA, “State-Sponsored Homophobia: A World
Survey of Laws: Criminalisation, Protection and Recognition of Same-Sex Love,” 2015,
http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2015.pdf (accessed May 1, 2016).

39 Before 1995, Penal Code section 365A stated in part: “Any male person who, in public or private, commits, or is a party to
the commission of, or procures, or attempts to procure the commission by any male person of, any act of gross indecency
with another male person, shall be guilty of an offence . ..” However, in 1995, the Penal Code (Amendment) Act (No. 22 of
1995) amended section 365A to replace references to “male person” with “person,” making the law gender neutral and
capable of covering same-sex relations between men or women. (Section 365 was also amended to increase the penalty from
10 to 20 years if someone aged over 18 years commits the offense with someone less than 16-years-old.)
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activity.”3*Not only were the decriminalization recommendations disregarded, the scope of

the law was expanded to include lesbians by making the language gender-neutral.

Although no laws specifically criminalize transgender or intersex people, the offense of
“cheat[ing] by personation” under section 399 of the Penal Code has been used to target
transgender persons for arrest,32based on the assumption that a transgender person
taking measures to assume a gender identity that is different from the sex assigned at

birth has the malicious intent of cheating others.

Although a number of people who told Human Rights Watch about being arrested did not
know the grounds for their arrest, two transgender women from Colombo and Jaffna

respectively reported being arrested under “cheat[ing] by personation.”

Interviewees, both transgender and gay men, also said they were arrested under the
Vagrants’ Ordinance, a vague regulation dating to 1841 that prohibits soliciting or
committing acts of “gross indecency,” or being “incorrigible rogues” procuring “illicit or

unnatural intercourse.”

Various provisions in the Vagrants’ Ordinance and the 1885 Brothels Ordinance also
criminalize sex work among consenting adults,33while section 360A of the Penal Code
prohibits “procuring” any person to become “a prostitute,” regardless of consent.34A
senior police officer affirmed in an interview with Human Rights Watch that police

occasionally conduct raids to arrest women and men engaged in commercial sex work in

31Dr. Tambiah studied a media report from 1998 that illustrates “instances where private citizens threatened to use [the law]
against others, and roped in agents of the law.” Yasmin Tambiah, “Man-made laws and feminine feelings: A 'lesbian’
encounter with the law in Sri Lanka,” Lines, vol. 2(1) (2003), pp. 12-13.

32 Sri Lanka Penal Code (Amendment) Act, No. 16 of 2006, Section 399 (“A person is said to ‘cheat by personation’ if he
cheats by pretending to be some other person, or by knowingly substituting one person for another, or representing that he
or any other person is a person other than he or such other person really is.”).

33 A senior police officer has compiled relevant aspects of the Vagrants’ Ordinance (1841) and the Brothels Ordinance,
(1889), along with case law, into a useful booklet. Ajith Rohana, et al., “Laws Concerning Commercial Sex and HIV AIDS
Prevention,” undated,
http://www.aidscontrol.gov.lk/web/images/web_uploads/Resource_materials/Books/5%20Laws%20Concerning%20Com
mercial%20Sex%20-%20English.pdf (accessed May 24, 2016). Section 3 of the Vagrants’ Ordinance, which allows police to
arrest without a warrant any “idle and disorderly persons,” including “every common prostitute wandering in the public
street or highway, or in any place of public resort, and behaving in a riotous or indecent manner”; section 7 criminalizes
“Soliciting and acts of indecency in public places”; and section 9 prohibits living on the earnings of prostitution. Section 2 of
the Brothels Ordinance prohibits keeping a brothel, or being a tenant in a place used as a brothel.

34 Chapter 19, Penal Code of 1885, last amended 1998, section 360A.
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public places.3sTrans women and other sexual and gender minorities, regardless of

whether they are engaged in sex work, are often caught up in these raids.

The criminalization of consensual sex between same-sex partners and the misuse of penal
laws to harass gender non-conforming individuals leaves LGBTI people vulnerable to
abuses by government officials as well as ordinary people and poses a barrier to LGBTI
people reporting abuses to police (see Section lll). Nithura, a 31-year-old leshian, was
repeatedly harassed and subjected to death threats by her girlfriend’s father in late 2007
but did not go to the police. “If not for the laws, | would’ve said something,” she said. “I’m
a criminal in this country. What’s the point wasting time saying something when the laws

are unequal and unjust? | just don’t want to be illegal.”3¢

35 Human Rights Watch interview with Ajith Rohana, Colombo, October 30, 2015.
36 Human Rights Watch interview with Nithura (pseudonym), Colombo, November 4, 2015.
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ll. Legal Gender Recognition

Lack of Clear and Simple Gender Recognition
Subject to Scrutiny

Under the laws of Sri Lanka, individuals are considered to be the gender (male or female)
registered on their birth certificates. The national identity card (compulsory for all Sri
Lankan citizens 16 and older) and passport are issued based on the birth certificate. Such
documents are needed to access employment, education, housing, international travel,

and public and private services, such as obtaining a driver’s licence or bank account.

Transgender people whose appearance does not match the expectations of others face
curiosity about their gender identity as it is. But when transgender people carry documents
that list a sex or gender that does not match their identity or appearance, their documents

trigger additional scrutiny and pose obstacles navigating everyday life.

Krishan, a 40-year-old transgender man in Colombo, told Human Rights Watch that the first
question in job interviews is about his gender, not his qualifications. He recalled one
interview in Kandy, Sri Lanka’s second largest city after capital Colombo, that was entirely
about his sex change. “We’ve never encountered someone like you,” an interviewer told
him right at the start.37 One look at his documents that identify him as female triggered a
barrage of humiliating questions: “Do you have penis?” “Does it get erect?” “Are you able
to have babies?” Distressed by a string of demeaning interviews, Krishan gave up looking

for full-time work and now works irregular part-time jobs.38

Sathya is a 28-year-old transgender rights activist in Colombo whose work sometimes
takes her abroad. Every time she returns home to Sri Lanka, she told Human Rights Watch,
immigration officials are incredulous when they look at her passport that shows her
assigned birth-sex as male. Time after time, they ask the same question: “Why do you have
someone else’s passport?”3 Sathya said she is examined for an additional 30 minutes

each time, while other travelers inquire about her.

37 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.
38 |bid.
39 Human Rights Watch interview with Sathya, Colombo, October 28, 2015.
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Sashini, a transgender woman, pictured as a child. © 2016 Samantha

Sashini was assigned a male gender at birth but started living as female when she was 15,
before she had heard of transgender people. “l knew who | was,” she said.4 But when
Sashini tried to get a new birth certificate with a female gender designation, the Registrar
General’s Department rejected her application. In March 2015, Sashini formally petitioned
the National Human Rights Commission to urge the government to recognize her as female
by issuing her official documents that reflect her lived gender. Her application was
pending at time of writing.

4% Human Rights Watch interview with Sashini, Colombo, October 29, 2015.
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Sashini, a transgender woman in Colombo, has formally petitioned the National Human Rights
Commissionto urge the government to recognize her as female by issuing her official documents that
reflect her livedgender. © 2016 Samantha

In Sri Lanka, transgender rights activists have so far asked to be recognized in the male or
female gender with which they identify, as opposed to a third gender. But the underlying
principle is the same: Sri Lanka should recognize all citizens according to the gender with
which they identify and issue documents that reflect that gender, without medical

diagnosis or treatment as a precondition.
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Acknowledging a Third Gender

In October 2015, Bhumika Shrestha, a transgender rights activist in Nepal, became the first Nepali
citizen to travel abroad carrying a passport marked “0O” for “other” instead of “F” for “female” or
M for “male.”4t In 2007, Nepal’s Supreme Court recognized a third gender category for people
who identify as neither male nor female. The court made clear that the ability to obtain documents
bearing a third gender marker should be based on “self-feeling,” and not the opinions of medical
professionals or courts.42

In 2013, India’s Supreme Court recognized transgender people constitute a third gender, declaring
that this “is not a social or medical issue but a human rights issue.”43 The court stated that
undertaking medical procedures should not be a requirement for legal recognition of gender
identity.44 In 2015, the Delhi High Court reinforced that, “Everyone has a fundamental right to be
recognized in their gender” and that “gender identity and sexual orientation are fundamental to
the right of self-determination, dignity and freedom.”4s

Similarly, in 2009, the Supreme Court in Pakistan called for a third gender category to be
recognized, and in Bangladesh, the cabinet issued a 2013 decree recognizing Aijras as their own
legal gender.46

Difficult Process
While it is not impossible to change one’s legal gender in Sri Lanka, there is no clear and
simple procedure. Dr. Chithramalee de Silva, director of Mental Health at the Ministry of

Health, was not aware of any existing standard process by which people may change their

41 Kyle Knight (Human Rights Watch), “Nepal's Third Gender Passport Blazes Trails,” commentary, Advocate, October 26,
2015, https://www.hrw.org/hu/node/282644

42 bid. In 2015, Nepal adopted a new constitution that reads at article 18 that “[n]othing shall be deemed to prevent the
making of special provisions by law for the protection, empowerment or advancement of the interests of . . . gender and
sexual minorities.” Furthermore, article 42, titled Right to Social Justice, specifically includes “gender and sexual minorities,”
and article 12 entitles each Nepali to a citizenship certificate “based on lineage and gender

identity,” https://www.ilo.org/dyn/natlex/docs/MONOGRAPH/100061/119815/F-1676948026 /NPL100061%20Eng.pdf.
43 “India: Enforce Ruling Protecting Transgender People,” Human Rights Watch news release, February 5, 2015,
https://www.hrw.org/news/2015/02/05/india-enforce-ruling-protecting-transgender-people.

44 1bid.

45 Shivani Bhat v. State of NCT of Delhi and Ors., Dehli High Court, October s, 2015,
http://lobis.nic.in/ddir/dhc/SID/judgement/05-10-2015/SIDo5102015CRLW21332015.pdf. See Yuvraj Joshi, “Delhi Court
Protects Transgender Teen,” October 8, 2015, https://www.hrw.org/news/2015/10/08/dispatches-delhi-court-protects-
transgender-teen (accessed April 5, 2016).

46 Human Rights Watch, World Report 2016, (New York: Human Rights Watch, 2016), “Rights in Transition: Making Legal
Recognition for Transgender People a Global Priority,” https://www.hrw.org/world-report/2016/rights-in-transition.
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legal gender. Dr. de Silva is collaborating with the National Human Rights Commission to

develop a gender recognition certificate.#

In the absence of a clear and simple procedure, people who want to change their gender
do not know if their application will be successful, or even where to begin. As one intersex
person said of authorities like the Registrar General’s Department charged with changing
documents, “Even the officer doesn’t know what to do.”4® The situation leaves public
officials with unfettered discretion in deciding the requirements and results of
applications. As one transgender man in Colombo said, “They can ask for whatever they
want.”#9“It is in the hands of the officer who gets your file,” an intersex person in Jaffna

said. “If your officer doesn’t want to give it to you, you’re not going to get it.”s°

Krishan, a transgender man, told Human Rights Watch that the Registrar General’s Western Zonal
office rejected his application to change the gender marker on his birth certificate four times. “Just
tell me if you’re @ man or woman,” an irritated officer told him.5! A rejection letter he received from
the Registrar General’s office asked him to “take laboratory reports” and “call upon parents on the
subject and take verbal evidence.”s2 [See Annex | for a copy of the letter]. In other words, Krishan
said, the Registrar General wanted medical documentation and testimony from his parents about
how long he has, as he put it, “been like this.”s3 Getting a letter from his parents was “very
difficult.”s4 Krishan has a fraught relationship with his family, like many transgender people. “My
mother would be happy if I left the country,” he said.ss

Other transgender people identified “very onerous”sé evidentiary requirements for
changing their documents—especially having to produce evidence of gender transition,

including sex reassignment surgery.

47 Human Rights Watch interview with Dr. Chithramalee de Silva, Colombo, January 25, 2016.
48 Human Rights Watch interview with Susan (pseudonym), Jaffna, November 15, 2015.

49 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.

5% Human Rights Watch interview with Susan (pseudonym), Jaffna, November 15, 2015.

51 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.

52 |bid.

53 |bid.

54 |bid.

55 |bid. Krishan did eventually obtain an amended birth certificate; see Annex III.

56 Human Rights Watch interview with Sathya, Colombo, October 28, 2015.
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Kavitha, a 27-year-old transgender woman in Jaffna, told Human Rights Watch she had heard
anecdotally from other transgender people that she needed evidence of a sex change in
order to change her gender on her documents. This would require first getting sex
reassignment surgery and then a letter from the surgeon confirming that she is female. Since

Kavitha cannot financially afford to get the surgery, “I’m suffering for now,” she said.5

Sex reassignment surgery is not accessible to many transgender people in Sri Lanka, and
may not be desirable for others. As transgender activist Sathya explained in a media
interview, “Most people cannot achieve this due to financial insecurities, social fear,

family-related issues and many other reasons.”s8

Some transgender people reported additional evidentiary requirements. Susan, an
intersex person in Colombo who was assigned the male sex at birth, said her district
secretarial office asked her to take out an advertisement in a newspaper saying that she
would now go by her female name. Along with a paper cutting of the advertisement and
letters from doctors indicating that she had undergone sex reassignment surgeries, she
had to produce a letter from the grama seveka (village officer) saying that she was a

resident of her district and not involved in a crime.59

Not only do the requirements for changing documents differ from person to person, the
requirements for the same person can change over time. Janitha, who is intersex, has been
trying to change her sex (assigned male at birth) on her national identity card. At first, she
said, the Department for Registration of Persons asked her to present a psychiatrist’s
certificate, and nothing else. But when she submitted the requested certificate, the
department asked her for more documents, including her passport and birth certificate
that she had lost in a house fire. Janitha said that she felt “disheartened” by the shifting
requirements and has given up trying to change her gender on her national identity card:

“There are too many complications.”ée

57 Human Rights Watch interview with Kavitha (pseudonym), Jaffna, November 15, 2015.

58 “Who am 17” Daily Mirror, February 15, 2016, http://www.dailymirror.lk/105419/Who-am-I- (accessed April 5, 2016).
59 Human Rights Watch interview with Susan (pseudonym), Jaffna, November 15, 2015.

60 Human Rights Watch interview with Janitha (pseudonym), Colombo, November 13, 2015.
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Dr. Kapila Ranasinghe, a psychiatrist in Colombo, provides a letter to transgender people
who seek to change their gender on documents. In spite of the standard form of the letter,

public authorities sometimes accept it, sometimes not, he told Human Rights Watch.é:

Problematic Medical Diagnosis or Treatment Requirements

Requiring medical diagnosis or treatment can make it more difficult for people to obtain
documents that reflect their gender. Currently in Sri Lanka, medical professionals act as
gatekeepers to people trying to change their legal gender. Fathima, a 25-year-old
transgender woman in Colombo, said she has been struggling to change her gender
(assigned male at birth) on her birth certificate, national identity card, and school
certificate. Her psychiatrist told her to undergo hormone therapy for another year before he
would issue her a letter to support her request to change her documents. “There is no one

to help me change my documents quickly,” she said.é2

Susan said that some doctors she dealt with require transgender and intersex women to
dress in women’s clothes and be feminine in their looks: “They insist that we put on nail
polish and make-up before they put us on hormone therapy. If we do all this and they are
satisfied with our looks, then they put us on hormone therapy.”s3But not every woman—
cisgender, transgender, or intersex—wants to wear make-up or nail polish, nor should they

be required to do so to be recognized in their gender.

Krishan, a 40-year-old transgender man in Colombo, told Human Rights Watch that the
Department for Registration of Persons told him he needed evidence of gender transition
in order to change his documents, but his psychiatrist was “scared” to give him
hormones while his documents said he was a female. This left him in a terrible bind: he
was required to begin hormone therapy before he could change his documents, and at
the same time, he needed to change his documents before he could begin hormone
therapy. Eventually, he was able to begin hormone therapy with a private doctor who ran

a ward in a general hospital.ss

61 Human Rights Watch interview with Dr. Kapila Ranasinghe, Colombo, November 16, 2015.
62 Hyman Rights Watch interview with Fathima (pseudonym), Colombo, November 3, 2015.
63 Human Rights Watch interview with Susan (pseudonym), Jaffna, November 15, 2015.

64 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.
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Gender Recognition Certificate
In March 2015, Sashini, a transgender woman whose application to change her legal
gender was rejected by the Registrar General’s Department, brought a complaint to the

National Human Rights Commission of Sri Lanka, followed by two others in January 2016.

Responding to the first complaint, in June 2015, the National Human Rights Commission
proposed a gender recognition certificate that would be accepted by all authorities for
indicating gender on official documents, including the birth certificate, National Identity
Card, and passport. In June 2016, the Ministry of Health mailed a circular to various health
services and education institutions setting out guidance on issuing the gender recognition
certificate to transgender people. As of July 2016, the National Human Rights Commission
was awaiting a response to the proposed certificate from the Registrar General’s

Department.ss[See Annex Il for a timeline of the gender recognition certificate.]

The idea of a standardized gender recognition certificate that allows individuals to change
all their documents is an important step. But the draft provided to Human Rights Watch
falls short of international best practice, which recommends that medical, surgical, or
mental health treatment or diagnosis should not be required for legal gender change.

The World Professional Association for Transgender Health (WPATH)—an international 700-
member strong multidisciplinary professional association aimed at promoting evidence-
based care, education, research, advocacy, public policy, and respect in transgender

health—has issued a statement on identity recognition that:

[u]rges governments to eliminate unnecessary barriers, and to institute
simple and accessible administrative procedures for transgender people to
obtain legal recognition of gender, consonant with each individual’s identity,

when gender markers on identity documents are considered necessary.sé

65 Human Rights Watch email correspondence with Menaka Herath, National Human Rights Commission, July 7, 2016.

66 World Professional Association for Transgender Health, “2015 WPATH Statement on Identity Recognition,” January 19,
2015,
https://amo_hub_content.s3.amazonaws.com/Association140/files/WPATH%20Statement%200n%20Legal%20Recognitio
n%200f%20Gender%2oldentity%201-19-15.pdf (accessed April 5, 2016).
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The statement makes clear that “[n]o particular medical, surgical, or mental health

treatment or diagnosis” should be required for legal gender change.¢?

Contrary to WPATH’s guidance, Sri Lanka’s draft certificate requires a psychiatrist to certify
that a transgender person has been referred to “hormone therapy” and “necessary surgical
treatments” and that “the person underwent the gender transformation process.”¢8The
psychiatrist must also certify that the person has completed “the social gender role
transition as required,”¢9 contradicting international best practice because it requires a
psychiatric diagnosis, which poses a barrier to transgender people obtaining legal

documents that reflect their identity.

As WPATH states: “These legal barriers are harmful to trans people’s health because they
make social transition more difficult, put congruent identity documents out of the reach of

many, and even contribute to trans people’s vulnerability to discrimination and violence.”7°

Transgender people who did manage to successfully change their birth certificates told
Human Rights Watch that the Registrar General’s Department did not issue them a new
certificate. Instead, it amended their birth certificates in such a way that made it obvious
that the original gender designation had been changed. As Krishan, a transgender man,
explained, “They cut the word ‘male’ and put ‘female.’”7*[See Annex Ill for original and
translated versions of Krishan’s amended birth certificate.] Susan, an intersex person who
had the gender on her birth certificate changed from male to female, stated: “Where it
stated male, they put a square mark. On the back under ‘alterations,’ they state the law

and that I’'ve changed my name and gender.”72

Reflecting people’s lived gender in their birth certificates, which can then form the basis
for changing their National Identity Card and passport, is an important step. But when the
birth certificate is merely amended and not reissued, those who look at it—such as a

prospective employer—can tell that a person has changed their legal gender since birth.

67 Ibid.
68 “Gender Certificate, Ministry of Health, Sri Lanka,” draft gender recognition certificate on file with Human Rights Watch,
July 2016.

69 |bid.

7° World Professional Association for Transgender Health, “2015 WPATH Statement on Identity Recognition.”
7Y Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.

72 Human Rights Watch interview with Susan (pseudonym), Jaffna, November 15, 2015.
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This in turn may trigger the constant and humiliating scrutiny about gender identity that

many interviewees described.
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I1l. Police Abuses

The night in 2012 that police raped Adithya, a 42-year-old MSM sex worker in Colombo, began with his arrest
as he waited on Colombo’s main thoroughfare, Galle Road, at about 11 p.m. Police took him to
Bambalapitiya police station. “They didn’t scold me or speak to me in filth [abusive language],” he said.
“They didn’t tell any other officers about me. They took me behind their barracks. One by one, two of them
had sex with me. Then they let me go.” Adithya said he did not say anything because he feared being put in
jail or taken to court.”s

Other police officers have tried to have anal or oral sex with him, Adithya said. Police officers he encounters
at night are often drunk, and seem to think that sex workers crave sex. “They say we keep coming back to do
sex work because we can’t get enough sex,” he said. “They want us to have their penis because they say we

can’t get enough penis.”74

Adithya reported being beaten by the police on a number of occasions, sometimes when looking for clients,
sometimes when doing nothing illegal. In May 2015, police officers in a jeep stopped to question Adithya
while he was waiting for a bus at about 10 p.m., he said. The police searched his bag and found condoms,
and said: “Here we have the stuff.” When Adithya tried to explain that “having a condom isn’t illegal” and
that he works on HIV prevention with a local organization, including distributing condoms to trans people
and MSM, the police officers became aggressive. “You have a good mouth,” one of the younger officers
said, and then beat Adithya while others watched, while calling him kariya (sperm dog), ponnaya (faggot),
and ponna wesige putha (faggot son of a whore). The two officers warned Adithya to move away from the

bus stop or face arrest.”s

Adithya also reported being arrested and harassed by police while he was not engaged in sex work. One
time, he was walking on Dickmans Road in Colombo at about 7 p.m. when a police jeep slowed down and an
officer asked, “Why are you early today?” When Adithya did not respond, two police officers got out of the
jeep, grabbed him, and pushed him in, he said. Once inside, he begged them not to arrest him. He
explained that he was shopping, and showed them the clothes he had just bought. Adithya told Human
Rights Watch that one officer responded, “You are shopping men,”7¢ meaning they assumed that he was a
sex worker. When the officers found condoms in Adithya’s bag, one said, “We know what you’re doing.”
When they saw money in his wallet, another added: “This must be from your ‘deals.”” The officers took him
to Narahenpita police station, wrote a complaint, and released him after he paid a LKR100 (US$0.67) fine,
he said.”

73 Human Rights Watch interview with Adithya (pseudonym), Colombo, November 3, 2015.
74 bid.
75 |bid.
76 Ibid.
77 |bid.
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Sri Lanka’s police have a long history of committing serious human rights violations with
impunity. They have been implicated in arbitrary arrests, torture and other ill-treatment,
extrajudicial killings, enforced disappearances, and other abuses in both ordinary criminal
cases and political cases.”® During Sri Lanka’s 26-year civil war from 1983 to 2009, Human
Rights Watch and other organizations documented cases of police involvement in killings
and “disappearances” and an unwillingness to seriously investigate complaints filed by

victims’ families.?

Human Rights Watch has documented cases in which police have tortured detainees of
ordinary crimes such as theft, including using severe beatings, electric shock, suspension
from ropes in painful positions, and rubbing chili paste in the genitals and eyes.8 In May
2016, the UN special rapporteur on torture, Juan Mendez, reported after visiting Sri Lanka
that “torture is a common practice carried out in relation to regular criminal investigations

in a large majority of cases by the Criminal Investigation Department (CID) of the police.”#:

Following the publication of a Human Rights Watch report on police torture, “We Live in
Constant Fear”: Lack of Accountability for Police Abuse in Sri Lanka,®? in November 2015,
police claimed to have investigated some cases documented in the report, but there has
been little or no action on most of the cases. And even before the election of the Sirisena
government, the police had expressed intent to improve their practices with regard to

marginalized groups, including transgender people.8s

78 See Human Rights Watch, “Sri Lanka: Free Journalists Unfairly Held,” December 2008,
https://www.hrw.org/news/2008/12/02/sri-lanka-free-journalists-unfairly-held (accessed April 7, 2016); Amnesty
International, “Sri Lanka: Free prominent human rights defenders Ruki Fernando and Father Praveen,” March 2014,
https://www.amnesty.org/en/latest/news/2014/03/sri-lanka-free-prominent-human-rights-defenders-ruki-fernando-and-
father-praveen/(accessed April 7, 2016).

79 Human Rights Watch, ‘We Live in Constant Fear’: Lack of Accountability for Police Abuse in Sri Lanka, October 2015,
https://www.hrw.org/node/282320.

80 Hyman Rights Watch, ‘We Live in Constant Fear’: Lack of Accountability for Police Abuse in Sri Lanka, October 2015,
https://www.hrw.org/node/282320.

81 OHCHR, “Preliminary observations and recommendations of the Special Rapporteur on torture and other cruel, inhuman
and degrading treatment or punishment, Mr. Juan E. Mendez on the Official joint visit to Sri Lanka — 29 April to 7 May 2016,”
May 7, 2016,
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=19943&LangID=E#sthash.39cBf1Gu.dpuf
(accessed July 21, 2016).

82 Human Rights Watch, ‘We Live in Constant Fear’: Lack of Accountability for Police Abuse in Sri Lanka, October 2015,
https://www.hrw.org/node/282320.

83 Human Rights Watch interview with Ajith Rohana, Colombo, October 30, 2015.
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LGBTI people arrested based on their gender expression, gender identity, or sexual
orientation are typically detained without proper cause or evidence, and consequently are
rarely detained for extended periods of time. As a result, they may have less overall
exposure to police officials in detention and may experience less abuse than Sri Lankans

arrested for other crimes.

Nevertheless, nearly two dozen of the LGBTI people whom Human Rights Watch
interviewed said they had suffered sexual, physical, or severe verbal abuse by the Sri
Lankan police—nearly all of those reporting police abuse being transgender people or men
who have sex with men (MSM). More than half of this group said that police had detained
them without cause at least once. Sri Lankan nongovernmental organizations, including
EQUAL GROUND and Women’s Support Group, have also documented cases of police

abuse against LGBTI people and expressed similar concerns.84

Targeting the Vulnerable

Several people told Human Rights Watch that LGBTI people’s experience with police
depends largely on their gender expression and class background. They suggested that
police target for mistreatment people who appear most vulnerable—those who are poor,
involved in low-level criminal activity such as drug dealing and sex work, and unconnected
to elite society—because they are more likely to get away with abuses. Targeting the most

vulnerable may be true more generally corrupt and abusive police.

Some transgender people and MSM who are sex workers told Human Rights Watch that
they felt police targeted them. Sakuni, a 36-year-old transgender sex worker in Colombo,
has been arrested three times, at least once under the Vagrants’ Ordinance and once for

“cheat[ing] by personation.” Each time, she said, she was not engaged in sex work.8s

Geeth, a 35-year-old gay man in Colombo, said that police target him for arbitrary arrest

because he looks “gay” according to Sri Lankan stereotypes. During his most recent arrest

84 See, for example, EQUAL GROUND, “Analyzing the Culture of Transphobia: The Situational Assessment on Stigma,
Discrimination and violence faced by Transgender Persons in Sri Lanka,” 2014,
http://issuu.com/equalground/docs/trans_gender_report_ (accessed July 21, 2016); International Gay & Lesbian Human
Rights Commission, “Violence Against Lesbians, Bisexual Women and Transgender Persons in Sri Lanka: A Shadow Report,”
October 2014, https://www.outrightinternational.org/content/violence-against-lesbians-bisexual-women-and-transgender-
persons-sri-lanka-shadow-report (accessed July 21, 2016).

85 Human Rights Watch interview with Sakuni, Colombo, October 29, 2015.
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in October 2015, Geeth pleaded with the police officers arresting him. “We earn for the day.
When you falsely accuse us, we have to spend money on courts, and we lose work that
whole day,” he said. “That is not our concern; take it up with the courts,” a police officer

allegedly told him.sé

Maneesha, a 26-year-old leshian in Colombo, said that a police officer questioned her and
her lesbian friend in a public park because they were together and gender non-conforming,
both with short hair and dressed in jeans and shirts. To escape police scrutiny, she said,

“We pretended that we don’t speak Sinhala. We spoke in English; we acted like we’re from

abroad, like we have money.... If we didn’t act like that, we’d be in trouble.” &

Neelanga, a 36-year-old lesbian in Colombo, said “class and gender are elements in police
abuse; anyone who looks butch is a suspect.”88 Jake, a 34-year-old bisexual man in
Colombo who was questioned by the police along with a partnerin 2000, highlighted the
“privileges and security” that being middle class affords him. As he reflected: “Police read

class into LGBT people, so my experience was much better than most.”39

Sexual Abuse
Seven LGBTI people told Human Rights Watch that police officers raped, threatened to

rape, sexually assaulted, or sexually harassed them.°

Jeewani, a 20 year-old transgender woman from Ambalangoda, told Human Rights Watch
that police officers in Colombo had raped herin 2013 when she was 17. She was waiting at
a bus stand when two male officers told her to get into a police jeep. They took herto a
small police post, where one raped her without a condom while the other waited outside.

Forcible anal sex “was so, so painful, | screamed,” she said.s

86 Human Rights Watch interview with Geeth (pseudonym), Colombo, November 3, 2015.

87 Human Rights Watch interview with Maneesha (pseudonym), Colombo, January 23, 2016.
88 Human Rights Watch interview with Neelanga (pseudonym), Colombo, October 27, 2015.
89 Human Rights Watch interview with Jake, Colombo, October 26, 2015.

9% Human Rights Watch has previously documented cases of alleged rape and sexual abuse that occurred from 2006-2012 in
both official and secret detention centers throughout Sri Lanka. Human Rights Watch, “We Will Teach You a Lesson”: Sexual
Violence against Tamils by Sri Lankan Security Forces, February 2013, https://www.hrw.org/report/2013/02/26/we-will-
teach-you-lesson/sexual-violence-against-tamils-sri-lankan-security-forces.

91 Human Rights Watch interview with Jeewani (pseudonym), Ambalangoda, November 11, 2015.
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Her friend, Abeeth, a gay man from Ambalangoda, said that in 2014, when he was 17,
police officers arrested him and took him to the nearby Karandeniya police station and
demanded to have sex with him. Although they threatened to arrest him again, he resisted
them.92 About a year later, one night in May 2015, Abeeth was walking with Jeewani at
about 10 p.m. when two officers in a police jeep stopped them. One officer told Abeeth to
getin. “He was very aggressive,” Abeeth said, demanding that he, “Come, come, come
with me.” The officers took Abeeth to a beach, where one of them raped him. “l was so
scared,” he said, “I let him do anything.” He remembered it lasting about 15 minutes. After
the officer had finished raping him anally, Abeeth ran. He told Jeewani what had happened

but did not report it to the police due to fear of retribution.s

Physical Abuse

Several people described police officers physically abusing them.

In addition to the cases of Adithya, Jeewani, and Abeeth described above, Diyana, a 20-
year-old transgender woman and a university student in Colombo, told Human Rights
Watch that police arrested her twice in 2015 when she had done nothing wrong. Both

times, officers physically and verbally abused her during her arrest. 94

The first arrest took place in January 2015 at the Colombo Fort station at about 7 p.m.
Diyana said she was waiting for a bus when she saw five police officers harassing her
friend and four other transgender women. Her friend called out to her for help.95She said
that when one police officer saw this, he came over to Diyana and said, “Oh, you’re one of
them.” He grabbed her by her hair, dragged her, and kicked her in the back. Diyana
protested. “You can’t abuse me.... You’re violating human rights. How can you do this?”
she said. “How dare you speak to me about rules,” he said. The officer wrote a complaint
against her, and detained her and the others at the police station.’¢ On that occasion,

Diyana was able to rely on her family’s contacts to get the police to release her. She also

92 Human Rights Watch interview with Abeeth (pseudonym), Ambalangoda, November 11, 2015.
93 |bid.

94 Human Rights Watch interview with Diyana (pseudonym), Colombo, November 12, 2015.

95 |bid.

96 |bid.
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asked for the other transgender women to be released. The police released her friend, but

not the others.s”

Since being assaulted, Diyana has suffered from chronic back pain, and cannot bend

without pain, she said.s®

Diyana’s second arrest took place in May 2015 when she and three friends were returning
from a dance around midnight. Near Baseline Road station, five male police officers in a
jeep stopped them and told them to get in. When Diyana refused, she said the officers

grabbed their hands, forced them into the car, and took them to Borella police station.s

Once there, officer called Diyana and her friends ponnaya and asked, “Are you giving your
ass to men?” When Diyana said that they had done nothing wrong, one officer raised his
hand and tried to hit her, she said. Another officer stepped in. They spent the night in jail

in a male cell, without food, water, or a female police officer present.°

In the morning, Diyana and her friends were taken to the Maligawatta court, where the
police testified to the judge that they were caught in a sexual act, Diyana said. After Diyana
and her friends’ lawyer had a conversation with the police’s lawyer, their lawyer advised
them that unless they pleaded guilty, they would receive a 14-day jail sentence. Following

their lawyer’s advice, they pleaded guilty and each paid a fine of LKR 1,500 (US$10).1*

Kamal, a 33-year-old gay man in Colombo who does sex work, described being physically
abused during each of his four arrests. Police officers pulled and dragged him by his hair,
slapped his face, pushed him on the floor, and stomped on him with their shoes, he said.
While beating him on one occasion in December 2012, police called him ponnaya and told

him not to come to Pettah, a neighborhood in Colombo. “This is a Buddhist country,” they

97 Ibid.
98 |bid.
99 |bid.
100 |hid,
101 |hid,
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said.2 “| support my family at home with my earnings,” Kamal said. “Please tell the police

in Pettah to stop harassing us.”3

Police Responsibility

Personal experiences of police abuse—or even hearing about abuses against others—may
contribute to fear and distrust of police among LGBTI people. When that happens, LGBTI
people become reluctant to report crimes to the police. As a result, those crimes—
including hate crimes committed based on the perceived gender identity or sexual
orientation of the victim—may go unreported and unaddressed. This contributes to a
climate of impunity, in which private citizens believe that they can engage in homophobic

or transphobic violence with no consequences.

Sankavi, a 22-year-old transgender woman in Jaffna who works as a lab assistant, said she
would not go to the police with a problem. “The police don’t care because they think we’re

prostitutes,” she said.4

Kavitha, a 27-year-old transgender woman who owns a shop in Jaffna, said that in July
2010 she was physically and sexually assaulted by drunk men on Beach Road about 7 p.m.
They pulled her by her hand, hit herin the face, and stripped off her clothes. Then they
forced her onto the ground, tried to put their penises in her mouth, and two men had
“thigh sex” with her (where the men placed their penises between her thighs and
ejaculated). Kavitha did not report the incident to the police because she felt that they
would not help her. “They are the ones who really make fun of us,” she said. “How are they

going to help us?”ws

Fathima, a 25-year-old transgender woman in Colombo who started doing sex work after a
tea factory where she worked closed down, said that in 2012 she was beaten by thugs in
her village who came to her home, held her down, and cut her hair. She decided not to

involve the police, believing “they won’t protect someone like me.”¢

102 Hyman Rights Watch interview with Kamal (pseudonym), Colombo, November 12, 2015.
103 |bid.

104 Human Rights Watch interview with Sankavi (pseudonym), Jaffna, November 15, 2015,
105 Human Rights Watch interview with Kavitha (pseudonym), Jaffna, November 15, 2015.
106 Hyman Rights Watch interview with Fathima (pseudonym), Colombo, November 3, 2015.
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On another occasion, a group of men chased and beat Fathima and her friends while they
were on the street looking for clients. She said that she and her friends ran into the
Thalwatta police station and pleaded for protection to no avail. The thugs chased and beat
her, she said, causing her to lose consciousness. Her friends escaped. When she regained
consciousness, she had on “just bra and panties.” Bystanders took her to Negombo general
hospital, which treated her wounds and released her the next day. “What’s the pointin

telling the police?” Fathima said. “We asked them to save us. They refused to save us.”7

Diyana, a 20-year-old trans woman, said she was afraid to complain to police when she
was beaten by police officers in Borella because “they wouldn’t do anything about it.”08
Nithura, a 31-year-old leshian, feared going to the police when she was being harassed
and threatened by her girlfriend’s father. “Their first question would be, ‘Why are you being

harassed?’” she said.9

Not all encounters with police that LGBTI people reported to Human Rights Watch were
negative. In some cases, individual police officers stepped in to protect people from abuse

from private citizens and other police officers.

Luwina, a 32-year-old transgender woman in Colombo, told Human Rights Watch that when
she went to a musical show in Maharagama with a friend, some teenage boys started
harassing her—pulling her hair, pinching her, elbowing her. When she scolded the boys
and they did not stop, Luwina complained to a police officer securing the show: “l was
born in this condition, and these boys are not allowing me to have fun, so that’s why I’'m
coming to you.” The officer asked her to identify the boys, and ordered the boys to stop
harassing the transgender women: “Don’t do anything to them; they are innocent. Let them

enjoy the show.”1°

When three police officers arrested Fathima, a 25-year-old transgender woman in Colombo,
on herway to her parents’ house and threatened to take herto court if she did not have
sex with them, the officer in charge of the station (OIC) came to her rescue, she said. The

OIC gave her a chance to explain that she had not done anything wrong. The OIC then

107 |bid.

108 4yman Rights Watch interview with Diyana (pseudonym), Colombo, November 12, 2015.
109 Human Rights Watch interview with Nithura (pseudonym), Colombo, November 4, 2015.
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35 HuMAN RIGHTS WATCH | AUGUST 2016



reprimanded the officers and released Fathima. He gave her his phone number, asking her

to call him if she ran into trouble.:

In September 2015, Janitha, a 41-year-old intersex person in Colombo, was called to the
police station over a personal land dispute. When she showed the plans for the disputed
land to the officer-in-charge (0IC), she told Human Rights Watch, he threw them away and
said, “l don’t need your plans, you bitch.” He told her to shut up, she said, and called her
keri vasi (fucking whore), para vasi(cheap whore), and ponna vasi (faggot whore). “He

didn’t give me a chance to talk,” she said. “He kept saying these words.”2

After the OIC in Janitha’s private land dispute berated her, another officer from the same
police station told her that “injustice had been done” to her and encouraged her to lodge a
complaint about the OIC. Encouraged by his words, Janitha did so. The officer to whom
Janitha complained assured her that he would talk to the offending OIC. When Janitha
returned to the original police station, the OIC respectfully called her “Ms.” and

apologized, telling her, “I’'ve made a mistake. I’m sorry.”3

Police Training
An official dialogue about police treatment of transgender people in Sri Lanka is now

emerging—an important first step toward protecting the rights of all LGBTI Sri Lankans.

Ajith Rohana, senior superintendent of police of Colombo-North, told Human Rights Watch
that he was aware of concerns that transgender people have expressed about police
mistreatment. Specifically, he acknowledged that police have arrested people for loitering
in a public place and carrying condoms. He further noted that police occasionally arrested
transgender people for “cheating by personation,” which is illegal under section 399 of the
Penal Code. When this happened, transgender people were generally taken to a police
station for questioning and held there for five to six hours, he said. In addition, some

transgender people reported verbal abuse from police officers.14

111 Hyman Rights Watch interview with Fathima (pseudonym), Colombo, November 3, 2015.
12 Hyman Rights Watch interview with Janitha (pseudonym), Colombo, November 13, 2015.
13 |bid.
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Rohana said that the national police training curriculum has addressed some of these
concerns since 2011, initially incorporating them into refresher courses for advanced
officers, and now introducing such concerns to new officers.1s “We are teaching our
officers that carrying a condom is not a crime,” he said.¢ He said that the training
incorporated some of the concerns of transgender people in 2014, and felt that it has been
“very successful.” He noted a significant drop in the number of arrests under the Vagrants’
Ordinance: from 1,755 in 2008 t0 472 in 2014, although he did not specify how many of

these arrests were of LGBTI people.»?

Human Rights Watch requested a copy of the police training curriculum and was told that it

was “not available.” 18

Rohana said that “police are not going to make further arrests for being transgender.”9He
added that “all laws should be tallied with Chapter Il of the Sri Lankan Constitution,”

which deals with fundamental rights.1z°

The National Human Rights Commission’s Education Division, together with the Family
Planning Association, held a meeting in 2015 with transgender people who had expressed
concerns about mistreatment by police. In response, the commission proposed guidelines
about how police should treat transgender people, which, as of July 2016, were pending
submission to the Police Service.2: The draft guidelines provided to Human Rights Watch
call on Sri Lankan police and citizens to treat transgender persons equally and without

discrimination and to protect their rights and freedoms.22

Itis important that the Sri Lankan authorities address transgender peoples’ concerns

about police abuse. However, it should be recognized that these concerns are broader and

15 |hid.
16 bid.
17 |bid.
18 |hid,
19 |hid.
120 |hid,

121 Human Rights Watch email correspondence with Menaka Herath, National Human Rights Commission, Colombo, July 7,
2016.

122 National Human Rights Commission, “Guideline for police officers to protect the transgender persons,” draft policy on file
with Human Rights Watch, July 2016.
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deeper than arbitrary detentions and are not limited to transgender people, but extend to a

range of police behavior affecting LGBTI people, as well as others.
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IV. Public and Private Sector Discrimination

Transgender people face discrimination in accessing health care, including being labelled
mentally ill, extra inquisitiveness and lack of privacy from medical staff, and unwillingness
by some medical staff to tend to them. Human Rights Watch also documented several
cases of discrimination against people based on their actual or perceived sexual
orientation or gender identity when working or looking for work, or trying to find a place to

live. This requires additional research beyond the scope of this report.

Discrimination in Health Care
Sri Lanka has an extensive network of public clinics and hospitals across the island.
However, doctors and other medical staff are often unaware of, and insensitive to, the

health needs of LGBTI people.

Transgender people, in particular, told Human Rights Watch that medical professionals in
Sri Lanka tend to consider them as mentally ill. They reported that very few doctors
address transgender health issues such as access to hormones or sex reassignment
surgery, and most of them are in large cities, like Colombo and Kandy. Identifying a doctor
who is able and willing to work with transgender people is a significant barrier to health,

some said.

A transgender man in Colombo said that in his experience there was no privacy in
government clinics,23so that everyone can hear when doctors examine patients, a concern
relevant to all patients, but particularly significant for transgender patients given the
humiliation and inquisitiveness to which they are frequently subjected. Worse, he added,
doctors and other staff sometimes showed his body to others.124

“Being a trans woman, | face so many troubles in the healthcare sector,” said Jeewani,

20, in Ambalangoda. “They just want to know about what happened to me, why I’'m

123 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.
124 |pid.
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growing my hair, why | dress like a woman. They don’t care about my sickness, just these

other things.”12s

Dr. Kapila Ranasinghe, a Colombo psychiatrist, sensed a greater openness from the
Ministry of Health about addressing transgender health issues with the change of Sri
Lankan government in January 2015. The National Human Rights Commission has also
been more proactive since the change, he added. However, Dr. Ranasinghe said it was
important to address the social and legal discrimination faced by all LGBTI, not only

transgender, people. “All sexual minorities are vulnerable,” he said.26

Some LGBTI people reported opting for private clinics and hospitals that are more
expensive but where staff treat them with courtesy as paying “customers.” As a result, they
must pay for services that would virtually be free in public facilities—services not everyone
can afford. “With the stories | hear about public hospitals”—as recounted below—“I’d

rather go with a private hospital,” one lesbian in Colombo said.*?7

One doctorin Colombo admitted that all staff at her public clinic were reluctant to treat

LGBTI people at first. “Then you start to realize that they are human beings,” she said.28

Sex Reassignment Surgery=s

“| felt like an animal in the zoo.”

—Eshan, a 37-year-old transgender man, Colombo, October 2015

WPATH, the international professional association for transgender health, publishes
Standards of Care for the Health of Transsexual, Transgender, and Gender- Nonconforming
People, which are available for free on its website (http://www.wpath.org). In its
Standards of Care, WPATH highlights the importance of sex reassignment surgery for many

transgender and gender-nonconforming people:

125 Human Rights Watch interview with Jeewani (pseudonym), Ambalangoda, November 11, 2015.
126 Hman Rights Watch interview with Dr. Kapila Ranasinghe, Colombo, November 16, 2015.

127 Human Rights Watch interview with Nithura (pseudonym), Colombo, November 4, 2015.

128 Hyman Rights Watch interview with Dr. Kaushalya (pseudonym), Colombo, November 16, 2015.

129 The phrase “sex reassignment surgery” (as opposed to “gender affirming surgery”) is more commonly used in Sri Lanka,
including by medical professionals and members of the transgender community.
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Surgery—particularly genital surgery—is often the last and the most
considered step in the treatment process for gender dysphoria. While many
transsexual, transgender, and gender-nonconforming individuals find
comfort with their gender identity, role, and expression without surgery, for
many others surgery is essential and medically necessary to alleviate their

gender dysphoria.se

Sex reassignment surgery is not accessible to many transgender people in Sri Lanka.

Eshan, a transgender man from Kandy, was assigned female at birth and began transitioning into male
at age 28. “When | would get my salary, | would separate it into travel fees and doctor fees,” he said.®?

In 2008, Eshan went to the government-run Gampola General Hospital, in Kandy district, to get a
hysterectomy. After a gynecologist came to examine him in a male ward, his surgery quickly became the
talk of the hospital; by the time he underwent the procedure, the entire hospital staff knew about it, he
said. While he lay in bed recovering, staff lifted his clothes to show his body to other patients’ visitors.
“| felt like an animal in the zoo,” he said.?3?

It was just the start of his humiliation. Next, Eshan went to the government-run Colombo General
Hospital for a mastectomy. The doctor he saw admitted and discharged him four times but refused to
operate, telling him, “I see you as a girl”—despite the steps Eshan had already taken to transition. The
doctor tried to dissuade him from continuing, he said, by telling him that he was a girl, girls are
supposed to have breasts, and that he should not cut himself up when he does not have an illness.33

The doctor eventually performed the mastectomy but it was done poorly; Eshan had to go to a different
doctor who completed the operation. During the recovery period, Eshan said there was no gynecologist
that he felt he could approach in Kandy.4

Eshan’s ordeal is not unique. After being on a waiting list for six months, Krishan was
admitted to a government-run general hospital for his mastectomy. Like Eshan, he was

questioned about his gender identity by curious nurses. His surgery was also botched.s

130 WPATH, “Standards of Care for the Health of Transsexual, Transgender, and Gender-Nonconforming People,” 2012,
http://www.wpath.org/uploaded_files/140/files/Standards%200f%20Care,%20V7%20Full%20Book.pdf (accessed July 21,

2016), p. 54.
131 Human Rights Watch interview with Eshan (pseudonym), Colombo, October 26, 2015.

132 |pid.
133 |bid.
134 |bid.
135 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.
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Krishan reported that his hysterectomy cost LKR 142,000 (US$1,000) and his mastectomy
cost LKR 241,000 ($1,700). Redoing the mastectomy would have cost him another LKR
100,000 ($700). Like other transgender people Human Rights Watch interviewed, Krishan
had struggled to find full-time employment; his friends had contributed toward his medical
expenses up to that point. Unable to afford another surgery, he did not pursue it. “My

nipples are gone,” he said.3¢

“We haven’t learned about these things,” conceded one doctor who works with
transgender patients.37When patients come in after having had sex reassignment surgery,

the doctor said, she has to search the Internet to know if what has been done is correct.

A number of surgeries have been done incorrectly, the doctor said: “In Sri Lanka, doctors
are willing to perform the final surgery, but they’re learning through you. Somebody
needs to know how to help these people... we don’t.”38 Dr. Ranasinghe said he had
treated a very depressed patient whose neovaginal reconstruction was “horrible looking,

painful, infected.”9

The cost of a mishandled surgery can be emotional as well as financial. Sathya, a
transgender woman, told Human Rights Watch that when surgeries go wrong, there are few

options for counseling and no recourse for the transgender person.°

Such stories from government hospitals were well-known to transgender people who
spoke to Human Rights Watch. Out of fear of discrimination and medical negligence, some
said they avoided public hospitals and clinics altogether. Sathya feels she cannot go to a
public hospital for regular health checks because “they don’t know about transgender
people.”4When we interviewed her in October 2015, she said she had not seen any doctor

since her sex reassignment surgery in March 2015.142

136 |bid.

137 Human Rights Watch interview with Dr. Kaushalya (pseudonym), Colombo, November 16, 2015.
138 |bid,

139 Human Rights Watch interview with Dr. Kapila Ranasinghe, Colombo, November 16, 2015.

140 Human Rights Watch interview with Sathya, Colombo, October 28, 2015.

141 bid.

142 |bid.
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Hormone Replacement Therapy

While WPATH, the international professional association for transgender health, does not
endorse a particular feminizing or masculinizing hormone regimen, it strongly recommends
that “hormone providers regularly review the literature for new information and use those

medications that safely meet individual patient needs with available local resources.”3

In Sri Lanka, some transgender people identified the unavailability of hormones and the

lack of guidance on hormone replacement as barriers to their health.

Transgender women and health practitioners reported that in the absence of medically
prescribed estrogen, prescription oral contraceptives are used for male-to-female hormone
replacement therapy. However, oral contraceptives are not suitable for every patient,

including those with high blood pressure, one doctor cautioned.

Sakuni, a transgender woman, said that without governmental guidance on or regulation of
hormone replacement therapy, doctors can decide how and when to start treatment, “often
based on their judgment of how masculine or effeminate the trans person looks.” She said
she self-medicated with a cocktail of contraceptive pills in an attempt to accelerate her
own transition.s

Malith, a transgender man in Colombo who is unemployed, said that after an
endocrinologist refused to treat him, a physician started his hormone replacement

therapy, which lasted five years.

Barriers to HIV Prevention
Transgender people and MSM have been identified by Sri Lankan health agencies as key
populations in addressing the HIV epidemic.®¢In the National HIV/AIDS Policy, the

143 WPATH, “Standards of Care for the Health of Transsexual, Transgender, and Gender- Nonconforming People,” 2012, p. 47.
144 Human Rights Watch interview with Dr. Kaushalya (pseudonym), Colombo, November 16, 2015.

145 Human Rights Watch interview with Sakuni, Colombo, October 29, 2015.

146 National STD/AIDS Control Programme, “National Response to HIV/AIDS and Sexually Transmitted Infections in Sri Lanka:
Mid Term Review 2013-2017 National Strategic Plan,” January/February 2015,
http://www.aidscontrol.gov.lk/web/images/web_uploads/Guidelines_Reports_Publications/2015%20Mid%20Term%20Rev
iew%20Report%200f%20the%20Sri%20lLankan%2oNational%20Strategic%20Plan%20for%202013-2017.pdf (noting

the “gradual development of prevention services for key populations” and that “[p]Jrogrammes addressing sex workers, men
who have sex with men and transgendered people, and drug users are now in place.”) (accessed July 21, 2016).

43 HumAN RIGHTS WATCH | AUGUST 2016



government of Sri Lanka has committed itself to “reducing stigma and discrimination in

relation to HIV/AIDS ... in order to promote appropriate health care seeking behaviors.”47

However, some transgender people and MSM told Human Rights Watch that the
experience or fear of stigma and discrimination remained a barrier to them getting tested

for HIV and sexually transmitted infections (STIs).

Kavitha, a transgender woman, said that she and her friends do not trust clinics in Jaffna
and instead travel to Colombo (about 400 kilometers away) to get tested for HIV. “We don’t
like to be exposed—as transgender people and as people getting HIV tests,” she said.3
“We believe doctors and nurses would treat us badly, and since we have that fear, we are

not going.”9

Human Rights Watch heard a range of experiences of people getting HIV and STl tests in
government clinics. In positive experiences, people felt treated with respect. In negative
experiences, people felt judged for getting tested and discriminated against for being

homosexual or gender non-conforming.

Criminalization of same-sex conduct and gender non-conformity, which gives police wide
powers to arrest and harass LGBTI people, creates barriers to HIV prevention. Sri Lanka’s
National STD/AIDS Control Programme, in a mid-term review of its 2013-2017 strategic
plan, notes that “continued criminalization of sexual activity between members of the
same sex is likely to marginalize these individuals and promote stigma and

discrimination,” and recommends decriminalization.se

Dr. Sisira Liyanage, director of the National STD/AIDS Control Programme, told Human
Rights Watch that transgender people and MSM have reported being arrested for carrying

condoms. Responding to these concerns, his team has developed a three-day training

147 National STD/AIDS Control Programme, “National HIV/AIDS Policy, Sri Lanka,”
http://www.aidscontrol.gov.lk/web/images/web_uploads/Policy_or_Law/National%20HIVAIDS%20policy%2ofinal%20Engl
ish.pdf (accessed July 22, 2016).

148 Hyuman Rights Watch interview with Kavitha (pseudonym), Jaffna, November 15, 2015.
149 |bid.
150 National STD/AIDS Control Programme, “National HIV/AIDS Policy, Sri Lanka.”
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program to educate mid-level police officers not to arrest people with condoms, he said.

“The police need to understand that transgender people have rights, too.”s

Aversion Therapy

In March 2016 the World Psychiatric Association (WPA), which represents over 200,000
psychiatrists worldwide, stated that it “accepts same-sex orientation as a normal variant of
human sexuality,” and that “same-sex sexual orientation, attraction, and behaviour and
gender identity are not seen as pathologies.”®s2 The WPA also issued a statement declaring

so-called “treatments of homosexuality” ineffective, potentially harmful, and unethical.®s3

In Sri Lanka, some families seek “aversion” or “conversion” therapy for their children,
including for those above the age of 18—treatments that are aimed at turning them away
from homosexuality or gender non-conformity, or toward heterosexuality. Dr. Pinnawala
reported seeing a young man whose parents wanted aversion therapy for him. “We can’t
have our son being gay; fix this,” she said the parents told her. Dr. Pinnawala refused, trying

to explain to the parents that aversion therapy does not work and that it is unethical.s#

Maneesha said that she went to a psychiatrist at 15 because she wanted to speak with
someone about her newly discovered feelings for women. When she revealed to the
psychiatrist that she had feelings for women, the psychiatrist offered her a “choice”
between conversion therapy or “going ahead with it.”»5When Maneesha replied that she
did not want to have feelings for men, the psychiatrist referred her to Heart2Heart, an
organization that works with gay and bisexual men, transgender people, and MSM. “Even

when doctors are gay friendly, they think conversion is an option,” Maneesha said.s¢

151 Human Rights Watch interview with Dr. Sisira Liyanage, Colombo, November 11, 2015.

152 World Psychiatric Association, “WPA Position Statement on Gender Identity and Same-Sex Orientation, Attraction, and
Behaviours,” March 2016, http://www.wpanet.org/detail.php?section_id=7&content_id=1807 (accessed April 5, 2016).
153 See Patrick Strudwick, “Gay ‘Cures’ Are Harmful And Don’t Work, Says World’s Largest Body Of Psychiatrists,” BuzzFeed,
March 21, 2016, http://www.buzzfeed.com/patrickstrudwick/gay-cures-are-harmful-and-dont-work-says-worlds-largest-
body#.xeOEskjEx (accessed April 9, 2016). According to the statement: “There is no sound scientific evidence that innate
sexual orientation can be changed. Furthermore, so-called treatments of homosexuality can create a setting in which
prejudice and discrimination flourish, and they can be potentially harmful. The provision of any intervention purporting to
“treat” something that is not a disorder is wholly unethical.”

154 Human Rights Watch interview with Dr. Parvani Pinnawala, Colombo, January 25, 2016.

155 Human Rights Watch interview with Maneesha (pseudonym), Colombo, January 23, 2016.

156 |bid.
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Mental Health
Although Human Rights Watch could not identify academic studies on the mental health of

LGBTI Sri Lankans, studies conducted elsewhere suggest that higher levels of
discrimination may adversely impact the mental health of lesbian, gay, bisexual, or

transgender people.s7

Dr. Chithramalee de Silva, director of Mental Health at the Ministry of Health, said no
government programming currently takes into consideration the special mental health
needs of LGBTI people and the sensitivities involved in addressing their concerns when

they seek mental health services.s8

A significant issue that threatens the mental health of LGBTI people is the treatment of
homosexuality and gender non-conformity as an illness that can and should be cured. Dr.
Pinnawala, a clinical psychologist, told Human Rights Watch that some transgender people
she treats have been misdiagnosed as having psychosis. Before they come to her, she

said, they do not know that they do not have an illness and do not need medication.?

A number of LGBTI people who spoke to Human Rights Watch reported suffering from

depression and contemplating or attempting suicide, or knowing people who had done so.

Jeewani, a 20-year-old trans woman in Ambalangoda, said that after her father burned all
her female clothes and compelled her to behave like a man, she attempted suicide by
overdosing on pills. She was hospitalized and survived, but spent the next year hiding

from everybody, she said.¢°

Malith said one of his transgender friends committed suicide because of pressure from his
family. “He was overwhelmed, and couldn’t take it anymore,” Malith said, adding that

many other transgender friends had also considered suicide—as had he.:

157 See Vickie M. Mays and Susan D. Cochran, “Mental health correlates of perceived discrimination among lesbian, gay, and
bisexual adults in the United States," American Journal of Public Health, vol. 91(11) (2001), pp. 1869-1876; Ilan H. Meyer,
“Prejudice, social stress, and mental health in lesbian, gay, and bisexual populations: conceptual issues and research
evidence,” Psychological Bulletin, vol. 129(5) (2003), pp. 674-97.

158 Human Rights Watch interview with Dr. Chithramalee de Silva, Colombo, January 25, 2016.
159 Human Rights Watch interview with Dr. Parvani Pinnawala, Colombo, January 25, 2016.

160 Hyman Rights Watch interview with Jeewani (pseudonym), Ambalangoda, November 11, 2015.
161 Hyman Rights Watch interview with Malith (pseudonym), Colombo, October 26, 2015.
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Susan, who is intersex, is a devout Christian. For a long time, she had been confused
about her sex and sexual orientation. Her parents had raised her as a boy. At 15, she
became attracted to men. At 16, she started to develop breasts, and fell in love with a boy.
By 17, she felt overwhelmed. “l wrote a letter to God,” she said, “that if he didn’t tell me by
the next day if  was a boy or a girl, I’d take my own life.” When a response did not arrive

the next day, she drank poison, she said.:62

Gunith, a gay man, spoke of the isolation that he felt. “If you can’t go to parents, lawyer,

priest, doctor, who do you go to?” he asked.:63

Dr. Pinnawala said that LGBTI people in Sri Lanka “often feel completely isolated, like they
are the only ones.” ¢4 Mental health professionals can play an important role by telling
LGBTI people that they are not alone, she said. She urged medical professionals to work
with, and learn from, LGBTI people. “If you can learn about other vulnerable populations,

why not them?”16s

Discrimination in Employment and Housing

Human Rights Watch encountered several people who said that they faced discrimination
accessing employment and housing because of their actual or perceived gender identity or
sexual orientation. However, such discrimination is often difficult to document because it

may be conveyed through subtle social cues instead of explicit words and actions.

Whether it takes shape in harsh words or quiet judgments, discrimination in employment
and housing may impact the lives of many LGBTI Sri Lankans. And while Sri Lanka has
some minority protective laws and policies,¢they offer no specific protection from

discrimination on the basis of gender identity or sexual orientation.

162 Hyman Rights Watch interview with Susan (pseudonym), Jaffna, November 15, 2015.

163 Human Rights Watch interview with Gunith (pseudonym), Colombo, October 27, 2015.

164 Human Rights Watch interview with Dr. Parvani Pinnawala, Colombo, January 25, 2016.

165 |bid.

166 See, for example, Prevention of Social Disabilities Act, No. 21 of 1957; Protection of the Rights of Persons with Disabilities
Act, No. 28 of 1996; National Policy on Disability for Sri Lanka, 2003.
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Precarious Employment and Hostile Workplaces

Transgender people reported to Human Rights Watch that they struggle to find stable
employment—often because, as discussed earlier, their official documents do not reflect
the gender with which they identify. Krishan, for example, stopped applying for jobs

because he was “laughed at” during interviews before changing his documents.7

Eshan’s manager pressured him to resign from his regular job once Eshan began
transitioning from female to male. Eshan has since either been unemployed or had only
irregular jobs.8

The lack of stable employment in turn makes it difficult for transgender people to access
health care, including hormone replacement therapy and sex reassignment surgery,
particularly if they need to go to a private clinic or travel to a major city within Sri Lanka or

even leave the country.

Some lesbian and gay people reported discrimination and hostility at their workplace

because of their gender expression or sexual orientation.

Supun, a man in Colombo, said he was removed from his position in the army based on
allegations of homosexuality.:69 Supun showed Human Rights Watch a copy of a letter he
received from a commander, which states that Supun “acted in a manner which is
unsuitable for an army officer by conducting an unnatural homosexual relationship with a
civilian” and, in so doing, “brought disrepute to the entire army.”7e “Why can’t gay or

bisexual people work in the army?” Supun said.'7

Section 109 of the Sri Lankan Army Act describes committing “unnatural” acts as a form of

“disgraceful conduct” that constitutes a military offense.2

167 Human Rights Watch interview with Krishan (pseudonym), Colombo, October 26, 2015.
168 Hyman Rights Watch interview with Eshan (pseudonym), Colombo, October 26, 2015.
169 Hyman Rights Watch interview with Supun (pseudonym), Colombo, February 15, 2016.
170 L etter on file with Human Rights Watch.

171 Human Rights Watch interview with Supun (pseudonym), Colombo, February 15, 2016.

172 Srj Lanka Army Act, no. 14 of 1949, section 109 (“Disgraceful conduct™) states in part: “Every person subject to military
law who ... commits ... any act of a cruel, indecent or unnatural kind, shall be guilty of a military offence.” Sri Lanka Army Act,
no. 14 of 1949, section 129 (“Conduct prejudicial to military discipline”) states in part: “[E]Jvery person subject to military law
who, by any act, conduct, disorder, or neglect, prejudices good order and military discipline, shall be guilty of a military
offence.” In addition, Human Rights Watch identified an October 2010 circular on the Army’s website which states: “Amongst
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Kamal, a gay man in Colombo, said he was fired from a tea shop near Colombo and
anotherin Borella after some customers complained about food being prepared by
“ponnayas.” Speaking in front of him, he said, customers insisted that the shop owner

“keep these ponnayas out; they’re disgusting.”+3

Maneesha, a lesbian, said she felt that her current workplace was not open or gay friendly.
She fears that if someone at work were to find out that she is gay, her employer could fire

her and she would have “no ground to stand on.”+

Vindya, who is also a lesbian, said that her colleagues speak about other gay people in a
“very demeaning way.” Some of Vindya’s colleagues know that she is a lesbian but treat
her differently because she is feminine—in their eyes, as she put it, “I’m a different kind of
gay.” She said that her colleagues tell her she is okay because she is “girly”—*“but another

girl who is dressed like a man, what’s wrong with her?”s

Difficulty Finding Housing

People think we will turn their homes into a brothel.... We just need shelter.

—Bhoomi, transgender activist, Colombo, October 2015

In Sri Lanka, it is common and even widely socially expected for adults, especially women,
to live with parents until they marry. LGBTI people who seek to move out, or whose parents
force them to leave because of their gender identity or sexual orientation, often struggle to
find a place to live. Their situation becomes more difficult when they face discrimination

because their identity or appearance does not match the expectations of others.76

many other aspects their general conduct, behavioral patterns, self discipine [sic] and bearing, social engagements and very
specifically dealings with the pubic comes under scrutiny virtually on a continuous basis. In this contex [sic] it is the
responsibility of all senior offrs [sic] to apprise and educate all offrs [sic] under their command of this specific aspect and
inculcate in them the righteousness and the need to be above board in all dealings. Any deviations would bring disrepute to
themselves and their families and also to the regiment which is considered as the Mother of all Regiments of the Sri Lanka
Army.” See “The White Hackle: Journal of the Sri Lanka Light Infantry,” October 2010,
http://web.army.lk/lightinfantry/magazine/orginal_pdf/66%20onewWhite%20Hackel%20lssue%206.pdf (accessed June 22,
2016).

173 Human Rights Watch interview with Kamal (pseudonym), Colombo, November 12, 2015.
174 Human Rights Watch interview with Maneesha (pseudonym), Colombo, January 23, 2016.
175 Human Rights Watch interview with Vindya (pseudonym), Colombo, January 23, 2016.

176 EQUAL GROUND and other groups have identified similar concerns about discrimination in housing. See, for example,
EQUAL GROUND, et al., “Human Rights Violations Against Lesbian, Gay, Bisexual, and Transgender (LGBT) People in Sri
Lanka: A Shadow Report,” March 2014,
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/LKA/INT_CCPR_ICO_LKA_15986_E.pdf (accessed June 22,
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Bhoomi, a transgender rights activist who has seven years’ experience working with
transgender communities, told Human Rights Watch that many Sri Lankans are reluctant to
lease accommodation to transgender people. On the day of her interview, she was trying to
locate accommodation for a friend whose parents had kicked her out of her home because
sheis transgender. “We need a drop-in center in this kind of situation,” Bhoomi said.

“How can she find a place within one day?”7

Human Rights Watch documented one case in which a landlord appeared to act out of
pressure from neighbors who did not want a gay man living in their community. Kamal, a
gay man, was asked to leave a boarding house in a village near Colombo after villagers
confronted his landlord. “They came with sticks and said that young boys in the village are
being corrupted because of us, that they will learn bad behaviors from us,” he said.
Following the confrontation, Kamal’s landlord advised him not to fight the villagers, saying

“they will beat you up,” and asked him to leave and find another place.8

As with other issues this report has covered, LGBTI people seeking housing might be more
vulnerable to discrimination when their appearance does not conform to social
expectations. Lakshini is a lesbian in Colombo who said she has struggled to find places
to live because she does not look like a “girl girl”: she has short hair, wears a shirt and

jeans, and travels by bike.w9

In January 2014, Lakshini saw a newspaper advertisement for a separate room and
bathroom in a house in Pepiliyana. When she went to the house for a viewing, the owner
“saw me from top to bottom” and “looked as if he didn’t know if | was a girl or a boy,” she
said. Lakshini felt that he looked as if he was looking at “some strange creature.” The
owner said nothing derogatory to Lakshini but quoted an amount of rent that was double

the market rate, she said: “l couldn’t afford it.”28¢

2016) (“LGBT individuals also often experience discrimination with respect to housing. First, landlords have refused to rent
units to persons because of their real or perceived sexual orientation or gender identity. Landlords who learn that a tenant is
an LGBT person after a lease has been signed have several ways to displace their tenants.”)

177 Human Rights Watch interview with Bhoomi, Colombo, October 29, 2015.

178 Human Rights Watch interview with Kamal (pseudonym), Colombo, November 12, 2015.
179 Human Rights Watch interview with Lakshini (pseudonym), Colombo, November 2, 2015.
180 |bid.
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Lesbian and bisexual women told Human Rights Watch that they face particular obstacles

in finding accommodation. Further investigation on this issue is warranted.
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V. Sri Lanka’s Human Rights Obligations

In March 2014, the United Nations Human Rights Committee asked Sri Lanka during a
review of its human rights record to indicate “measures taken to protect persons from
stigmatization and discrimination on the basis of sexual orientation and gender identity,”
and “whether they are protected by the constitutional provisions on non-discrimination.”28:
Sri Lanka replied in September that the constitution “protects persons from stigmatization
and discrimination on the basis of sexual orientation and gender identities.”*82In February
2016, the UN high commissioner for human rights, Zeid Ra’ad Al Hussein, expressed hope
that “neglected or discriminated-against groups and minorities,” including “people with

different sexual orientations ... will now receive the attention they deserve.”83

Article 12 of Sri Lanka’s constitution does in fact guarantee that “all persons are equal
before the law” and have the right to equal protection of the law.8 The grounds of
protection stated in article 12 are “race, religion, language, caste, sex, political opinion,

place of birth or any such grounds.”8s

But Sri Lanka’s laws offer no specific protection from discrimination on the basis of
gender identity or sexual orientation—even though the government has stated that
article 12 includes sexual orientation and gender identity—and some laws, including
sections 365 and 365A of the Penal Code, explicitly discriminate against some LGBTI
people. Sri Lankan activists are seeking that the government uphold the commitment to
protection and non-discrimination made before the Human Rights Committee, and

decriminalize same-sex conduct.:86

181 CCPR/C/LKA/5, para.339.

182 CCPR/C/LKA/Q/5/Add.1.

183 QHCHR, “Statement by UN High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, at the end of his mission to Sri
Lanka,” February 9, 2016, http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=17025&LangID=E
(“Distracted by [nearly 30 years of] conflict, Sri Lanka has also failed to address critical issues facing women, people with
disabilities, people with different sexual orientations, and other groups suffering discrimination such as the Plantation
Tamils in Central Sri Lanka.”).

184 Article 12 of the Sri Lankan Constitution (“Right to Equality”) states in part: “(1) All persons are equal before the law and
are entitled to the equal protection of the law. (2) No citizen shall be discriminated against on the grounds of race, religion,
language, caste, sex, political opinion, place of birth or any such grounds.”

185 |bid.

186 EQUAL GROUND, “Positive Outcome at the UN!”, October 15, 2014 http://equal-ground.org/news/equal-ground-press-
release-positive-outcome-at-the-un (accessed April 8, 2016).
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Sri Lanka is in the midst of constitutional reform, which presents an opportunity to expressly
incorporate gender identity and sexual orientation into the constitution’s equal protection
clause, as well as other fundamental rights protected under international law that are

currently absent from constitutional text, including the rights to life, health, and privacy.

In May 2016, the Public Representations Committee on Constitutional Reforms, appointed
by Prime Minister Ranil Wickremesinghe with the approval of the cabinet, recommended
that the new constitution should expressly incorporate gender identity and sexual
orientation, including in the directive principles and bill of rights, as well as provisions

concerning the right to privacy and family life and citizenship.7

Sri Lanka has ratified the core international human rights treaties including the
International Covenant on Civil and Political Rights (ICCPR), the International Covenant on
Economic, Social and Cultural Rights (ICESCR), and the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW). These conventions obligate the
government to protect the rights of individuals against violence, discrimination, and other

type of abuses by both private actors and government officials and agents.

The ICCPR, which Sri Lanka ratified in 1980, requires states to “respect and to ensure to
all individuals within its territory and subject to its jurisdiction the rights recognized in
the present Covenant, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth, or

other status.”:88

In 7oonen v. Australiain 1994, the UN Human Rights Committee, the international expert
body responsible for interpreting the ICCPR and monitoring states’ compliance with their
obligations, held that “sexual orientation” was a status protected from discrimination

under the ICCPR’s equality clauses. 8 Specifically, it held that “the reference to ‘sex’ in

187 pyblic Representations Committee on Constitutional Reform, “Report on Public Representations on Constitutional
Reform,” May 2016, http://www.yourconstitution.lk/PRCRpt/PRC_english_report-A4.pdf (accessed July 12, 2016).

188 |nternational Covenant on Civil and Political Rights, art. 2.1.

189 Nicholas Toonenv. Australia, Human Rights Committee, soth Sess., Case No. 488/1992, UN Doc.
CCPR/c/50/D/488/1992.
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article 2(1) and article 26 is to be taken as including sexual orientation.”*°Human Rights

Council resolutions in 2011 and 2014 affirmed these principles.9!

As party to the ICCPR, Sri Lanka has an obligation to respect freedom of expression; the
personal, private, and family lives of individuals; the right to equality; and the ban on
discrimination in the enjoyment of those rights.

The ICESCR protects the right to the highest attainable standard of health, which must be
guaranteed on a non-discriminatory basis. Discrimination on the basis of sexual

orientation and gender identity is prohibited by international law.92

The CEDAW, which Sri Lanka ratified in 1980, obligates states in article 1 to eradicate “any
distinction, exclusion, or restriction made on the basis of sex which has the effect or
purpose of impairing or nullifying the recognition, enjoyment, or exercise by women,
irrespective of their marital status, on a basis of equality of men and women.” CEDAW
article 5(a) commits states “to modify the social and cultural patterns of conduct of men
and women, with a view to achieving the elimination of prejudices and customary and all
other practices which are based on the idea of the inferiority or the superiority of either of
the sexes or on stereotyped roles for men and women.” Both articles are violated when
people are singled out for unequal treatment because they fail to conform to social or
cultural expectations for women and men. The CEDAW Committee has urged Sri Lanka to
“[d]ecriminalize sexual relationship between consenting adults of same sex, and abide by

the obligation of non-discrimination under the Convention.”93

199 The ICCPR states in article 26: “All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.”

191 “UN: Landmark Resolution on Anti-Gay Bias,” Human Rights Watch news release, September 26, 2014,
https://www.hrw.org/news/2014/09/26/un-landmark-resolution-anti-gay-bias-o.

192 See UN Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in economic,
social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), July 2, 2009,
para. 32. While article 12 guarantees the right to health, article 2(2) protects individuals from discrimination in the
application of all rights guaranteed by the covenant. General Comment No. 20 clarifies that discrimination is prohibited on
the basis of sexual orientation and gender identity.

193 Committee on the Elimination of All Forms of Discrimination against Women, CEDAW/C/LKA/CO/7, “Concluding
observations of the Committee on the Elimination of Discrimination against Women: Sri Lanka,” February 4, 2011,
http://wwwz2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW-C-LKA-CO-7.pdf.
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Human Rights Watch believes that the criminalization of the voluntary, commercial
exchange of sexual services between consenting adults, as in the case of sex work by

consenting adults, also violates the right to privacy, including personal autonomy.94

There is increasing recognition that a state’s failure to provide transgender people with a
simple and accessible procedure to change their gender marker on official documents
violates their rights. A joint statement in 2015 by 12 UN agencies, ranging from UNICEF to
the World Food Programme, called on governments to ensure “legal recognition of the
gender identity of transgender people without abusive requirements,” such as forced

sterilization, treatment, or divorce.95

These provisions provide Sri Lanka with an opportunity to eliminate laws and practices that

discriminate on the basis of gender expression, gender identity, and sexual orientation.

194 |CCPR, art. 17.

195 International Labor Organization, et al., “Ending Violence and Discrimination against Lesbian, Gay, Bisexual, Transgender
and Intersex People,” September 2015,
http://www.ohchr.org/Documents/Issues/Discrimination/Joint_LGBTI_Statement_ENG.PDF (accessed July 22, 2016).
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Full Recommendations

To the Parliament of Sri Lanka

Pass comprehensive anti-discrimination legislation that prohibits
discrimination, including on grounds of gender identity and sexual
orientation, and includes effective measures to identify, prevent, and

respond to such discrimination.

Repeal sections 365 and 365A of the Sri Lankan Penal Code, which
criminalize same-sex relations between consenting adults; section 360A,
which criminalizes some forms of sex work; the Vagrants’ Ordinance, which
may be used to criminalize transgender people and sex workers; and the

Brothels Ordinance, which may be used to criminalize sex workers.

Create an independent complaints mechanism in conformity with
international standards to allow victims of police abuse, including LGBTI
people, to report cases of police mistreatment in a manner that guarantees

full confidentiality and respect for their right to privacy.

To the Steering Committee of the Constitutional Assembly

Explicitly include gender identity and sexual orientation alongside race,
religion, language, caste, sex, political opinion, place of birth, and other
such grounds as protected characteristics in non-discrimination provisions

of the new constitution.

In line with Sri Lanka’s obligations as a state party to the International
Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights, ensure that rights to life, privacy, and
the highest attainable standard of health are included in the draft for the

new constitution.

To the Ministry of Justice

Draft comprehensive anti-discrimination legislation that includes
provisions outlawing discrimination on the basis of gender identity and

sexual orientation.
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Advise the government and other officials on Sri Lanka’s international
treaty obligations, including with regard to privacy and non-discrimination

on grounds of gender identity and sexual orientation.

To the Ministry of Health

Introduce and implement a gender recognition procedure in accordance
with international standards and good practice to allow people to change
their legal gender on all documents through a process of self-declaration
that is free of medical procedures or coercion. Such gender recognition
procedure should ensure that changes to documents are made in a way
that protects privacy and dignity. The process should be developed in
consultation with a variety of groups including transgender and intersex
persons drawn from different backgrounds, other experts who have
experience working with transgender and intersex persons, and the
National Human Rights Commission.

Engage effectively with transgender people and men who have sex with
men on HIV education, prevention, counseling, testing, and treatment

activities specifically targeting these groups.

Ensure that training for all doctors, nurses, and other staff includes a

component on non-discrimination and health issues affecting LGBTI people.

Ensure that experts and services relating to health issues affecting LGBTI
people are available and accessible in Sri Lanka, and that clear guidance
on how to access such experts and services is available to medical staff

and patients.

In collaboration with community-based organizations, establish
sensitization programs for health workers aimed at dismantling stigma

towards LGBTI people.

Consistent with international medical consensus, issue clear guidelines
that same-sex sexual orientation, attraction, and behavior, and transgender

identity are not medical pathologies.

Conduct needs assessments of the health (including mental health) needs
of LGBTI people and develop programming to address those needs. Such an

assessment should be conducted respecting the privacy and dignity of
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LGBTI individuals, allowing them the option to voluntarily participate in
such an assessment should they wish to do so, allowing options for

anonymity and protecting identity.

Make strong public statements opposing discrimination in access to health
services on other public services on the grounds of gender identity and

sexual orientation.

Advocate for the decriminalization of same-sex conduct in order to improve

access to HIV prevention and treatment services.

To the Ministry of Women and Child Affairs

Organize a consultation with LGBTI and women’s rights organizations and
activists to address the needs of self-identified lesbian and bisexual
women and girls, as well as other women who have sex with women and
transgender people.

Make clear that self-identified lesbian and bisexual women and girls, as

well as other women who have sex with women and transgender people,

are included in the ministry’s mandate and in its policies and programs.

To the Ministry of Law and Order

To the Police

Take all appropriate measures to ensure that all police officers respect the
rights to non-discrimination, equality, and privacy, and do not discriminate
in the exercise of their functions, including on grounds of gender

expression and identity and sexual orientation.

Take all appropriate measures to ensure that all police officers respect the
rights to non-discrimination, equality, and privacy, and do not discriminate
in the exercise of their functions, including on grounds of gender

expression and identity and sexual orientation.

Take appropriate disciplinary or legal action against police personnel who

fail to respect the rights to non-discrimination, equality, and privacy, or
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who engage in criminal misconduct against LGBTI people, including assault

and mistreatment.

e Stop arbitrarily detaining people based on their gender expression, gender
identity, sexual orientation, or sex worker status, including by prohibiting
police officers from arresting transgender people for “cheating by

personation” under section 399 of the Penal Code.

e Ensure that any lawful arrest of anyone self-identifying as a woman
(including transgender women and intersex women) is conducted in the
presence of women police officers wherever possible, and that they are
detained in women’s lock-ups or jails or separate lock-ups that respect
their privacy and dignity.

e Investigate all allegations of abuse or threats against individuals on
grounds of gender expression, gender identity, or sexual orientation, and
ensure fair and impartial investigations of the complaints that hold

perpetrators accountable to the fullest extent of the law.

e Implement appropriate training of police commanders and personnel on
the Sri Lankan Constitution’s Chapter Il covering fundamental rights and its
applicability to LGBTI people, in collaboration with LGBTI activists and civil

society organizations.

e Conduct outreach to civil society groups, including those that represent
marginalized groups such as LGBTI people and sex workers, to provide
them with information about how victims of human rights abuses can
come forward with information regarding police officers responsible for

such abuses.

o Publicly recognize and commend police officers who undertake active
efforts to protect LGBTI people from violence and discrimination in order to
send a message to the entire police force that they should uphold their

obligation to protect all people within Sri Lanka.

To the Registrar General’s Department
e Collaborate with the Ministry of Health and other government agencies to

introduce and impalement a gender recognition procedure to allow people
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to change their legal gender on their birth certificate through a process of

self-declaration that is free of medical procedures or coercion.

Issue a new birth certificate to people who request to change their legal
name and/or gender marker to enable them to avoid constant and
humiliating scrutiny about their gender identity triggered by an amended,

not reissued, certificate.

Ensure that training for all staff, and especially those who serve members
of the public, includes a component on legal gender recognition

and non-discrimination.

To the Department of Registration of Persons, Department of Immigration
and Emigration

Collaborate with the Ministry of Health and other government agencies to
introduce and implement a gender recognition procedure to allow people to
change their legal gender on their National Identity Card and passport
through a process of self-declaration that is free of medical procedures

or coercion.

Ensure that training for all staff, and especially those who serve members
of the public, includes a component on legal gender recognition

and non-discrimination.

To the National STD/AIDS Control Program

Engage effectively with transgender people and men who have sex with men

on HIV education, prevention, counseling, testing, and treatment activities.

Publicly condemn discrimination on grounds of gender identity and sexual

orientation as an impediment to access to HIV prevention and treatment.

To the National Human Rights Commission

Continue to facilitate and monitor a gender recognition procedure to allow
people to change their legal gender on their official documents through a

process of self-declaration that is free of medical procedures or coercion.
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Closely monitor instances of violence and discrimination against LGBTI

people, including by law enforcement officials and medical professionals.

Make recommendations to the Sri Lanka Police Service to improve
compliance with national and international law with regard to LGBTI rights,

and monitor their adherence to those laws.

Conduct awareness-raising campaigns for general public, journalists, and
public officials, including law enforcement officials and medical
professionals, which include promoting tolerance and respect for diversity,
including gender expression, gender identity, and sexual orientation.
Conduct outreach to the general public and to civil society groups,
including those that represent marginalized groups such as LGBTI people,
to provide them with information about how victims of rights abuses can

file complaints with the National Human Rights Commission.

To the Sri Lanka Medical Council, Medical Association, and College of

Psychiatrists

Consistent with international medical consensus, issue clear guidelines
that same-sex sexual orientation, attraction, and behavior and transgender

identity are not medical pathologies.

Issue circulars to medical professionals about the impact of stigma and

discrimination on health outcomes of LGBTI people.
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Annex |

Original version of a rejection letter Krishan received from the Registrar General’s Department in response to
his application to change the gender marker on his birth certificate.
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Annex I

The National Human Rights Commission in a meeting on January 26, 2016 gave Human

Rights Watch the following account of how the draft gender recognition certificate emerged
and evolved:

On March 31, 2015, the Commission received a complaint from a transgender
woman whose application to change her birth certificate was refused, in spite of a
psychiatrist’s certificate in support of her application.

On April 23, 2015, the Commission wrote to the Registrar General’s Department
asking for their observations concerning the complaint.

On May 11, 2015, the Registrar General’s Department replied with their report
concerning the complaint. It noted that changing gender markers on documents
would require a physician’s (not psychiatrist’s) certificate describing the
applicant’s circumstances, including: current and previous gender, and details of
surgery and all other medical treatment, including entries made in the “bed head
ticket” (a document filled by a medical officer describing a patient’s condition at
admission and discharge). This list would require applicants to produce evidence
of sex reassignment surgery.

The Registrar General’s Department noted that, if all requested documents were
provided, it would decide applications to change gender markers on a case-by-
case basis.

On June 16, 2015, the Commission held a meeting with the complainant and
various stakeholders, including the Registrar General, the Inspector General of
Police, the National STD/AIDS Control Programme, the National Mental Health
Institute (represented by Dr. Kapila Ranasinghe), the Department of Registration of
Persons, the Department of Immigration and Emigration, and civil society groups
that work with transgender people and other sexual and gender minorities,
including EQUAL GROUND and Heart2Heart.

At the meeting, Dr. Kapila Ranasinghe explained that getting sex reassignment

surgery in Sri Lanka is very costly and difficult. He recommended that final surgery
should not be a requirement for changing gender markers on official documents.
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Based on that discussion, the Commission produced a draft of the gender
recognition certificate.

e On September 28, 2015, the Commission held a meeting with the Registrar General
and secretary to the Ministry of Health. The Registrar General verbally agreed with
the format of the gender recognition certificate and said that his department would
accept it to change the content of the birth certificate once it is operationalized.

e On October 8, 2015, the Commission sent a recommendation to secretary to the
Ministry of Health formally asking the Ministry to accept the gender recognition
certificate as an official document and to circulate it to all psychiatrists working
with transgender people. The Commission gave the Ministry two months to
respond to the letter and implement the draft gender recognition certificate, with a
deadline of December 8.

e OnJanuary 4, 2016, the Commission held a meeting with the director of Mental
Health at the Ministry of Health, representing the secretary to the Ministry of
Health. The director of Mental Health informed the Commission that the Ministry
intended to submit the draft of the gender recognition certificate for review by the
Sri Lanka College of Psychiatrists to provide their technical expertise.

In January, the Commission received two additional complaints from transgender
people who were unsuccessful in changing their documents.

e OnJune 16, 2016, the Ministry of Health mailed a circular setting out guidance on
issuing the gender recognition certificate to provincial health secretaries and
directors of health services, regional directors of health services, directors of
teaching hospitals, medical superintendents of hospitals, heads of specialized
campaigns, heads of health institutions, and deans of medical faculties.

e AsofJuly 2016, the National Human Rights Commission was awaiting a response to
the proposed gender recognition certificate from the Registrar General’s
Department.¢

196 Human Rights Watch email correspondence with Menaka Herath, National Human Rights Commission, July 7, 2016.
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Annex I

Original and translated versions of Krishan’s birth certificate as amended to indicate a change in “Sex” from
“Female” to “Male.” [Other personal details redacted.]
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“All Five Fingers Are Not the Same”

Discrimination on Grounds of Gender Identity and Sexual Orientation in Sri Lanka

In Sri Lanka, ideas about the way men and women should look and act are deeply entrenched. Transgender people and others
who challenge gender norms—including many lesbian, gay, bisexual, and intersex people—face a range of abuses from state
officials and private individuals that compromise the quality and safety of their daily lives, and their ability to access services
that are central to realizing basic human rights.

Based on interviews with 61 lesbian, gay, bisexual, transgender, and intersex (LGBTI) people in four Sri Lankan cities, “All Five
Fingers Are Not the Same” examines abuses against transgender people and others who do not conform to social expectations
of gender and sexuality. Transgender people experience arbitrary detention, police mistreatment, and discrimination accessing
health care, employment, and housing. These violations take place in a legal landscape that fails to recognize the gender identity
of transgender people without abusive requirements and makes same-sex relations between consenting adults a criminal offense.

As the government implements security sector reform and adopts a new constitution, it should take steps to protect the human
rights of LGBTI people. Sri Lanka should recognize all citizens according to the gender with which they identify and issue documents
that reflect that gender, without requiring medical diagnosis or treatment. And it should eliminate laws and practices that
discriminate on the basis of gender identity and sexual orientation so LGBTI people can live free of abuse.

A transgender woman in Colombo told
Human Rights Watch she wants to change
the gender designation on her passport
from “male” to “female.”

© 2016 Samantha
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