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Summary

“We want to end impunity in Ivory Coast. No one is above the law. All those
that committed blood crimes will be punished ... There will be no
exceptions.”

—Ilvorian President Alassane Ouattara, Dakar, May 2011

In October 2015, Ivorians gave President Alassane Ouattara another five-year mandate in
an electoral process that the African Union and the Economic Community of West African
States considered largely free and fair.

The October presidential election was the first since the country’s 2010 polls, when the
failure of incumbent President Laurent Gbagbo to cede power to Ouattara triggered a five-
month conflict during which forces loyal to both sides committed serious human rights
violations. Civilians were summarily executed. Women were brutally gang-raped. Villages
were burned to the ground. By the end of the conflict, at least 3,000 civilians were killed
and more than 150 women raped during violence that was waged along political, and, at

times, ethnic, and religious lines.

The 2010-2011 crisis was the culmination of a decade-long cycle of political violence and
impunity, which included election-related abuses in 2000 and a 2002-2003 armed conflict,
during which perpetrators of human rights violations escaped prosecution for their crimes.
Many of those who were implicated in past abuses went on to commit crimes during the

2010-2011 crisis, a stark reminder of the high cost of impunity.

When President Ouattara finally took office in May 2011, he promised to bring the
perpetrators of post-election abuses to justice. To an extent, there has been progress at
the international level: Gbagbo and Charles Blé Goudé, a former youth minister and leader
of a pro-Gbagbo militia group, are currently on trial before the International Criminal Court

(ICC) on charges of crimes against humanity.

The ICC has also charged Gbagbo’s wife, Simone, with crimes against humanity committed

during the post-election crisis, but Céte d’lvoire has still not transferred her to The Hague,
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despite its obligation to do so as a member of the court. The ICC has yet to take concrete
action against any member of the pro-Ouattara forces, although ICC Prosecutor Fatou
Bensouda has repeatedly stressed that her office’s investigations, which are ongoing, are

impartial.

At the national level, Ouattara established several mechanisms aimed at promoting truth
seeking and accountability, including a national commission of inquiry to investigate and
document abuses committed during the crisis and, in June 2011, a taskforce of judges and
prosecutors, known as the Special Investigative and Examination Cell, to handle
prosecutions of crimes related to the post-election violence. The commission of inquiry
published a summary of its findings in August 2012, concluding that crimes had been
committed during the 2010-2011 crisis by forces loyal to both Gbagbo and Ouattara and

stressing the importance of trying all perpetrators, regardless of their affiliation.

President Ouattara’s creation of the special cell to spearhead efforts to pursue
perpetrators in national courts offered hope that, finally, the government was taking
concrete steps to address Cote d’lvoire’s deeply entrenched culture of impunity.
Investigations of serious international crimes are complex and require specialized
expertise; some investigations can take years. Consolidating resources, expertise and

support into one unit was a promising step.

Yet it was not until late 2014—more than three years after its creation—that the government
started providing consistent support to the special cell to fulfill its mandate. More recently,
the cell has been able to make progress, which is encouraging, but victims will only

receive justice if perpetrators receive trials that are independent, impartial and fair.

Based on interviews conducted by Human Rights Watch with more than 70 people,
including Ivorian government officials, members of the judiciary, representatives of civil
society groups, international criminal justice experts, UN officials, diplomats, and donor
officials, this report outlines critical areas requiring additional government support so that
Codte d’lvoire can deliver credible justice. Notably, in addition to maintaining support for
investigations, the government should take steps to strengthen the independence of the
judiciary; protect judges, lawyers, and witnesses involved in sensitive cases; and support

legal reforms that would respect the fair trial rights of defendants. President Quattara
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should also make clear that presidential pardons are not available for those convicted of
serious abuses.

A History of Uneven Support

National accountability efforts inevitably depend heavily on the government’s financial
and political support, which initially the Ivorian government was very slow to provide to the

special cell.

From its inception until late 2014, the work of the special cell was marred by staffing
shortages and budgetary constraints. In late 2013, a government spokesperson said the
cell would imminently close, and, while it continued to operate, its existence seemed
precarious. In the face of these obstacles, the cell made very limited progress in its

investigations into either side’s role in human rights violations.

Beginning in late 2014, the government finally started providing the cell with the backing it
needs to effectively investigate post-election abuses. The staffing in the cell has remained

stable, and it has an adequate budget to conduct investigations.

The special cell in 2015 made significant progress in cases involving human rights abuses
committed during the post-election crisis. Investigations are targeting high-level members
of pro-Gbagbo and, importantly, pro-Ouattara forces, including those currently occupying

key positions in the Ivorian army.

But the government’s shift in favor of supporting justice, while welcome, seems fragile.
Several international diplomats and other observers interviewed by Human Rights Watch
said that this shift could be explained by two factors: the recent presidential election and
the need to deliver on past and more recent promises, and the ICC’s work in Cote d’lvoire,

including its heightened focus on abuses committed by pro-Ouattara forces.

That the government’s support for accountability may be linked to these factors raises
concerns about its durability over the long term. In mid-2015, amid progress in
investigations in human rights abuses committed during the 2010-2011 crisis, Human

Rights Watch learned that the executive was pressuring the cell to finish its work
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prematurely, which threatened to undermine the quality of the special cell’s investigations.
While the investigations ultimately moved forward, the process remains susceptible to

executive interference.

The risks associated with delivering flawed justice are very real, as illustrated by last year’s
trial and conviction of former First Lady Simone Gbagbo for crimes against the state.
Gbagbo’s trial and 20-year sentence, which was twice the sentence requested by the
prosecution, was marred by a number of fair trial concerns. These concerns have lent
weight to efforts by Simone Gbagbo and her supporters to publicly denounce the guilty

verdict and question the legitimacy of the proceedings.

Since perpetrators of the 2010-2011 post-election abuses often acted against rival political
factions, and, at times, against members of rival ethnic and religious groups, the stakes
are especially high for fairly adjudicating the crimes. A justice process that is independent,
impartial, based on solid evidence, and respectful of a defendant’s fair trial rights is
essential to give victims the redress they deserve. Credible justice is also better equipped
to withstand efforts to politicize the outcome and help cement the rule of law in Cote

d’Ivoire.

Concrete Steps to Support Credible Justice

President Ouattara said after his reelection that he remains committed to prosecuting
those who committed abuses during the 2010-2011 post-election crisis, and that, “justice
must be equal for all; we need to avoid impunity.” Ouattara has also stated that Céte
d’lvoire’s justice system is now operational, and there is no need to surrender any more

suspects to the ICC.

The conduct of cases related to the crisis, which will be closely scrutinized by the ICC and
the international community more broadly, will be a test of how much Céte d’lvoire’s
justice system has improved since President Ouattara came to power. Moving forward,
there are a number of steps Cote d’lvoire’s government—and its new justice minister,

Sansan Kambile—can take to more effectively prioritize justice.

First, it remains critical that the government maintains its support for the special cell’s

investigations. The government should make clear its intention to support the cell’s work
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and its operational independence. The government should also maintain the current
staffing in the cell and continue to provide the resources needed to do its work. Further,
given the complexity of addressing allegations of serious human rights violations, the
government should invite or support efforts by the cell’s investigating judges—and by the
trial judges who will ultimately hear cases—to seek assistance and training from outside

experts as needed.

The judiciary must also be able to act with independence and impartiality to build the rule
of law. In Cdte d’lvoire, as in many other countries recovering from conflict, sensitive cases
involving grave abuses are highly politicized. Cote d’lvoire has a long history of executive
interference in judicial decision-making, a concern that has persisted during President
Ouattara’s time in office. The government should strengthen the legal architecture—which
includes revising the constitution and passing a law on the profession of magistrates—to

help close the loopholes that would otherwise facilitate political interference.

Judges, prosecutors, and witnesses must also be able to participate without fear. There is
still no framework to provide protection to judges, prosecutors, lawyers and witnesses. The
lack of any system of formal or informal protection risks exposing these actors to threats or
reprisals, compromising their ability to effectively participate in proceedings. The
government is currently reviewing legislation to protect witnesses, and should take steps
to make passage of the law a priority. The government should also take to steps to more

effectively protect judicial officers engaged in sensitive cases.

Due process is a critical component of credible justice. There has been some momentum in
bringing Cote d’lvoire’s criminal law in line with its obligations under the Rome Statute.
However, many defendants who were arrested during or shortly after the 2010-2011 crisis
remain in pre-trial detention. Judicial authorities should take urgent steps to address these
cases including implementing human rights standards that detention before trial should
be the exception and not the rule, and that anyone detained is entitled to a speedy trial or
release. The Ivorian authorities should also provide defendants with the ability to appeal
their conviction on questions of fact and law to ensure compliance with the International
Covenant on Civil and Political Rights and the African Charter on Human and Peoples’
Rights.
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Finally, President Ouattara should make clear that no one convicted of serious human
rights abuses will be eligible for a presidential pardon. To do otherwise would only deny

victims—who have already waited nearly five years—meaningful justice.

The Role of Cote d’Ivoire’s International Partners

Cdte d’Ivoire’s international partners, especially France, the United States, and the
European Union, should maintain credible justice for serious crimes as a priority in the
political, technical, and financial support they offer the national authorities. There are a
number of steps these bilateral partners can take to support justice, including by offering
or supporting opportunities to train legal professionals dealing with human rights cases
related to the post-election crisis. Such support should include actors at all stages of the
judicial process, including prosecutors, police, judges, defense lawyers, and those
involved in witness protection.

The ICC remains a critical actor in Cote d’lvoire. The ICC’s technical expertise behooves the
court’s staff—and the ICC’s 124 member states—to find cost-neutral opportunities to share
best practices when it comes to handling allegations of crimes that fall under the ICC’s
jurisdiction.

The ICC’s investigation into pro-Ouattara forces also remains a vital lever in pushing for
justice at a national level. While positive developments in the case against Laurent
Gbagbo and Charles Blé Goudé are welcome, it remains critical that the ICC take concrete
steps in its investigations of abuses by forces loyal to President Quattara so that victims of

these crimes have a path to justice.

The United Nations also has an important role to play. The UN peacekeeping mission, in
operation since 2004, has provided assistance to rule of law and transitional justice
efforts, and in monitoring human rights abuses and progress in the country’s courts. In
2014, as part of a long-planned drawdown of the mission from the country, the UN Security
Council removed the mission’s rule of law mandate but left in place a role for monitoring
human rights. The UN Security Council should maintain the mission’s role in monitoring
national judicial proceedings and consolidating Cote d’lvoire’s fragile progress on

accountability.
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Over the longer term, the Office of the High Commissioner for Human Rights (OHCHR) and
the United Nations Development Programme (UNDP) should find avenues to fill the gap
following the United Nations Operation in Cote d’Ivoire’s (UNOCI) departure. Notably, the
Ivorian government and international donors should support the maintenance of an
OHCHR mission in Céte d’lvoire. Both OHCHR and UNDP should look for opportunities to
provide technical assistance and to monitor proceedings involving allegations of grave

human rights violations.
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Recommendations

To the Ivorian Government, Especially the President and the Justice Minister

Strengthen Investigations and Prosecutions

Maintain the current investigating judges in the cell for the duration of
investigations into human rights crimes to avoid further delays in investigating
abuses committed during the post-election conflict.

Explore ways to provide technical support to the special cell as it conducts

investigations into human rights abuses.

Bolster Judicial Independence

Revise the Code of Criminal Procedure to provide investigating judges with direct
access to the next judicial phase to determine whether a case should move to trial.
Amend the constitution to remove the President from the head of the Conseil
Superieur de la Magistrature (High Judicial Council).

Revise the law regulating the magistrate’s profession to remove the executive’s
authority over promotion, discipline and overall advancement of judges.

Invite the UN special rapporteur on the independence of judges and lawyers to
conduct a country visit in accordance with the terms of reference for special

procedures mandate holders.

Better Protect Judges, Prosecutors, Lawyers, and Witnesses

Move forward with a draft law for witness protection, provided the measures are
consistent with a defendant’s right to a fair trial.

Sponsor or seek assistance to train prosecutors, investigating judges, and police
investigating serious international crime cases on assessing potential risks to
witnesses and using discrete security measures to prevent or minimize risk.
Provide similar trainings to judges and other courtroom staff working on serious
international crimes regarding in-court measures that can be used to protect
witnesses and minimize trauma.

Provide escorts by specially trained and vetted officers for witnesses traveling to

and from court, where beneficial or preferred by the witness.
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e Approach third countries for the purpose of concluding relocation agreements for
witnesses who cannot remain in Cote d’lvoire because of their participation in the
judicial process.

e Bolster security for judges, prosecutors, and lawyers working on serious
international crime cases as a matter of priority, including by providing escorts as
needed in investigations and bodyguards where there is an elevated risk of threats.

e Approach donors to obtain assistance as needed in implementing the above

recommendations.

Improve Fair Trial Rights of Defendants

e Press forward on reform of the cour d’assises system, the first instance court with
jurisdiction over serious crimes, to ensure compliance with the International
Covenant on Civil and Political Rights as soon as possible. Ensure full protection
for defendants’ rights to a fair trial within a reasonable time, the right to receive
reasons for decisions, and a meaningful right of appeal.

o Make mandatory the provision of a lawyer for defendants in criminal cases at an
earlier stage of the proceeding, as well as the provision of legal aid for indigent

defendants.

Cooperate with the International Criminal Court
o Support efforts by the special cell to submit requests for assistance in
investigations to the ICC under article 93(10) of the Rome Statute.
o Cooperate with the ICC’s ongoing investigations against the OQuattara side and
cases currently before the court in compliance with the government’s obligations
under the Rome Statute.

e Surrender Simone Gbagbo to the ICC.

To the National Assembly

e Pass legislation aimed at providing protection to witnesses inside and outside of
the courtroom.
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To Staff in the Special Investigative and Examination Cell, including the
Procureur de la Républigue and the Investigating Judges

e Ensure close and regular coordination between investigative judges to minimize
duplication in investigations, including when approaching victims, possible
witnesses and defendants.

e Seek out opportunities to strengthen working-level relationships with staff in the
Office of the Prosecutor of the ICC.

To Cote d’Ivoire’s Judiciary Reviewing the Files of Defendants in Pre-Trial
Detention

e Grant provisional release to all defendants in pre-trial detention still awaiting trial
in relation to crimes committed during the 2010-2011 post-election crisis, unless
there is concrete evidence that an individual is a flight risk, will interfere with

witnesses, or poses a clear and serious danger to others.

To Cote d’Ivoire’s Government Partners, including the European Union,
France, and the United States

e Support training for staff in the special cell on key issues relating to investigations
and witness protection.

e Create opportunities for prosecutors, investigating judges, and judicial police
investigating serious international crimes in other countries to share best practices
with staff in the special cell.

e Support opportunities to promote strong working-level relationships between
Ivorian judicial staff handling serious international crimes cases and the ICC,
including through workshops to exchange best practices in investigations.

e (Continue to prioritize the fight against impunity in political dialogue with the
Ivorian authorities, reinforcing the importance of consistent government support
for a special cell that can work independently and impartially.

e Ensure careful and ongoing scrutiny of judicial independence in light of the UN
guidelines on judicial independence and the Principles and Guidelines on the Right

to a Fair Trial and Legal Assistance in Africa.
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e Grantrequests from the Ivorian government to conclude relocation agreements for
witnesses who need enhanced protection because of their participation in the
judicial process for post-election abuses.

e Stress Cote d’lvoire’s obligation to cooperate with the ICC, including the surrender
Simone Gbagbo to The Hague.

To the United Nations Operation in Cdte d’Ivoire

e Continue with private and public diplomacy pressing the government to maintain
its backing for the special cell, respect the separation between the executive and
the judiciary, and support fair and credible justice for post-election abuses.

e Coordinate with the United Nations Office of the High Commissioner for Human
Rights and the United Nations Development Programme to provide technical
assistance to lvorian authorities and to monitor proceedings involving allegations
of grave human rights violations, especially in light of UNOCI’s impending
drawdown.

e Inlight of ONUCP’s impending drawdown, solicit the support of the Ivorian
government and international donors for the maintenance of a United Nations
Office of the High Commissioner for Human Rights (OHCHR) mission in Cote
d’lvoire.

To the United Nations Security Council

e When considering the renewal of UNOCI’s mandate, maintain a strong human
rights component in the mission to monitor national judicial proceedings and help
consolidate progress on accountability to date.

To the United Nations Independent Expert on the Human Rights Situation in
Cote d’lvoire

e Continue to carefully monitor progress in investigations, prosecutions, and any
trials related to 2010-2011 post-election abuses to ensure they are conducted in

accordance with fair trial standards.
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To the United Nations Special Rapporteur on the Independence of Judges
and Lawyers

e Submit a request to the Ivorian government seeking a country visit in accordance

with the terms of reference for special procedures mandate holders.

To the International Criminal Court, Office of the Prosecutor

e (Continue to intensify investigations against perpetrators on all sides of the post-
election conflict.

e Flag gaps in the capacity of the Ivorian justice system so that donors can effectively
direct technical support.

e Seek out opportunities to strengthen working-level relationships with staff in the
special cell, including by sharing expertise in key areas relating to investigations.
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Methodology

This report is based primarily on information gathered during four research missions in
Abidjan conducted by three Human Rights Watch staff between April 2014 and December
2015, this report outlines critical areas requiring additional government support so that
Cote d’lvoire can deliver credible justice for serious abuses committed during the 200-2011

crisis.

During this period, staff interviewed more than 70 people, including Ivorian government
officials in the Presidency and in the Ministry of Justice; staff in the Special Investigative
and Examination Cell; representatives of international and Ivorian civil society groups;
United Nations officials; international experts in the field of criminal justice for serious
crimes; diplomats; journalists; and donor officials. Follow-up interviews were conducted in
person, by telephone, or over email between August and December 2015. Human Rights

Watch did not offer interviewees any incentives for the information provided.

Many of the individuals interviewed wanted to speak candidly, but wished to retain their
anonymity given the sensitivity of the issues they discussed. As a result, we have used
generic descriptions of interviewees throughout the report to respect the confidentiality of
these sources.
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I. Background

The High Cost of Impunity

History has shown that chronic impunity has fed repeated episodes of violence in Cote
d’lvoire, underscoring that justice, in addition to giving victims the redress they deserve, is

critical to achieving durable stability.

In December 1999, soldiers, disgruntled about low pay, seized power from former
President Henri Konan Bédié and asked his former chief of staff, General Robert Guei, to
lead the government. Although Guei’s government organized presidential elections in
2000, a controversial constitutional amendment excluded Ouattara from the election on

citizenship grounds.:

In October 2000, once it became clear that Gbagho was leading in the polls, Guei
attempted to claim the presidency, unleashing violence that led to scores of deaths. Guei
eventually fled and Gbagbo declared himself president. Ouattara immediately demanded
fresh presidential elections, claiming he had been unfairly excluded, which Gbagbo
refused. The bloody clashes that ensued were characterized by religious and ethnic
divisions as security forces and civilians supporting President Gbagbo clashed with the
mostly Muslim northerners who formed the core of Ouattara’s support. At least 200 people
were killed and hundreds injured in the violence that followed the October presidential
elections and, later, the December legislative elections. Those responsible were never

brought to justice, beginning more than a decade of impunity.

In September 2002, an attempted coup d’état against Gbagho’s government by northern

rebel groups triggered an armed conflict in which both the Forces Nouvelles? rebels and

! In targeting Ouattara, the Constitution as amended stipulated, “The candidate for the presidency must ... be of Ivorian
origin, born of father and mother who are also of Ivorian origin. He must never have renounced his Ivorian nationality, nor
have ever claimed he was of another nationality.” Constitution de la République de Cdte d'lvoire du 23 juillet 2000,
http://fr.africatime.com/sites/default/files/documents/2014/sep/cote_d_ivoire.pdf (accessed September 9, 2015), art. 35.
For discussion of Guei’s manipulation of the referendum process, see International Crisis Group, Cdte d’/voire: The War is Not
Yet Over, no. 72, November 28, 2003, http://www.crisisgroup.org/en/regions/africa/west-africa/cote-divoire/o72-cote-
divoire-the-war-is-not-yet-over.aspx (accessed November 10, 2015), pp. 7-8.

2-The Forces Nouvelles, who fought on Ouattara’s side during the post-election crisis and were instrumental in bringing him
to power, were a collection of three rebel groups who began a rebellion against President Laurent Gbagbo’s government in
September 2002. The rebellion was motivated by a desire to end political exclusion and discrimination against northern
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Gbagbo-aligned forces committed serious human rights crimes including summary
executions, indiscriminate attacks against civilians, sexual violence, and torture.
Although a May 2003 ceasefire formally ended hostilities, it left the country divided in two,
with the Forces Nouvelles controlling the north and the Gbagbo government and security

forces controlling the south.

No single alleged perpetrator credibly implicated in human rights violations committed

during the 2002-2003 armed conflict has been convicted for their alleged crimes.3

Many of those from both sides who escaped prosecution for abuses were again prominent
in the 2010-2011 post-election crisis, which left more than 3000 civilians dead and 150

women raped.

Elite security forces closely linked to Gbagbo dragged neighborhood political leaders from
Ouattara’s coalition away from restaurants or out of their homes into waiting vehicles.
Family members later found the victims’ bodies in morgues, riddled with bullets. Women
who were active in mobilizing voters—or who merely wore pro-Ouattara t-shirts—were

targeted and often gang-raped by armed forces and pro-Gbagho militia groups.

Pro-Gbagbo militiamen stopped hundreds of real and perceived Ouattara supporters at
checkpoints and then beat them to death with bricks, executed them by gunshot at point-
blank range, or burned them alive. In the western part of the country, Gbagbo militiamen
and allied Liberian mercenaries killed hundreds of people, choosing many of their victims

solely on the basis of their ethnicity.

Ivorians and remove Gbagbo, whose presidency they perceived as illegitimate due to flaws in the elections. Human Rights
Watch, Trapped Between Two Wars, August 2003, https://www.hrw.org/sites/default/files/reports/cotedivoireo8o3full.pdf;
Human Rights Watch, Because they have the guns... I’'m left with nothing, May 2006,
https://www.hrw.org/report/2006/05/25/because-they-have-guns-im-left-nothing/price-continuing-impunity-cote-divoire.
For a discussion of Gbagbo-era policies that discriminated against northern Ivorians and immigrants, see International Crisis
Group, Cote d’Ivoire: The War is Not Yet Over, pp. 7-8.

3- A UN commission inquiry report into human rights abuses committed during the 2002-2003 conflict, which included a
confidential annex that reportedly included 95 individuals deemed most responsible and deserving of criminal investigation,
has never been made public by the UN. See Human Rights Watch, “7hey Killed Them Like It Was Nothing:” The Need for
Justice for Cote d’Ivoire’s Post-Election Crimes, October 2011,
https://www.hrw.org/sites/default/files/reports/cdito11webwcover_o.pdf, p. 110.
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Brutal crimes were also committed by forces loyal to Ouattara, particularly after they began
a military offensive in March 2011 aimed at taking control of the country. In village after
village in the far west, members of the Republican Forces loyal to Ouattara killed civilians
from ethnic groups associated with Gbagbo, including elderly people who were unable to
flee; raped women; and burned villages to the ground. Later, during the military campaign
to take over and consolidate control of Abidjan, the Republican Forces again executed
scores of men from ethnic groups aligned with Gbaghbo—at times in detention sites—and

tortured others.

The toll of the 2010-2011 post-election violence is a stark reminder of the high cost of
impunity. Victims from all sides have expressed frustration to Human Rights Watch about
the lack of accountability to date for crimes committed during the post-election crisis. As
one civil society actor put it, “Justice has to proceed [impartially] if there is to be
reconciliation. There was the same hatred, the same animosity, in the killing done by both

sides. It will reduce tension if we recognize this and see justice on both sides.”s

Another civil society actor put it this way, “If we remain on the path we’re currently on, we
will return to where we were before. There will be another crisis...The impunity of today

leads to the crimes of tomorrow.”s

One Ouattara supporterin Abobo who was a victim of sexual violence during the crisis told
Human Rights Watch, “The people responsible for abuses must be punished. We have
suffered too much.”¢ A civilian from Yopougon who voted for Gbagbo in 2010 said, “We

speak about justice, but where is this justice?”7

In underscoring the imperative of justice, another civil society activist put it this way:

Justice reestablishes balance. It was two people who fought, not just one

side. Does the fact that you won give you the right to kill people? How can

4 Human Rights Watch interview with civil society activist, Abidjan, September 10, 2012.
5 Human Rights Watch interview with civil society activist, Abidjan, September 10, 2012.
6- Human Rights Watch interview, Abobo, Abidjan, August 1, 2015.

7- Human Rights Watch interview, Yopougon, Abidjan, August 4, 2015.
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reconciliation happen if justice is not impartial? That justice can’t bring

peace.®

A Promise of Justice?

In the early days of his first term, President Ouattara vowed to change the status quo on
impunity for the worst crimes. At his May 2011 inauguration, he promised that “all those
that committed blood crimes will be punished” without exception.? Soon after, the
president established a national commission of inquiry to investigate and document
abuses committed during the crisis. He also created a Commission on Dialogue, Truth and
Reconciliation (Commission Dialogue, Vérité et Réconciliation) to “work toward
reconciliation and the reinforcement of social cohesion between all communities” by

“seeking the truth on the violations committed in Cote d’lvoire.”°

Finally, he created a special investigative cell (since renamed /a Cellule Spéciale d’enquéte
et d’instruction, or the Special Investigative and Examination Cell) through an inter-
ministerial order to investigate and prosecute abuses committed during the post-election
crisis. Quattara initially gave it a 12-month mandate, then renewed it to run until the end of

2013.

The creation of the special cell was a welcome development. The intermittent conflict and
instability that followed the 1999 coup severely damaged the Ivorian justice system, with
one international donor describing the 2000s as a “lost decade” for justice sector reform.u
Given the challenges of rehabilitating the justice system after cycles of violence and more

than a decade of neglect, identifying justice for grave crimes as a priority, and creating an

8- Human Rights Watch interview with civil society activist, Yopougon, Abidjan, August 4, 2015.

29

9- Rukmini Callimachi, “Ivory Coast President: ‘no one is above the law,”” Associated Press, May 13, 2011.

10- Symmary of the final report of the Commission Dialogue, Vérité et Réconciliation (CDVR), p. 21 (on file with Human Rights
Watch). See also “Ordonnance n°2011 -167 du 13 juillet 2011 portant création, attributions, organisation et fonctionnement
de la Commission Dialogue, Vérité et Réconciliation,” Céte d’lvoire, available at Abidjan.net,
http://www.abidjan.net/gouv/p.asp?id=11 (accessed November 5, 2015), art. 5.

11- AFD, Note de Communication Publique d’Opération, Projet de renforcement du systéme judiciaire et pénitentiaire et de la
protection des droits de I’lhomme en Céte d’lvoire, p. 2. From 2002, many courts did not operate in the areas in the north and
west controlled by the rebel Forces Nouvelles. Political instability and underinvestment meant that courts in the government-
controlled areas were overburdened, outdated, and inefficient. The justice system was further weakened during the 2010-
2011 post-election crisis, when 17 of the country’s 37 courts and 22 of its 33 prisons were damaged.
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institution to realize it offered hope that the government was finally willing to address Cote

d’lvoire’s deeply entrenched culture of impunity.

Serious international crimes, such as war crimes, crimes against humanity, and genocide,
are often committed on a mass scale according to a plan or policy and are therefore more
complex than other crimes.2 Effectively investigating and prosecuting international crimes
requires expertise in linking the people who pull the triggers with orders from others
removed from the scene of the crime. The creation of the special cell could also potentially
yield practical benefits in investigations: consolidating expertise in a specialized unit
means that prosecutors, investigating judges, and judicial police are better placed to make
links between crimes that would otherwise be charged separately and potentially across
jurisdictions. This centralization increases the likelihood that the crimes will be effectively

investigated and prosecuted.s

While the creation of the special cell was positive, it can only deliver results with sufficient
support from the government. For much of the cell’s existence, the Ivorian government’s

inconsistent backing of its work has impacted its ability to make progress.

A History of Uneven Support for the Special Cell

The initial decree creating the special cell called for three investigating judges and 20
judicial police officers to assist with investigations. In September 2012, senior justice
officials under the then minister of justice told Human Rights Watch that three more
investigating judges would be added to the cell, bringing the total to six, a welcome move

given the scale of abuses and large number of potential cases.

Ultimately, however, the government took a different approach. Instead of enhancing the

cell’s resources, under the previous justice minister, Gnemena Coulibaly, the government

2. Not every ICHL case is necessarily complex, and certainly not all “classic” crimes are straightforward by comparison.
However, given the context, the law, the scope, the actors, the quantum of evidence, the necessity (often) for inter-
institutional and interstate cooperation, the need (often) for witness protection and support, the time elapsed since the
underlying acts took place, and the fact that the accused are frequently not the physical perpetrators of the underlying act,
such cases tend to be more complicated than “classic” criminal cases. Office for Democratic Institutions and Human Rights,
Supporting the Transition Process: Lessons Learned and Best Practices in Knowledge Transfer(Warsaw: Organization for
Security and Cooperation in Europe, 2010), http://www.osce.org/odihr/68108 (accessed September 1, 2015), p. 17.

13- Human Rights Watch, 7he Long Arm of Justice: Lessons from Specialized War Crimes Units in France, Germany, and the
Netherlands, September 2014, https://www.hrw.org/report/2014/09/16/long-arm-justice/lessons-specialized-war-crimes-
units-france-germany-and, p. 5.
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stripped the special cell of its staff, at one point cutting the number of judicial police
officers down to four and replacing or removing investigative judges.* Given the complex
nature of cases involving serious international crimes, the replacement of investigating
judges—who then had to familiarize themselves with the underlying allegations—and
reduction of investigative capacity inevitably had an impact on the cell’s ability to produce
results.

The cuts appeared to reflect the government’s diminishing support for the cell. A
government spokesperson announced in late 2013 that the special cell was no longer
needed because the country’s justice system had been reinstated. The cell’s vulnerability
to executive decisions showed the disadvantage of creating the unit through an inter-

ministerial order, instead of through a law promulgated by the National Assembly.

Ultimately, following intense national and international pressure to maintain the cell, on
December 30, 2013, President Quattara extended its mandate (renamed the Special
Investigative and Examination Cell, /a Cellule Spéciale d’enquéte et d’instruction) through
a presidential decree. However, it took nearly six months for the government to formally

reappoint staff to the cell.

The lack of formal appointment meant that the newly-placed investigating judges could not
access funds needed to conduct investigations outside of Abidjan. As a result,
investigating judges could not pursue allegations of crimes in western Coéte d’lvoire, the

theater of many crimes committed by pro-Ouattara supporters. In the interim, a number of

4- “Cdte d'lvoire: amputée, la cellule spéciale d'enquéte perd encore de son efficacité,” Radio France Internationale, June 24,
2013, http://www.rfi.fr/afrique/20130624-cote-ivoire-cellule-speciale-enquete-perd-encore-son-peu-efficacite/ (accessed
September 1, 2015); Maureen Grisot, “La C6te d’lvoire affiche de maigres résultats dans la lutte contre 'impunité,” Le Monde
International, October 23, 2013, http://www.lemonde.fr/international/article/2013/10/23/la-cote-d-ivoire-affiche-de-
maigres-resultats-dans-la-lutte-contre-l-impunite_3501357_3210.html (accessed September 1, 2015).

15- “Débat autour de la suppression de la Cellule spéciale d’enquéte / Bruno Nabagné Koné : Il n’y a plus de raison de la
maintenir,” La Patriote (Abidjan), October 24, 2013, http://news.abidjan.net/h/478486.html (accessed September 1, 2015).
16 Décret n® 2013-93 du 30 décembre 2013 portant création, attributions, composition et fonctionnement de la cellule

special d’enquéte et d’instruction, copy on file with HRW; “Cote d’lvoire: Positive Sign for Justice,” Human Rights Watch news
release, January 9, 2014, https://www.hrw.org/news/2014/01/09/cote-divoire-positive-sign-justice.

19 HUMAN RIGHTS WATCH | MARCH 2016



Ivorian and international NGOs, including Human Rights Watch, expressed concern about

the government’s ostensible lack of support for the cell.

Even after their formal appointment, until the fall of 2014, investigating judges in the cell
had limited financial support to conduct investigations.®® In late 2014, the UN secretary
general, in a late 2014 progress report to the UN Security Council on operations in Cote
d’lvoire, said that these staffing and resource constraints “undermine[d] the government’s

fight against impunity.”

The breadth and open-endedness of the cell’s mandate have also been problematic. The
initial mandate was to investigate crimes “relative to events in Cote d’lvoire after
December 4, 2010,” the date the crisis began.z° The cell has divided its work into three
categories of cases of crimes related to the crisis: economic crimes, crimes against the
state, and human rights crimes. However, there was no clearly determined end date for the
period under the cell’s consideration, and the Ministry of Justice tasked the cell with cases
not directly related to the 2010-2011 post-election crisis. The resulting caseload stretched
the cell’s limited resources and made it difficult for staff to focus on the human rights

crimes committed during the post-election crisis.2

The December 2013 presidential decree renewing the cell’s mandate replicated the
problem. The decree reiterated the cell’s mission to investigate crimes from the 2010 post-
election crisis, but also left open the possibility of pursuing “all infractions connected orin

relation to these crimes.”22 So the special cell continued to take on cases not directly

17- “lvory Coast: For a genuinely operational Special Investigation Unit,” International Federation for Human Rights (FIDH)
news release, May 16, 2014, http://www.fidh.org/en/africa/cote-d-ivoire/15480-for-a-genuinely-operational-special-
investigation-unit (accessed September 1, 2015).

18. FIDH, “Cbte d’Ivoire : choisir entre la justice et 'impunité,” December 11, 2014, https://www.fidh.org/La-Federation-
internationale-des-ligues-des-droits-de-l-homme/afrique/cote-d-ivoire/16629-cote-d-ivoire-choisir-entre-la-justice-et-I-
impunite (accessed September 14, 2015), p. 10.

19- United Nations Security Council, “Thirty-fifth report of the Secretary-General on the United Nations Operation in Cote
d’lvoire,” S/2014/892, December 12, 2014, http://www.un.org/en/ga/search/view_doc.asp?symbol=5/2014/892 (accessed
September 14, 2015), para. 12.

20- Arrété n° 020 du 24 juin 2011 portant création, organisation, attributions et fonctionnement d’une cellule spécial
d’enquéte relative (copy on file with HRW), art. 2.

21 «“Cpte d’Ivoire: Positive Sign for Justice,” Human Rights Watch news release, January 9, 2014,
http://www.hrw.org/news/2014/01/09/cote-d-ivoire-positive-sign-justice.

22 Décret n°® 2013-93 du 30 décembre 2013, art. 2.
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related to the human rights crimes committed during the crisis, including the 2004

disappearance of a Canadian journalist from Abidjan.2:

Late 2014: A Shift in the Right Direction?

After years of offering tepid support for accountability, beginning in late 2014, the
government began showing signs that it would give more priority to justice. In late 2014,
for the first time since it began operating, and after significant pressure from national and
international human rights groups and diplomats, the cell finally had the financial

resources needed to conduct investigations.z

In July 2015, media reports suggested that the cell is continuing its investigations into
alleged abuses by high-level Gbagbo supporters, and is also investigating key military
officials who supported President Ouattara during the conflict.2s Pursuing perpetrators of
crimes who supported Ouattara is important to show that the government is interested in
more than “victor’s justice”—a persistent criticism in light of the large number of Gbagbo
supporters arrested by Ivorian authorities following the crisis, many of whom remain in
pretrial detention. The perception has been further reinforced by the March 2015
conviction of Simone Gbagbo and many of ex-President Gbagbo’s former allies for crimes

against the state committed during the 2010-2011 crisis.2¢

23- Human Rights Watch interview with UN official, Abidjan, April 22, 2014; Human Rights Watch interview with diplomat,
Abidjan, April 24, 2014; FIDH 2014 report, p. 11; Baudelaire Mieu, “Cote d’lvoire: I’affaire Kieffer transférée a la cellule
spéciale d’enquéte sur les crimes de la crise postélectorale,” Jeune Afrigue, August 17, 2015,
http://www.jeuneafrique.com/257497/societe/cote-divoire-laffaire-kieffer-transferee-a-la-cellule-speciale-denquete-sur-les-
crimes-de-la-crise-postelectorale/ (accessed November 17, 2015).

24- Cote d’Ivoire: Don’t Shut Down Investigations: Support Justice for Grave Post-Election Abuses,” Human Rights Watch news
release, June 26, 2015, http://www.hrw.org/news/2015/06/26/cote-divoire-dont-shut-down-investigations; Human Rights
Watch interview with Ivorian legal expert, Abidjan, May 28, 2015; Human Rights Watch interview with international human
rights group, May 29, 2015.

25- “Cdte d'lvoire: les réactions aux inculpations d'ex-chefs rebelles,” Radio France Internationale, July 8, 2015
http://www.rfi.fr/afrique/20150708-cote-ivoire-inculpations-ex-chefs-rebelles-com-zones-ouattara-gbagbo-pdci (accessed
September 3, 2015); “Cote d’Ivoire: deux anciens chefs rebelles pro-Ouattara inculpés,” Le Monde Afrigue, July 8, 2015,
http://www.lemonde.fr/afrique/article/2015/07/08/cote-d-ivoire-deux-anciens-chefs-rebelles-pro-ouattara-
inculpes_4675895_3212.html (accessed September 3, 2015).

26. The military justice system has tried a handful of cases involving pro-Gbagbo officers and soldiers implicated in killing
civilians during the crisis, but has been criticized by international and local human rights groups for the lack of rigor with
which it is pursuing these cases. Indeed, in March 2015 military prosecutors were forced to discontinue the prosecution of
two pro-Gbagbo commanders for their role in the indiscriminate shelling of residential areas of Abobo in March 2011, in
which more than twenty people were killed, after failing to produce sufficient evidence. See Human Rights Watch, 7hey Killed
Them Like It Was Nothing, pp. 64-65; "Crise postélectorale ivoirienne: 2 militaires du camp Gbagbo acquittés," March 17,
2015, Radio France Internationale, http://www.rfi.fr/afrique/20150317-crise-postelectorale-ivoirienne-deux-militaires-
acquittesbombardements-abobo (accessed September 3, 2015).
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There are two factors that may help explain this shift in favor of justice: the International

Criminal Court’s ongoing investigation into abuses and the recent presidential election.

In October 2011, the International Criminal Court opened an investigation in Céte d’lvoire.”
While initially limited to crimes committed after November 28, 2010, ICC judges extended
the investigation’s reach back in time to include crimes committed after September 19,
2002, the date Cote d’Ivoire formally accepted the ICC’s jurisdiction.z8 Still, the focus of
the ICC’s current investigation is on crimes committed during the 2010-2011 post-election

period.

Soon after launching the investigation, the ICC issued warrants for the arrest of former
President Laurent Gbagbo; a former government minister under Gbagho and leader of the
Young Patriots, a pro-Gbagbo militia, Charles Blé Goudé; and former first lady Simone
Gbagbo.> Laurent Gbagbo and Charles Blé Goudé have been transferred to The Hague,

and are currently on trial together on charges of crimes against humanity.3°

However, Simone Gbagbo remains in Ivorian custody. The Ivorian government challenged
the admissibility of her case before the ICC, stating that she is being investigated

domestically for similar human rights crimes.3' This is relevant since the ICC is a court of

27- Situation in the Republic of Céte d’/voire, International Criminal Court, Case No. ICC-02/11, “Decision Pursuant to Article
15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the Republic of Céte d’lvoire,” October 3,
2011, http://www.icc-cpi.int/iccdocs/doc/doc1240553.pdf (accessed September 3, 2015).

28. Sjtuation in the Republic of Céte d’Ilvoire, International Criminal Court, Case No. ICC-02/11, “Decision on the
"Prosecution's provision of further information regarding potentially relevant crimes committed between 2002 and 2010,"
February 22, 2012, http://www.icc-cpi.int/iccdocs/doc/doc1341467.pdf (accessed September 3, 2015).

29- Situation in the Republic of Cote d’Ivoire, |CC, Case No. ICC-02/11, “Warrant Of Arrest For Laurent Koudou Gbagbo,”
November 23, 2011, http://www.icc-
cpi.int/en_menus/icc/situations%20and%2ocases/situations/icco211/related%20cases/icco2110111/court%2orecords/ch
ambers/pretrial%20chamber%2oiii/Pages/1.aspx_(accessed September 3, 2015); Prosecutor v Charles Blé Goudé, “Warrant
Of Arrest For Charles Blé Goudé,” December 21, 2011, http://www.icc-
cpi.int/en_menus/icc/situations%20and%2ocases/situations/icco211/related%2ocases/ICC-0211-0211/court-
records/chambers/ptclll/Pages/1.aspx (accessed September 3, 2015); “Warrant Of Arrest For Simone Gbagbo,” February 29,
2012, http://www.icc-cpi.int/iccdocs/doc/doc1344439.pdf (accessed September 3, 2015).

39- Situation in the Republic of Cote d’Ivoire in the cases of the Prosecutorv. Laurent Gbagbo and the Prosecutorv. Charles
Blé Goudé, Case No. ICC-02/11, “Decision on Prosecution requests to join the cases of The Prosecutor v. Laurent Gbagbo and
The Prosecutor v. Charles Blé Goudé and related matters,” March 11, 2015, http://www.icc-
cpi.int/iccdocs/doc/doc1939590.pdf (accessed September 3, 2015).

31-Situation en République de Céte d’Ivoire, International Criminal Court (ICC), ICC-02/11-01/12, “Requéte de la République
de Cdte D'ivoire sur la recevabilité de |'affaire le procureur c. Simone Gbagbo, et demande de sursis a exécution en vertu des
articles 17, 19 et 95 du Statut de Rome,” September 30, 2013, http://www.icc-cpi.int/iccdocs/doc/doc1653132.pdf (accessed
September 8, 2015).
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last resort, and only takes action when the national authorities are unable or unwilling to

do so.

The ICC was not convinced. ICC judges noted that when they requested more information

about the Ivorian investigation of Simone Gbagbo in August 2014, there was little activity
on the case. In September and October 2014, Ivorian officials questioned Simone Gbagbo
four times.32 In October 2014, Simone Gbagbo faced a trial, although it was for crimes

against the state, not human rights crimes. The trial was quickly adjourned.33

In December 2014, the pre-trial chamber of the ICC rejected Cote d’Ivoire’s petition,
concluding:

The investigative steps into Simone Gbagbo’s criminal responsibility [for
human rights crimes] are not only scarce in quantity and lacking in
progression. They also appear disparate in nature and purpose to the
extent that the overall factual contours of the alleged domestic
investigations (as part of which these individual investigative steps were

undertaken) remain indiscernible.34

In May 2015, the ICC dismissed the lvorian government’s appeal of the pre-trial chamber’s
decision.3s The Ivorian government therefore remains legally obliged to surrender Simone
Gbagbo to the ICC.

In late March 2015, ICC prosecutor Fatou Bensouda said that her office would push forward

in its investigation of crimes committed by loyalists to President Quattara.3¢ In April,

32- Sjtuation in the Republic of Cote d’Ivoire, International Criminal Court, Case No. ICC-02/11-01/12, “Decision on Cote
d’lvoire’s challenge to the admissibility of the case against Simone Gbagbo,” December 11, 2014, http://www.icc-
cpi.int/iccdocs/doc/doc1882718.pdf (accessed September 8, 2015), paras. 68-69.

33- “Cote d’Ivoire: le procés de Simone Gbagbo retardé,” Radio France Internationale, October 22, 2014,
http://www.rfi.fr/afrique/20141022-cote-ivoire-le-proces-simone-gbagbo-retarde/ (accessed September 4, 2015)

34 Sjtuation in the Republic of Céte d’Ivoire, 1CC, Case No. ICC-02/11-01/12, “Decision on Cdte d’Ivoire’s challenge to the
admissibility of the case against Simone Gbagbo,” December 11, 2014, https://www.icc-cpi.int/iccdocs/doc/doc1882718.pdf
(accessed September 8, 2015), para 70.

35 “Appeals Chamber confirms admissibility of the ICC’s Simone Gbagbo case,” ICC press release, ICC-CPl-20150527- PR1112,
May 27, 2015, http://www.icc-cpi.int/en_menus/icc/press%20and%2omedia/press%2oreleases/pages/pr-1112.aspx
(accessed September 8, 2015).
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President Ouattara stated that Ivorian courts are capable of trying all cases related to the
2010-2011 post-election crisis and that he would not transfer any more suspects to the
ICC.37 Several international observers suggested to Human Rights Watch that, by finally
giving the special cell the support it needs to investigate pro-Ouattara suspects
domestically, the Ivorian government may be trying to strengthen the position against

transferring their cases to the ICC.38

The lead up to the October 2015 presidential elections, too, may have contributed to the
government’s renewed support for accountability. When he assumed office in 2011,
President Ouattara underscored the importance of impartial justice for post-election
abuses, and created the special cell, a national commission of inquiry, and a truth
commission. Although the national commission of inquiry submitted its report in August
2012, recommending that the justice system hold perpetrators accountable for post-
election abuses, the special cell’s effectiveness has been very limited, and victims have
viewed the truth commission as largely unsuccessful.39 Against this backdrop, some
observers speculated that the recent presidential election led President Ouattara to better

support the special cell to demonstrate his capacity to deliver on his promises.4°

What Next?

The government’s recent, and long-overdue, backing for the work of the special cell is
positive, but must be viewed in the context of its past feeble support forindependent and
impartial justice. Indeed, in mid-2015, less than a year after the special cell received the

financial resources necessary to scale up its investigations, credible reports emerged that

36- “|nvestigations against pro-Ouattara camp to begin mid-2015, says ICC chief prosecutor,” France24, March 31, 2015,
http://www.france24.com/en/20150331-interview-fatou-bensouda-icc-chief-prosecutor-investigations (accessed September
4, 2015).

37- “Cote d’lvoire : personne ne sera plus transféré a la CPI, selon Ouattara,” Jeune Afrigue, April 13, 2015,
http://www.jeuneafrique.com/Article/ARTJAWEB20150413112851/laurent-ghagbo-alassane-ouattara-crise-post-lectorale-
justice-ivoiriennec-te-d-ivoire-personne-ne-sera-plus-transf-r-la-cpi-selon-ouattara.html (accessed September 4, 2015);
“Cote d’lvoire: Ouattara refuse tout nouveau transfert devant la CPl,” Radio France Internationale, April 14, 2015,
http://www.rfi.fr/afrique/20150413-cote-ivoire-alassane-ouattara-cpi-justice-internationale-crise-post-electorale/ (accessed
September 4, 2015).

38- Human Rights Watch interview with UN official, Abidjan, May 26, 2015; Human Rights Watch interview with diplomat,
Abidjan, May 27, 2015; Human Rights Watch interview with civil society activist, Abidjan, May 29,2015.

39- “Cote d’Ivoire: la CDVR ‘a failli dans sa mission,”” Radio France Internationale, October 2, 2014,
http://www.rfi.fr/afrique/20141001-cote-ivoire-cdvr-failli-mission/ (accessed September 4, 2015); FIDH 2014 report, p. 11.
4% Human Rights Watch telephone interview with UN official, Abidjan, March 5, 2015; Human Rights Watch interview with
civil society activist, Abidjan, May 29, 2015.
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the government was pressuring the cell to prematurely finish investigations into key
human rights abuses, which threatened to undermine the quality of the special cell’s

work.4t

The International Federation for Human Rights, Human Rights Watch, and 17 Ivorian
nongovernmental organizations in June 2015 published an open letter to President
Ouattara urging him to maintain support for the cell.42 In response, President Ouattara
reiterated that his government supports the special cell, and the minister of justice at the
time echoed his statement.43 While the investigations ultimately moved forward, these
events demonstrate that the special cell’s investigations remain susceptible to executive

interference.

Several international observers expressed skepticism that President Ouattara would
ultimately support the trial and conviction of high-level perpetrators—some of whom retain
key positions in the Ivorian military—from his side of the post-election crisis.« The UN’s
independent expert on the human rights situation in Céte d’lvoire, Mohammed Ayat, in
May 2015 praised recent progress on justice for post-election abuses, but noted that
investigations take time and resources, and cautioned that justice must operate fairly,

independent of the “contingencies of the moment.”ss

Furthermore, although trials of high-level perpetrators of human rights abuses committed
during the 2010-2011 post-election crisis, would—if they take place—be a hugely positive
step, it is the fairness and credibility of the proceedings that will ultimately determine

whether they contribute to strengthening the rule of law and fighting impunity.

41 Vincent Duhem, “La présidentielle ivoirienne doit permettre d’exorciser la crise de 2010-2011,” Jeune Afrigue, June 10,
2015, http://www.jeuneafrique.com/234375/politique/la-presidentielle-ivoirienne-doit-permettre-dexorciser-la-crise-de-
2010-2011/ (accessed September 8, 2015).

42- «“Cote d’Ivoire: Don’t Shut Down Investigations: Support Justice for Grave Post-Election Abuses,” Human Rights Watch
news release, June 26, 2015, http://www.hrw.org/news/2015/06/26/cote-divoire-dont-shut-down-investigations (accessed
September 9, 2015).

43- Georgette Afi, “19 organisations de défense des droits de I’lhomme s’opposent & l’arrét des enquétes sur les abus de
2010-2011,” Aujourd’hui, June 26, 2015; Suy Kahofi, “La FIDH met Gnénéma dans tous ses états,” Le Nouveau Courrier, July 1,
2015; Theodore Sin, “Crise post-électorale: Les enquétes se poursuivent,” Le Nouveau Courrier, July 1, 2015; César Djedje Mel,
“Fermeture de la cellule spéciale d’enquéte: Le ministre de la Justice fait des précisions,” Le Nouveau Courrier, July 1, 2015.
44 Human Rights Watch interview with international journalist, Abidjan, August 4, 2015.

45- “Cote d’lvoire: L’Expert de ’ONU exhorte le gouvernement a assurer 'exercice des libertés publiques pour garantir des
élections apaisées,” OHCHR news release, May 29, 2015,
http://www.ohchr.org/FR/NewsEvents/Pages/DisplayNews.aspx?NewsID=16024&Lang|D=F (accessed September 9, 2015).
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Since perpetrators of the 2010-2011 post-election abuses often acted against rival political
factions, and, at times, against members of rival ethnic and religious groups, the stakes
are especially high for fairly adjudicating the crimes. Supporting a justice process that is
independent, impartial, based on solid evidence, and respectful of a defendant’s fair trial
rights is essential for these trials to be viewed as legitimate. Indeed, credible trials are the

only effective antidote to impunity.

President Ouattara said after his reelection that he remains committed to prosecuting
those who committed abuses during the 2010-2011 post-election crisis, and that, “justice
must be equal for all; we need to avoid impunity.”46 Quattara has also stated that Cote
d’lvoire’s justice system is now operational, and there is no need to surrender any more

suspects to the ICC.#7

The conduct of cases related to the crisis, which will be closely scrutinized by the ICC and
the international community more broadly, will be a test of how much Cdte d’lvoire’s
justice system has improved since President Quattara came to power. Moving forward,
there are a number of steps Cote d’lvoire’s government—and its new justice minister,

Sansan Kambile—can take to more effectively prioritize justice.

46. “lvory Coast Leader Aims to Halve Poverty in 2nd Term,” Voice of America, October 29, 2015.
http://www.voanews.com/content/alassane-ouattara-interview-ivory-coast-poverty/3028220.html (accessed March 7, 2016).
47- “Procés Gbagbo: le président Ouattara appelle les Ivoiriens a la ‘sérénité,”” Jeune Afrique, February 6, 2016,
http://www.jeuneafrique.com/depeches/300377/societe/proces-ghagbo-president-ouattara-appelle-ivoiriens-a-serenite/
(accessed March 4, 2016).
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Il. Steps to Support Credible Justice

Provide Consistent Support for Investigations

Effectively investigating cases involving multiple accused in a criminal network would be
challenging for any legal system, let alone a justice system still being reconstructed.
Human rights violations are even more sensitive because of the numerous victims
involved, some of whom may provide testimony. The evidence provided by witnesses must
be carefully managed during investigations to avoid re-traumatizing them and possible
threats to their security. All of these difficulties emphasize the importance of steady
support for the special cell to effectively investigate cases involving allegations of serious

abuses.

The cell’s staffing remains modest. The procureur de la républiqueis the head of the cell,
and delegates investigations to three investigating judges. The doyenamong the
investigating judges in the cell—that is, the judge with the most seniority—investigates
human rights crimes (crimes de sang) committed during the crisis. He divides his time
between the cell and a first instance court in Abidjan (Plateau). Another investigating
judge is tasked with investigating crimes revealed by the national commission of inquiry
report, which documented many of the grave human rights abuses committed during the
crisis. There is an overlap in the scope of the investigations of two of the investigating

judges.

The remaining judge is responsible for crimes against the state, economic crimes, and the
killings at Nahibly in July 2012, in which members of predominantly pro-Ouattara ethnic
groups, with assistance from elements of the Ivorian army, destroyed a camp for internally
displaced persons, largely from the pro-Gbagbo side, killing at least eight people and

injuring dozens more.48

48 FIDH, “Attaque du Camp de Nahlbly: Une occasion de rendre justice,” March 2013,
https://www.fidh.org/IMG/pdf/cotedivoirenotenahibly2013web.pdf (accessed September 14, 2015), p. 4; Rapport de I’Expert
indépendant sur la situation des droits de ’lhomme en Cote d’Ivoire, Doudou Diéne, January 7, 2013,
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-66_fr.pdf (accessed
September 14, 2015), para. 40.
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In 2013, the then Minister of Justice Gnemena Coulibaly replaced the previously sitting
investigating judges with the three judges currently in the cell. Unsurprisingly, the switch
slowed investigations, as the new investigating judges had to essentially start from
scratch to learn the files and build cases. As it is, the cell only has three investigating
judges, two of whom work on human rights crimes committed during the post-election
crisis. The current staff should be maintained to avoid jeopardizing the long-overdue

progress on investigations.

Further, in light of the potential for overlap in investigations—since two of the three judges
are presently investigating human rights violations during the post-election crisis—close
coordination between judges is critical. Close and regular coordination between judges
can help minimize the risk of duplicating efforts in approaching victims, possible
witnesses, and defendants, especially in light of the cell’s meager staffing. Avoiding
duplication is especially important when approaching victims and witnesses to prevent

further traumatization and witness fatigue.

The recent trial and conviction of Simone Gbagbo also shows how important it will be to
train and support the staff of the special cell to ensure the cell’s capacity to manage

complicated and politically sensitive cases.

In March 2015, following a two-month trial involving nearly 8o defendants, judges of the
cour d’assises—the first instance court tasked with trying serious crimes—convicted
former First Lady Simone Gbagbo on charges relating to crimes against the state.49 She was
sentenced to 20 years’ imprisonment, twice as much time as the prosecution had

requested.s°

49- Simone Gbagbo was convicted of undermining state security, participation in an insurrectional movement, and
undermining public order. Le Ligue Ivoirienne des Droits de ’'Homme, L’observatoire Ivoirien des Droit de ’Homme et Le
Mouvement Ivoirien des Droits Humains, “Procés des pro-Gbagbo: Une justice aux ordres” (Dakar, Trust Africa: 2015) (copy
on file with HRW), p. 23 (“Ivorian NGO report™).

50- “lvory Coast's former first lady Simone Gbagbo jailed,” BBC, March 10, 2015, http://www.bbc.com/news/world-africa-
31809073 (accessed September 4, 2015).
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The trial was criticized by Ivorian and international human rights groups, which noted a
lack of rigor in the investigation, and said that convictions were obtained “on the basis of

little persuasive evidence.”s

According to Ivorian nongovernmental organizations that monitored the trial, a number of
concerns emerged about the fairness of the proceedings, some of which can be linked to
weaknesses in the investigations. The observers said the court relied primarily on
testimony from witnesses who often provided weak evidence or lacked credibility.52 Very
little material or documentary evidence was put forward in court to corroborate witness

testimony.s3

Further, under Ivorian law, investigating judges are required to investigate incriminating
and exculpatory evidence. However, observers said that the prosecution presented very
little exculpatory evidence during the proceedings, which suggested incomplete

investigations.s4 Since the prosecutor only presented incriminating evidence in the trial,
the NGO observers said that investigations appeared one-sided, feeding the perception

that the investigating judge was biased against the accused. ss

The monitors also said that defendants were charged with a large number of offenses
across five chapters of the criminal code, and the prosecutors only identified specific
charges during the course of the trial. They said that the prosecution often made only weak
connections between the charges they alleged and the evidence presented. They also said
prosecutors presented only limited evidence in court to connect the intellectual authors of

the crimes with those who carried out the violence. 56

The polarized political landscape in Cote d’lvoire means that the justice system both has

to be and has to appear to be fair to bolster the rule of law. In the Simone Gbagbo case,

51 “lyvory Coast: Concerns over a questionable trial,” FIDH, March 12, 2015, https://www.fidh.org/International-Federation-
for-Human-Rights/Africa/cote-d-ivoire/ivory-coast-concerns-over-a-questionable-trial (accessed September 4, 2015).

52: lvorian NGO report, pp. 29, 31.

53- Ivorian NGO report, p. 32.

54- lvorian NGO report, pp. 32-33; Human Rights Watch email from civil society activist, Abidjan, September 7, 2015.
55 lvorian NGO report, p. 32.

56- lvorian NGO report, pp. 28-35.
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weaknesses in the investigations and the overall fair trial concerns have lent weight to

efforts by Gbagbo and her supporters to publicly denounce the guilty verdict.s

The investigation into Simone Gbagbo’s crimes concluded in 2013, before the current
investigating judges and prosecutors were working in the cell.5® Nonetheless, the
evidentiary shortcomings that emerged in Simone Gbagbo’s trial offer lessons for the cell

in its ongoing investigations.

Indeed, although Simone Gbagbo was convicted of crimes against the state and related
offenses, rather than for human rights abuses, investigating and prosecuting serious
human rights abuses involves many of the same challenges as those encountered in the
Simone Gbagbo case: understanding and untangling a complex criminal network;
identifying linkage evidence; and dealing with potentially multiple accused in relation to

the same set of allegations.

In light of concerns about the limited linkage evidence in the Simone Gbagbo case, the
special cell should carefully consider how to best join cases involving multiple accused, as
the ICC did in joining the cases of Laurent Gbagbo and Charles Blé Goudé.59 Joining

defendants in a single case is permitted under Ivorian law.é°

The advantages of joining cases must be carefully weighed against the possible prejudice

to defendants.ét The risk of prejudice grows with the size of the case, which again

57- “Procés de Simone Gbagbo: un verdict « scandaleux » selon la défense,” Jeune Afrigue, March 10, 2015,
http://www.jeuneafrique.com/Article/ARTJAWEB20150310183915/ (accessed September 8, 2015).

58- Human Rights Watch email communication from civil society activist, Abidjan, September 17, 2015.

59- “|CC Trial Chamber | joins the cases concerning Laurent Gbagbo and Charles Blé Goudé,” ICC press release, ICC-CPI-
20150311-PR1097, March 11, 2015, http://www.icc-
cpi.int/en_menus/icc/press%2o0and%2omedia/press%2oreleases/Pages/priog7.aspx (accessed September 8, 2015).
60. République de Cdte d’Ivoire, Loi No. 81-640 du 31 Juillet 1981 Instituant le Code Pénal, available at
http://www.loidici.com/codepenalcentral/codepenal.php (accessed September 15, 2015), art. 285.

61. Examples of prejudice include the potential infringement on the accused’s right to an expeditious trial; possible conflicts
of interest as defendants pursue different lines of defense; the application of evidence toward the wrong defendant; and
findings of guilt for all defendants simply because all were associated in the same trial. Prosecutorv. Laurent Gbagbo, |CC,
Case No. ICC-02/11-01/11, and Prosecutorv. Charles Blé Goudé, ICC, Case No. ICC-02/11-02/11, “Decision on Prosecution
requests to join the cases of The Prosecutor v. Laurent Gbagbo and The Prosecutor v. Charles Blé Goudé and related
matters,” March 11, 2015, http://www.icc-cpi.int/iccdocs/doc/doc1939586.pdf (accessed September 8, 2015), para. 49;
Robert R. Calo, “Joint Trials, Spillover Prejudice, and the Ineffectiveness of a Bare Limiting Instruction,” American Journal of
Trial Advocacy, 1985-1986, http://heinonline.org/HOL/LandingPage?handle=hein.journals/amjtrad9&div=8&id=&page=
(accessed September 4, 2015).
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highlights the need for the cell to collect evidence and build cases as strategically as

possible to avoid compromising the real and perceived fairness of the trial.

Since mass human rights violations are often committed according to a plan or policy, it
may prove challenging to link the intellectual authors who devised the crimes with those
who pulled the trigger. Moving forward, the special cell should consider relevant modes of
liability to effectively hold to account those who may be removed from the scene of the
crime, such as accomplice liability. Special cell staff should also consider command
responsibility under domestic and international law to effectively hold senior officials to
account for crimes committed under their command. Donors should respond positively to

requests for additional training on the various modes of liability as needed.

Eliminate Executive Interference in Judicial Matters

A judiciary that runs efficiently and operates independently and with impartiality is
essential for the rule of law. Under international law, “everyone shall be entitled to a fair
and public hearing by a competent, independent, and impartial tribunal established by

law.”62

Independence and impartiality are especially critical when it comes to trying serious
international crimes. War crimes, crimes against humanity, and genocide are often
committed along ethnic, religious, or political lines. In some cases, key perpetrators may

continue to occupy or remain close to those in positions of power.

At the same time, the concept of judicial independence is most fragile in states recovering
from conflict. It therefore remains critical to strengthen judicial independence and

impartiality to show that the rule of law can more effectively address disputes than rule by
violence. An independent and impartial justice system can help show that the reach of the

law extends to all.

62. International Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976, ratified by Cote
d’lvoire on March 26, 1992, art. 14.
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Cote d’Ivoire’s constitution recognizes a separation of power between the executive and
the judiciary and guarantees the independence of the judiciary, consistent with
international standards.¢3 In practice, however, while there are undoubtedly individual
judges who act independently, the concept of judicial independence in Cote d’Ivoire has

remained fragile.

Political interference in judicial decision-making in C6te d’lvoire predates President

Ouattara’s government, and was a serious problem under former President Gbagbo. 64

However, numerous interlocutors, including Ivorian civil society groups and diplomats,
expressed concerns about what they perceive as continued executive interference in the
independence of the judiciary during Ouattara’s first term. In March 2015, the UN Human
Rights Committee, in its final report to the UN Human Rights Council on C6te d’lvoire’s
implementation of the International Covenant on Civil and Political Rights (ICCPR),
expressed concern about the judiciary’s lack of independence because of executive

interference.6s

Numerous diplomats and civil society activists said that the conduct of the 2015 trial of
Simone Gbagbo together with a number of other defendants for crimes against the state
raised concerns about judicial independence. A group of three Ivorian human rights groups
who observed the trial concluded that the excessive sentences given to some of the
accused, “lead to the conclusion that the sentences were very probably influenced by

politics.”¢¢

63- lyorian constitution, art. 101; Basic Principles on the Independence of the Judiciary, adopted by the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, Milan, 26 August to 6 September 1985, U.N.
Doc. A/CONF.121/22/Rev.1 at 59 (1985), http://www.ohchr.org/EN/Professionalinterest/Pages/Independencejudiciary.aspx
(accessed September 9, 2015); ICCPR, art. 14.

64- Human Rights Watch, Turning Rhetoric into Reality. Accountability for Serious International Crimes in Céte d’Ivoire, April
2013, https://www.hrw.org/report/2013/04/03/turning-rhetoric-reality/accountability-serious-international-crimes-cote-
divoire, p. 41.

65- UN Human Rights Committee, “Concluding observations on the initial report of Cote d’lvoire,” CCPR/C/CIV/CO/1, April 28,
2015, http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G15/084/07/PDF/G1508407.pdf?OpenElement (accessed September
16, 2015), para. 20.

66. See Ivorian NGO report. p. 41. As one commentator noted, the approach to sentencing “fits the government's political and
electoral strategy, which consists of marginalising pro-Gbagbo hardliners and encouraging the participation of moderates.”
See Giulia Piccolino, “Cote d'lvoire: Victor's Justice? ICC, the Gbagbos and the Mega-Trial,” AllAfrica, March 25, 2015,
http://allafrica.com/stories/201503261192.html (accessed September 8, 2015). Human Rights Watch email communication
from civil society activist, Abidjan, September 4, 2015. Angela Mudukuti,

“Simone Gbagbo: International justice v. national justice,” posted to “Thought Leader” (blog), March 16, 2015,
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One Ivorian human rights activist said that while the independence of the judiciary is
somewhat stronger than under Gbagbo’s presidency, there “remain structural problems

which prevent judges from having the courage to act independently.”¢

Under Cote d’lvoire’s constitution, the High Judicial Council (/e Conseil Superieure de la
Magistrature) is supposed to in support the independence of the judiciary by governing the
nomination, promotion, and discipline of judges. However, the Ivorian constitution names
the head of the council as the country’s president, which does little to counter perceptions
about the judiciary’s lack of independence. ¢8 Furthermore, the law regulating the
magistrate profession also, as currently applied, allows the executive to play a key role in
nominating magistrates and determining the court to which a judge is posted.és An
international judicial expert told Human Rights Watch that this leaves judges fearing that
they will be “sent to Odienné,” a particularly remote town, if they issue a ruling that

displeases the executive.?

The French constitution has been amended to bolster the independence of its own High
Judicial Council, culminating in 2008 with the removal of the president from the council.”:
The constitution of the Democratic Republic of Congo has similarly removed the president

from the High Judicial Council.2

The criminal procedure code also creates opportunities for executive interference in the
judicial process. In Cote d’lvoire, it is the prosecutors, not the investigating judges that

decide if and whether a case moves to the next judicial phase.?s Under Ivorian law,

http://thoughtleader.co.za/southernafricalitigationcentre/2015/03/16/simone-gbagbo-icc-conviction-had-justice-been-
served/ (accessed September 9, 2015).

67- Human Rights Watch interview with Ivorian civil society activist, October 15, 2015.

68. |yorian constitution, art. 101.

69- Human Rights Watch email communication with international legal expert, September 27, 2015; ONUCI, “Etude

”»

D’Evaluation du Systéme Judiciaire Ivoirien: L’Organisation et le Fonctionnement du Systéme Judiciaire en Céte d’Ivoire,
Rule of Law, June 2007, http://www.onuci.org/pdf/rulesrapport6.pdf (accessed November 5, 2015), p. 11.

7% Human Rights Watch interview with international cooperation expert, Abidjan, May 27, 2015.

71 Sophie Boyron, 7he Constitution of France: A Contextual Analysis (Oxford: Hart Publishing, 2013), p. 147.

72- Constitution de la République du Congo, Assemblée Nationale, Kinshasa, February 18, 2006,
http://www.leganet.cd/Legislation/Constitution.htm (accessed September 23, 2015), art. 121.

73-République de Cote d’lvoire, Loi No. 60-366 du 14 novembre 1960 portant Code de procédure pénale,
http://www.loidici.com/codeprocepenalecentral/codepropenale.php (accessed February 8, 2013), art. 181.
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prosecutors operate under the authority of the minister of justice.7s As a result, key
decisions regarding the fate of serious criminal cases remain vulnerable to executive
influence. Other civil law systems provide the investigating judge with direct access to the
next judicial phase to determine whether the case should move to trial—an important

safeguard for the independence of the process.7s

Soon after taking office, President Ouattara said that his ambition was to create a justice
system that was “independent and impartial.”76¢ However, his government has not finalized
draft laws on the High Judicial Council and the profession of magistrates that would have
increased the independence of the High Judicial Council, without requiring a constitutional
amendment, by requiring the president to follow the council’s advice when selecting

judges.77

One diplomat told Human Rights Watch that the government’s failure to make progress on
these laws was “a political decision,” which reflected a “lack of desire to change the level

of control that the executive currently has over judges.”78

Prior to the October presidential election, President Ouattara said that if re-elected, his
government would propose changes to Cdte d’lvoire’s constitution.?s His government
should use the constitutional reform process to eliminate the president’s role as the head
of the High Judicial Council and establish a process for appointing members of the High
Judicial Council that is independent of executive influence. The government should also
revise the laws on the profession of magistrates to ensure that it is the High Judicial

Council, and not the executive, that determines the courts to which judges are posted.

74 République de Cote d’Ivoire, Loi No. 97-243 du 25 Avril 1997 Modifiant et Complétant la Loi No. 94-440 du 16 Aout 1994
Déterminant la Composition, I’Organisation. les Attributions et le Fonctionnement de la Cour Supréme, art. 9.

75- République de la France, loi n° 57-1426 du 31 décembre 1957,
http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXToooo06071154&dateTexte=20120724 (accessed September
15, 2015), art. 181.

76- “Yamoussoukro/Alassane Ouattara aux magistrats: ‘La justice ivoirienne n’est ni rassurante, ni sécurisante,’”
Abidjan.net., November 5, 2011, http://news.abidjan.net/h/415846.html (accessed March 3, 2016).

77- Human Rights Watch interview with international expert, Abidjan, July 29, 2015.
78- Human Rights Watch interview with diplomat, Abidjan, July 29, 2015.

79- “Cdte d'lvoire: Ouattara espére ‘une nouvelle Constitution,”” RFI, October 22, 2015, http://www.rfi.fr/afrique/20151022-
cote-ivoire-ouattara-souhaite-une-nouvelle-constitution (accessed November 16, 2015).
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Constitutional and legislative changes are, however, only the first step on the long road to
bringing about a much-needed, long-term cultural shift towards meaningful judicial

independence in Cdte d’lvoire.

Careful and ongoing scrutiny of the High Judicial Council’s operation in light of the UN
guidelines on judicial independence, the Principles and Guidelines on the Right to a Fair

Trial and Legal Assistance in Africa, and other guidelines, will be essential.

The mandate of the UN special rapporteur on the independence of judges and lawyers is
especially relevant. To execute the mandate, the UN special rapporteur conducts country
visits to assess the judiciary and the legal system, and, where appropriate, makes
recommendations for improvements.8 Any visit by a special procedures mandate holder
should be conducted in accordance with the terms of reference for special procedures

mandate holders.8t

Protect Judges, Prosecutors, and Lawyers under Threat

People may not support justice for the most serious crimes, especially those who feel
threatened, even though addressing these crimes is critical to establishing confidence in
the rule of law. Some may threaten and attempt to intimidate judges and prosecutors
working on sensitive cases involving allegations of serious international crimes, including

war crimes and crimes against humanity.

80- The UN special rapporteur on the independence of judges and lawyers is mandated by the UN Human Rights Council to do
the following: “(a) To inquire into any substantial allegations transmitted to him or her and to report his or her conclusions
and recommendations thereon; (b) To identify and record not only attacks on the independence of the judiciary, lawyers and
court officials but also progress achieved in protecting and enhancing theirindependence, and make concrete
recommendations, including the provision of advisory services or technical assistance when they are requested by the State
concerned; (c) To identify ways and means to improve the judicial system, and make concrete recommendations thereon; (d)
To study, for the purpose of making proposals, important and topical questions of principle with a view to protecting and
enhancing the independence of the judiciary and lawyers and court officials; (e) To apply a gender perspective in his or her
work; (f) To continue to cooperate closely, while avoiding duplication, with relevant United Nations bodies, mandates and
mechanisms and with regional organizations; (g) To report regularly to the Council in accordance with its programme of work,
and annually to the General Assembly.” See UN Office of the High Commissioner for Human Rights, “Special rapporteur on
the Independence of Judges and Lawyers — Introduction,” 2012,
http://www.ohchr.org/EN/issues/Judiciary/Pages/IDPIndex.aspx (accessed September g, 2015).

81. UN Office of the High Commissioner for Human Rights, “Country and visits of special procedures,”
http://www.ohchr.org/EN/HRBodies/SP/Pages/CountryandothervisitsSP.aspx (accessed September 14, 2015).
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Protecting judges from threats and harassment is essential to supporting their
independence and impartiality.82 Further, states should protect prosecutors and their
families “when their personal safety is threatened as a result of the discharge of

prosecutorial functions.”ss

Developing an effective system to protect judges and prosecutors takes time and
resources. An effective protection system requires the development of protocols to detect
and manage threats, which may include fact-finding when threats have been made.
Sharing best practices with judicial staff about how to pursue sensitive cases without
triggering risks for themselves and witnesses can be instrumental to help minimize the

need for more extensive protection down the road.

It may also be necessary to create a police force to provide protection to judges and
prosecutors. In selecting officers, the government should carefully vet candidates to
ensure they are not implicated in human rights abuses. If the Ministry of Interior or another
arm of the executive has been involved in abuses, it may be necessary to create a separate

police unit to preserve the unit’s independence.

In 2013, Human Rights Watch expressed concern to the Ivorian government about the lack
of security provided to judges and prosecutors working in cell.8 At this writing, there is still

no form of regular protection for judicial staff.

As cases proceed against Ouattara’s supporters, the need for regular protection is even
more acute. Human Rights Watch therefore urges the Ivorian authorities to make it a
priority to provide adequate security to vulnerable judicial staff. This security should form
part of the government’s regular budget. Donors to Cote d’lvoire’s justice system should
also positively respond to any requests for technical assistance for judicial staff on

minimizing risks as they do their jobs.

82. Basic Principles on the Independence of the Judiciary, art. 2.

83- UN Guidelines on the Role of Prosecutors, adopted by the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, Havana, 27 August to 7 September 1990,
http://www.ohchr.org/EN/Professionallnterest/Pages/RoleOfProsecutors.aspx (accessed February 2, 2016), art. 2.

84- The concerns were not merely theoretical: in August 2012, armed assailants attacked the home of a staff member of the
cell. Human Rights Watch, Turning Rhetoric into Reality, pp. 55-56.
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Lawyers for defendants and victims of serious international crimes are just as essential to
the justice process, and the possibility of threats and intimidation also extends to them.
As with judges and prosecutors, states have a duty to protect lawyers “when their security
is threatened as a result of discharging their functions.”8s With respect to defense lawyers
in particular, the African Commission has concluded that a defendant’s right to counsel
was violated in a case where two defense teams had been “harassed into quitting the
defense of the accused persons.”8 The government should also include lawyers in the

overall protection scheme.

Protect Witnesses from Threats and Reprisals

Like judicial staff, witnesses of serious international crimes are vulnerable to threats and
intimidation by the subjects of criminal investigations and their supporters. States should
accordingly take measures to protect victims, their families, and witnesses “before, during,
and after judicial, administrative, or other proceedings that affect the interests of

victims.”87

The Ivorian criminal code forbids the intimidation of witnesses.8 However, Cote d’lvoire
does not have a formal or consistent approach to protecting witnesses, making
investigations both difficult and potentially dangerous, as witnesses may be
understandably reluctant to come forward, and those who do may be subjecting
themselves to tremendous risk. Indeed, in 2012, senior lvorian Ministry of Justice officials
interviewed by Human Rights Watch acknowledged that the absence of witness protection
had likely compromised the willingness of witnesses to come forward, especially victims

and witnesses of crimes by pro-Ouattara forces.s?

85- Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/CONF.144/28/Rev.1 at 118 (1990),
http://www.ohchr.org/EN/Professionallnterest/Pages/RoleOfLawyers.aspx (accessed September 15, 2015), arts. 16-17.

86. International Pen and Others v. Nigeria, African Commission on Human and Peoples' Rights, Communication Nos. 137/94,
139/94, 154/96, and 161/97, October 31, 1998, para. 101.

87- Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law, U.N. Doc. A/RES/60/147 (2005)

http://www.ohchr.org/EN/Professionalinterest/Pages/RemedyAndReparation.aspx (accessed September 15, 2015), art.
12(b).

88. lyorian criminal code, art. 253.

89- Human Rights Watch, Turning Rhetoric into Reality, p. 54.
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There is a spectrum of measures available to protect witnesses, not all of which are
resource-intensive. For instance, the lvorian government, with donor-provided technical
assistance as needed, could provide training opportunities for prosecutors, investigating
judges, and judicial police on best practices to assess the potential risks to witnesses and

on discrete security measures to prevent or minimize their emergence.

Once proceedings are underway, witnesses who travel to and from court should be
provided with police escorts by trained and vetted officers as needed. Other interim
measures include introducing video-link technology to allow witnesses to testify remotely
or with pseudonyms as needed in a way that is consistent with the fair trial rights of

defendants.

In some limited cases, it may be necessary to indefinitely relocate witnesses outside of the
country, which requires more resources and negotiation with other states to conclude
relocation agreements. Cote d’Ivoire’s donor states should cooperate with efforts to

conclude relocation agreements as necessary.

In late 2013, the United States Agency for International Development provided technical
assistance to the lvorian authorities to help devise a draft witness protection law, but no
draft was presented for parliament’s review. The International Center for Transitional
Justice held a workshop on witness protection in July 2014 with the aim of revising the law
further.2c A draft law now exists and is under review within the Ministry of Justice.s

However, at this writing, there is still no formal law in place.

Respect the Rights of Defendants

Under international law, states should provide defendants in criminal proceedings with
certain guarantees to preserve their right to a fair trial.92 These guarantees offer protection
against the arbitrary application of the law, protect individuals from abuse by the state,
and help guard against injustice. Respect for a defendant’s fair trial rights is essential to
ensure justice is both done and seen to be done, and is therefore a critical element of the

rule of law.

99 Human Rights Watch email communication from ICT] official, Abidjan, September 4, 2015.
91 Human Rights Watch interview with Ministry of Justice official, Abidjan, May 22, 2015.
92 |CCPR, art. 14.
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Several fair trial issues deserve urgent attention if Cote d’lvoire is to fairly try serious

human rights cases related to the 2010-2011 crisis.

Under Ivorian law, the cour d’assises is the first instance court tasked with trying serious
crimes. The cour d’assisesis supposed to convene every three months, but in practice, it
has only convened a handful of times since 2000, such as for the Simone Gbagbo trial in
May 2015, because the process is cumbersome and costly.93 For those defendants that
have been in pre-trial detention since the 2010-11 post-election crisis, including many
Gbagbo supporters arrested in the aftermath of the crisis, the delays in convening the cour
d’assises are especially alarming, as the result is a clear violation of a defendant’s right to

a trial within a timely manner under the ICCPR.94

Second, defendants convicted in the cour d’assises do not have a meaningful right to
appeal.s This is contrary to article 14(5) of the ICCPR, which requires a state to review a
case based on the sufficiency of the evidence and of the law, the conviction, and the

sentence.s

Under Ivorian law, the only recourse against a decision of the cour d’assisesis to lodge an
appeal with the cour de cassation, the high court, based on an error of law.s” However, a
review that is limited to the formal or legal aspects of the conviction without any

consideration of the facts is not sufficient under the ICCPR.98

93- Human Rights Watch, Turning Rhetoric into Reality, pp. 51-52.

94 |CCPR, arts. 9(3) and 14(3)(c).

95- Human Rights Watch, 7urning Rhetoric into Reality, pp. 51-52.

96- Bandajevsky v. Belarus, UN Human Rights Committee, Communication No. 1100/2002, May 28, 2006, para. 10.13;
Aliboeva v. Tajikistan, UN Human Rights Committee, Communication No. 985/2001, October 18, 2005, para. 6.5; Khalilova v.
Tajikistan, UN Human Rights Committee, Communication No. 973/2001, March 30, 2005, para. 7.5; Domukovsky et al. v.
Georgia, UN Human Rights Committee, Communication No. 623-627/1995, April 6, 1998, para.18.11; Saidova v. Tajikistan, UN
Human Rights Committee, Communication No. 964/2001, July 8, 2004, para. 6.5; Rogerson v. Australia, UN Human Rights
Committee, Communication No. 802/1998, April 3, 2002, para. 7.5; Lumley v. Jamaica, UN Human Rights Committee,
Communication No. 662/1995, April 30, 1999 para. 7.3.

97- lvorian code of criminal procedure, art. 561. See also “Accusation et défense se pourvoient en cassation aprés la
condamnation de Simone Gbagbo,” Le Monde, March 17, 2015,
http://www.lemonde.fr/afrique/article/2015/03/17/accusation-et-defense-se-pourvoient-en-cassation-apres-la-
condamnation-de-simone-gbagho 4594739 3212.html (accessed September 9. 2015).

98- Communication No. 701/1996, Gémez Vazquez v. Spain, para. 11.1. See UN Human Rights Committee, General Comment
32, Article 14: Right to equality before courts and tribunals and to a fair trial, U.N. Doc. CCPR/C/GC/32 (2007).
https://wwwi.umn.edu/humanrts/gencomm/hrcom32.html#101 (accessed September 16, 2015).
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Further, a convicted person can only exercise the right to have his or her conviction
reviewed if he or she has access to a duly reasoned, written judgment of the first instance
court.? The African Commission on Human and Peoples’ Rights fair trial guidelines state
that a defendant has the right to receive reasons for judicial decisions.° At present, under
Ivorian law, judges of the cour d’assises are under no obligation to provide reasons for

their decisions.

The UN High Commissioner for Human Rights Zeid bin Ra’ad stressed the urgency of
developing “an effective appeals process” following the verdict in the Simone Gbagbo
case. Both the prosecution and Simone Gbagbo’s defense lawyer have launched appeals

before the cour de cassation of the sentence meted out by the cour d’assises. >

In late 2012, the Ministry of Justice created a working group to address necessary reforms
in the criminal code and the criminal procedure code. Cote d’lvoire has made progress to
this end: in March 2015, the national assembly adopted bills amending the Ivorian criminal
code and criminal procedure code to ensure conformity of Ivorian law with the country’s

international legal obligations, including the Rome Statute of the ICC.3

However, the Ivorian government must urgently adopt changes to ensure that defendants
receive a fair trial. In 2013, with the technical assistance of UNOCI and the European Union,
a recommendation emerged in the Ministry of Justice’s working group to establish a
permanent criminal chamber composed of five professional judges, who would have to

provide reasons for their decisions and a right of appeal.o4

99-Van Hulst v. Netherlands, UN Human Rights Committee, Communication No. 903/1999, November 15, 2004, para. 6.4;
Communication No. 709/1996, September 17, 1999, para. 7.2; Morrison v. Jamaica, UN Human Rights Committee,
Communication No. 663/1995, November 26, 1998, para. 8.5.

100- African Commission on Human and Peoples’ Rights, Principles and Guidelines on the Right to a Fair Trial and Legal

Assistance in Africa, DOC/OS(XXX)247 (2003), principle 2(i).

101 “Cdte d’Ivoire: Justice for victims of human rights violations ‘long overdue’ — Zeid,” OHCHR DisplayNews, March 11, 2015,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15683&LangID=E (accessed September 9, 2015).

102. “pccusation et défense se pourvoient en cassation aprés la condamnation de Simone Gbagbo,” Le Monde.

103- United Nations Security Council, Thirty-sixth progress report of the Secretary-General on the United Nations Operation in
Cote d’lvoire, S/2015/320, May 7, 2015, http://www.un.org/en/ga/search/view_doc.asp?symbol=S/2015/320 (accessed
September 15, 2015), para. 19.

104- Human Rights Watch, 7urning Rhetoric into Reality, p. 53.
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Finally, Human Rights Watch is concerned about the unavailability of legal representation
forindigent defendants under the code of criminal procedure. Under the existing law, legal
representation in criminal cases is only mandatory at the cour d’assises phase. The result
is that indigent defendants often only receive legal aid at this late stage of proceedings,
which risks compromising the quality of their representation.s lvorian authorities should
make legal representation mandatory at an earlier stage of the proceedings, and ensure

legal aid is made available to indigent defendants accordingly.

Rule Out Pardons for Those Convicted of Serious Abuses

President Ouattara has repeatedly suggested the possibility of pardoning those who are
convicted in national trials. Last year, he underscored the importance of advancing on
trials, but also said he would consider invoking his authority to pardon pro-Gbagbo
perpetrators after their conviction. ¢ His position appears to have since evolved, first to
indicate that a defendant must ask for a pardon, and more recently to state that those
convicted of crimes must seek forgiveness from victims before a pardon will be
considered.7 In October 2015, President Ouattara said that, “We want justice to do its job.
And then once that’s been done, our laws permit the consideration of amnesties and

pardons.”w8

Under international law, amnesties are not available for grave crimes including war crimes,
crimes against humanity, and genocide. While the Ivorian criminal code rules out
amnesties for genocide, crimes against humanity, and war crimes, it does not prohibit
pardons.9 The president’s power to grant pardons is set out in the constitution of Cote

d’lvoire and the criminal code.

105 |bid. p. 53.

106. Blaise Akame, “Ivory Coast: eventual presidential pardon for the pro-Gbagbo,” Africa Top Success, January 13, 2015,
http://www.africatopsuccess.com/en/2015/01/13/ivory-coast-eventual-presidential-pardon-for-the-pro-ghagbo/ (accessed
September 4, 2015).

107- “Crise postélectorale: le président conditionne la grace au pardon,” April 14, 2015, http://www.rfi.fr/afrique/20150414-
crise-postelectorale-cote-ivoire-president-ouattara-conditionne-grace-pardon/ (accessed September 4, 2015); “Cote d’lvoire:
pas de nouveau transférement a la CPI (Quattara),” Abidjan.net, April 13, 2015, http://news.abidjan.net/h/548916.html
(accessed September 4, 2015).

108. Cyril Bensimon, “Cdte d’Ivoire : le président Ouattara promet une nouvelle Constitution s'il est réélu,” Le Monde, October
23, 2015, http://www.lemonde.fr/afrique/article/2015/10/23/cote-d-ivoire-le-president-ouattara-promet-une-nouvelle-
constitution-s-il-est-reelu_4795712_3212.html#xtor=AL-32280270 (accessed November 11, 2015).

109- |vorian criminal code, arts. 140-142.

110 lyorian constitution, art. 49; Ivorian criminal code, art. 134.
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Pardons for high-level perpetrators from either side of the 2010-2011 post-election crisis
would, however, deny victims—who have now waited almost five years to see perpetrators
brought to account—meaningful justice. Civil society activists said that pardons for high-
level perpetrators would perpetuate the cycle of impunity that has fueled Cote d’Ivoire’s
past conflicts, and “would be an encouragement for recidivism by perpetrators and

vengeance by victims.”m

Further, the ICC’s Office of the Prosecutor has made clear its position that “a sentence that
is grossly or manifestly inadequate, in light of the gravity of the crimes and the form of
participation of the accused, would vitiate the genuineness of a national proceeding, even

if all previous stages of the proceeding had been deemed genuine.”2

11 Human Rights Watch telephone interview with civil society activist, Abidjan, October 15, 2015.

112. International Criminal Court, Office of the Prosecutor, Report on Preliminary Examination Activities 2014, December 2,
2014, http://www.icc-cpi.int/iccdocs/otp/OTP-Pre-Exam-2014.pdf (accessed September 9, 2015) para. 114.
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lll. The Role of International Partners

Codte d’lvoire’s international partners have provided useful assistance to support national
accountability efforts. But more will likely be needed as Cote d’lvoire grapples with the

challenges of delivering credible justice.

Assistance from Bilateral Partners

Since President Ouattara came into office, the European Union, the United States, and
France have been the three largest donors to the justice sector.3 For a period of six
months beginning in late 2012, the United States Agency for International Development’s
Office of Transition Initiatives (USAID/OTI) provided much-needed support to the cell’s
investigative capacity. Notably, USAID funded a legal expert who was embedded in the
special cell for six months and helped special cell staff manage information, identify

themes, and prioritize cases.

Through this project, the USAID/OTI staff developed very strong working relationships with
national staff.»s USAID/OTI discontinued the project, despite its success, in 2013.116 The
decision to discontinue support was not surprising at the time, given the government’s
limited funding for the cell and the staffing cuts.

More recently, the International Center for Transitional Justice, with funding from the
European Union, provided additional support to the cell. Staff from the center have worked
with the special cell’s judges to create an investigative plan to better manage information,

avoid duplication, and focus investigations.»7

113- Human Rights Watch interview with diplomat, Abidjan, May 27, 2015; Human Rights Watch interview with diplomat,
Abidjan, May 29, 2015; Human Rights Watch interview with diplomat, Abidjan, July 30, 2015.

114- Human Rights Watch telephone interview with USAID official, Abidjan, April 15, 2015.

115 1bid.

16 |bid.

117- Human Rights Watch email communication from ICT) official, Abidjan, September 4, 2015.
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The EU and France have also been providing support to international and national human
rights groups supporting victims of human rights abuses who are participating in

proceedings as civil parties. 8

Moving forward, further assistance may be useful to help the Ivorian justice system
address the inevitable hurdles that will continue to arise in investigating and trying human
rights abuses. Cote d’lvoire should approach key donors to pinpoint areas needing
enhanced technical support. Donors should respond positively and coordinate efforts to

provide such support.

There are a number of ways that the Ivorian government and its key international partners
can share or otherwise provide judicial officials with much-needed expertise in handling

serious international crimes.

Forinstance, in 2010, France created a specialized war crimes unit, in part to deal with the
lingering number of investigations related to the Rwandan genocide.9 Creating
opportunities for staff in the unit to share best practices with their Ivorian counterparts in

the special cell could help reinforce the latter’s technical capacity.

Further, the ICC has gathered considerable information and evidence in the course of its
more than four-year investigation in Cote d’lvoire that may be relevant to the special cell,
and the ICC is continuing its investigations in the country. Under the Rome Statute, to
which Cdte d’lvoire is a party, states can request assistance from the ICC in domestic
investigations.2° The lvorian authorities should support efforts by the special cell to take

advantage of this valuable resource through formal requests to the ICC for assistance.

In addition, in light of the obvious overlap in their investigations, the ICC and national
authorities should seek opportunities to strengthen working-level relationships; this could
be realized through a specific initiative to bring relevant staff together on a regular basis.

To this end, it is worth noting that France, in conjunction with the International

118. Human Rights Watch email communication from civil societv activist, Abidian. September 17. 2015.

119- Human Rights Watch, 7he Long Arm of Justice, p. 69. The specialized unit of prosecutors and investigating judges has
been operational since 2012.

120- Rome Statute of the International Criminal Court, A/CONF.183/9, July 17, 1998, entered into force July 1, 2002, art. 93(10).
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Organization of La Francophonie, has supported training to promote cooperation between

national lawyers and the ICC in the fight against impunity.z2

National prosecutions and trials for serious international crimes are an integral part of the
Rome Statute system. It would therefore be worthwhile to create opportunities for lvorian
and ICC professionals—including prosecution staff, witness protection specialists, defense
lawyers, and judges—to discuss some of the practical challenges that can emerge when

handling allegations of grave human rights abuses.

Cote d’Ivoire’s donors and international partners should continue to lend their political
backing to the fight against impunity, emphasizing to the Ivorian authorities the
importance of consistent government support for an independent and impartial justice

process.

International Criminal Court

Beyond technical expertise, the lvorian government seems keenly aware of progress in the
ICC’s investigations. While positive developments in the case against Laurent Gbagbo and
Charles Blé Goudé are welcome, the absence of charges against pro-Ouattara forces at the
ICC, given the allegations of serious crimes by both sides, has led to a deeply polarized
opinion about the ICC within C6te d’lvoire and has undermined perceptions of the court’s

legitimacy.t22

It is vital that the ICC move forward with investigations into pro-Ouattara forces, to pursue
justice for victims, to strengthen its own credibility inside Cote d’lvoire, and to push for

impartial justice at the national level.

United Nations

In 2004, the UN Security Council created the United Nations Operation in Cote d’lvoire

(UNOCI) for peacekeeping. Following the crisis after the 2010 elections, the UN Security

121 “France supports Francophone trainings on the ICC,” ICC news release, ICC-CPI-20121203-PR859, March 12, 2012,
http://www.icc-cpi.int/en_menus/icc/press%20and%2omedia/press%2oreleases/Pages/pr859.aspx (accessed September
8, 2015).

122. Human Rights Watch, Making Justice Count: Lessons from the ICC’s Work in Cote d’Ivoire, August 2015,
https://www.hrw.org/sites/default/files/report_pdf/cdio815_zup.pdf.
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Council revised its mandate to emphasize, among other things, technical support for the
rule of law—a formidable responsibility in light of the dysfunctional justice system Gbhagbo
had left behind.

In its first resolution following the 2010-2011 post-election crisis, the United Nations
Security Council maintained a focus on the mission’s role in assisting with the “reform of
security and rule of law institutions” and supporting “efforts to promote and protect
human rights.”*23 However, while the resolution, in its preamble, underscored the
importance of investigating and bringing to justice those responsible for human rights
abuses and welcomed “President Ouattara’s commitment in this regard,” there was no
operative language in the resolution specifically referencing the mission’s role in providing

assistance for this purpose.12

The absence of specific language is not a bar to providing assistance. Under its 2011
mandate, UNOCI used rule of law and human rights assignments to provide some logistical
and technical support for national accountability efforts, including the special cell. For
instance, UNOCI played a helpful role around the renewal of the special cell’s mandate,
advised donors supporting the cell, and has assisted in coordinating donors active in the

justice sector.12s

However, none of the United Nations Security Council’s resolutions on Céte d’lvoire
outlined clear orimmediate priorities to address the numerous challenges facing the

overall justice sector. A more proactive approach by the council early on could have been

123- United Nations Security Council, Resolution 2000 (2011), S/RES/2000 (2011),
http://www.un.org/en/ga/search/view_doc.asp?6symbol=S/RES/2000 (2011) (accessed September 9, 2015), para. 7 (f), (g).
The mission was tasked with facilitating the implementation of a January 2003 peace agreement ending the conflict that left
the country split between the rebel held north and a government-held south controlled by former Ivorian President Laurent
Gbagbo. From its first iteration, the United Nations Security Council tasked UNOCI with providing “assistance in the field of
human rights,” including help to “investigate human rights violations with a view to help ending impunity.” The mission’s
mandate also included assisting the national government in “reestablishing the authority of the judiciary and the rule of law
throughout Céte d’lvoire.” United Nations Security Council, Resolution 1528 (2004), S/RES/1528 (2004),
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1528(2004) (accessed September 9, 2015), para. 6(n), (q).
124- Notably, in 2011, the United Nations Security Council tasked UNOCI with “support[ing] the Government’s development
and implementation of a national justice sector strategy as well as the development and implementation of a multi-year joint
United Nations justice support programme in order to develop the police, judiciary, prisons and access to justice in Cote
d’lvoire, as well as the initial emergency rehabilitation of relevant infrastructure and the provision of equipment, within
existing resources and in coordination with international partners.” See United Nations Security Council, Resolution 2000
(2011), para. 7(f).

125- Human Rights Watch email communication from international expert, Abidjan, August 18, 2015.
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beneficial. Specifically, clear language from the council directing the mission to support
national accountability efforts for serious international crimes could have enhanced the
mission’s technical support and political leverage to address the longstanding and deeply

rooted impunity that have undermined the rule of law in Céte d’lvoire.2¢

In 2014, as part of the long-planned drawdown of the UNOCI mission, the UN Security
Council removed the justice and corrections components from the missions’ mandate,
while maintaining a human rights component.®27 In light of the government’s welcome—but
fragile—shift in favor of accountability, it remains critical that the UN Security Council
maintain a strong human rights component in the mission to monitor national judicial

proceedings and help consolidate progress to date.

Over the longer term, OHCHR and UNDP should find avenues to fill the gap following
UNOCI’s departure. Notably, the Ivorian government and international donors should
support the maintenance of an OHCHR mission in Cote d’Ivoire. Both OHCHR and UNDP
should look for opportunities to provide much-needed technical assistance and to monitor

proceedings involving allegations of grave human rights violations.

126. The use of more specific language to address the gaps in the justice system to adjudicate serious crimes, and the
allocation of specific resources to address the problems, is reflected in the Security Council’s recent renewal of the UN
peacekeeping mission in the Central African Republic (CAR). Notably, the UN Security Council tasked the mission with
providing “technical assistance and capacity building for the CAR authorities, in order to facilitate the functioning of the
[Special Criminal Court]” in a number of areas, including “investigations, arrests, detention, criminal and forensic analysis,
evidence collection and storage, recruitment and selection of personnel, and the establishment of a legal aid system.”
United Nations Security Council, Resolution 2217 (2015), S/RES/2217 (2015),
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2217(2015) (accessed September 9, 2015), para 32(g).
Given the experience in Cote d’lvoire, this is a welcome development and one that should be consistently considered in
future peacekeeping missions.

127. United Nations Security Council, Resolution 2162 (2014), S/RES/2162 (2014),
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2162%20(2014) (accessed September 9, 2015).

47 HUMAN RIGHTS WATCH | MARCH 2016



Acknowledgments

This report was researched and written by Param-Preet Singh, senior counsel in the
International Justice Program of Human Rights Watch, with significant contributions by Jim
Wormington, West Africa researcher. Additional research for the report was conducted by
Matt Wells, former West Africa researcher. The report was reviewed and edited by Jim

Wormington and Richard Dicker, director of the International Justice Program.

Clive Baldwin, senior legal advisor, provided legal review and Robin Shulman and
Babatunde Olugboji, editor and deputy director in the Program Office, provided program
review. Sasha Lansky, associate for the International Justice Program, provided production
assistance, and Grace Choi, Olivia Hunter, and Fitzroy Hepkins prepared the report for
publication.

Amanda Ghahremani, Gallia Daor, Sothie Keo, Humera Jabir, Joanna Stokes, interns with
the International Justice Program, provided essential research assistance. International
Justice Program interns Adelaide Schwartz, Jonah Diamond, and Shane Meckler helped
finalize citation.

Human Rights Watch wishes to express appreciation to all of those who agreed to be

interviewed for this report, and whose generosity in sharing their insights made this report
possible.

“JUSTICE REESTABLISHES BALANCE” 48



Appendix: International and National Accountability
Efforts in Cote d’lvoire since 2011

December 2010-May 2011: Former President Laurent Gbagbo’s refusal to step down
leads to five months of violence, in which Ouattara’s newly-created Republican
Forces—comprised primarily of former Forces Nouvelles—oppose Gbagbo security
forces and militia groups. At least 3,000 civilians killed in attacks perpetrated along
political and, at times, ethnic and religious lines by forces affiliated with both sides

of the conflict.

June-July 2011: President Ouattara establishes a national commission of inquiry to
investigate and document abuses committed during the crisis, a truth and
reconciliation commission, and a taskforce of judges and prosecutors, known as the
Special Investigative and Examination Cell, to handle prosecutions of crimes related

to the post-election violence.

November 30, 2011: The government of C6te d’lvoire surrenders Laurent Gbagbo to
the ICC based on the ICC’s arrest warrant alleging his responsibility for four counts of

crimes against humanity.

August 2012: The national commission of inquiry published a summary of its
findings in August 2012, concluding that crimes had been committed during the

2010-2011 crisis by forces loyal to both Gbagbo and Ouattara.

October 2013: A government spokesperson announces that the special cell is no

longer needed because the country’s justice system had been restored.

December 30, 2013: Following intense national and international pressure to
maintain the cell, President Ouattara extends the special cell’s mandate (renamed
The Special Investigative and Examination Cell, la Cellule Speciale d’Enquete et

d’Instruction) through a presidential decree.
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Late 2014: The Ivorian government starts providing consistent support to the special

cell to fulfill its mandate.

March 10, 2015: An Ivorian court finds Simone Gbagbo guilty of crimes against the
state and sentences her to 20 years’ imprisonment, twice the amount of time

requested by the prosecution.

April 2015: President Ouattara states that Ivorian courts are capable of trying all
cases related to the 2010-2011 post-election crisis and that he would not transfer

any more suspects to the ICC.

June 2015: Amid progress in investigations in human rights abuses committed
during the 2010-2011 crisis, credible allegations emerge that the executive is
pressuring the cell to finish investigations prematurely. Following concern expressed
by international and national human rights groups, President Ouattara reiterates
that his government supports the special cell, and the minister of justice echoes his

statement.

July 2015: Media reports suggest that the special cell is continuing its investigations
into alleged abuses by high-level Gbagbo supporters, and is also investigating key
military officials who fought on President Ouattara’s side during the conflict.

October 2015: President Quattara elected for a second term.

January 2016: President Ouattara appoints Sansan Kambile as the new minister of

justice.

January 28, 2016: The ICC’s joint trial of Gbagho and Blé Goudé on four counts of

crimes against humanity begins in The Hague.
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“Justice Reestablishes Balance”

Delivering Credible Accountability for Serious Abuses in Cote d’Ivoire

When Ivorian President Alassane Ouattara took office in May 2011, he promised to bring to
justice the perpetrators of the terrible crimes committed during the country’s 2010-2011 crisis,
in which more than 3,000 civilians were killed and more than 150 women raped.

Five years later, victims of the heinous crimes committed by both sides during the crisis are
still waiting for justice. Although, after years of inadequate government support, national
judges are finally making progress in their investigations, victims will only receive justice if
perpetrators receive trials that are independent, impartial, and fair.

“Justice Reestablishes Balance,” based on multiple interviews conducted by Human Rights
Watch with Ivorian government officials, members of the judiciary, representatives of civil
society groups, international criminal justice experts, UN officials, diplomats, and donor
officials, outlines critical areas requiring additional government support so that Ivorian courts
can deliver credible justice.

In addition to maintaining support for investigations, the government should take steps to
strengthen the independence of the judiciary; protect judges, lawyers and witnesses involved
in sensitive cases; and support legal reforms that would respect the fair trial rights of
defendants. Given that many defendants have waited years for trial, Ivorian judges should also
release from pre-trial detention any defendants who do not pose a threat to witnesses and
who are not a flight risk. President Ouattara should also make clear that presidential pardons
are not available for those convicted of serious abuses.

hrw.org

(above) A woman cleans up the remnants of her burned-
out house in the Carrefour neighborhood of Duékoué in
the western part of the country on 17 April, 2011. After
forces under President Alassane Ouattara took control of
the town on March 29, 2011, hundreds were massacred
in the Carrefour neighborhood that had long been a
bastion of pro-Gbagbo militiamen. UN officials said one
mass grave had almost 200 bodies.

© 2011 Getty Images

(front cover) Victims of the 2010-2011 post-election crisis
hold placards reading 'We claim justice, justice justice' at
a gathering in the Kouassai district of Abidjan on
February 28, 2013, during the International Criminal
Court’s confirmation of charges hearing against former
Ivory Coast president Laurent Gbagbo. Gbagbo, with his
close ally, Charles Blé Goudé, is currently on trial at the
ICC on four counts of crimes against humanity during the
2010-2011 post-election violence. The ICC has intensified
investigations into abuses committed by forces loyal to
President Alassane Ouattara, although there are not yet
arrest warrants.

© 2013 Sia Kambou/AFP/Getty Images
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