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A11
Afis
ADA
APC
BVMN
BCHR
BIA
BID
BPA
BPS
BPSB
CAT
CESCR
CHTV
CJEU
Col
Ccso
CPT

CRC
CRM
CSw
DCOT

Dol

DRC Serbia
ECHR
ECtHR
GAPA
HRC

IAN
ICCPR
IDEAS
IDP

ISIS

Mol
MoLEVSA
MYLA
NES

A11-Initiative for Economic and Social Right
Automated fingerprint identification system
Administrative Dispute Act

Asylum Protection Centre

Border Violence Monitoring Network
Belgrade Centre for Human Rights
Security-Information Agency of Serbia
Best Interest Determination

Border Police Administration

Border Police Station

Border Police Station Belgrade

United Nations Committee against Torture

United Nations Committee on Economic, Social and Cultural Rights

Government’s Centre for Human Trafficking Victims’ Protection

Court of Justice of the European Union
Country of Origin Information

Civil Society Organisation

European Committee for Prevention of Torture and Inhumane and Degrading

Treatment or Punishment
United Nations Committee on the Right of the Child
Commissariat for Refugees and Migration

Centre for Social Work

Department of the Ministry of Interior for Combating Organized crime and

Terrorism (DCOT)

Declaration of Intent for Lodging an Application on Asylum in Hungarian Embassy

Danish Refugee Council in Serbia

European Convention on Human Rights and Fundamental Freedoms

European Court of Human Rights

General Administrative Procedure Act

United Nations Human Rights Committee
International Aid Network

International Covenant on Civil and Political Rights
Centre for Research and Social Development IDEAS
Internally displaced person

Islamic State of Iraq and Syria

Ministry of Interior

Ministry of Labour, Employments, Veteran and Social Affairs
Macedonian Young Lawyers’ Association

National Employment Service



NPM National Preventive Mechanism

OKS Specific Category of Foreigners | Odredena kategorija stranaca
PIN Psychosocial Innovation Network

RBC Regional Border Centre

RSDP Refugee Status Determination Procedure

TRHG Temporary Residency on Humanitarian Grounds

VBA Military Security Agency

UAE United Arab Emirates

UASC Unaccompanied and Separated Children

UNHCR United Nations High Commissioner for Refugees

Recording of Request certifying a person’s intention to apply for asylum. This does not
intention to constitute a formal application for asylum.

lodge an asylum
application
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The previous version of this report was last published in August 2024.

International protection

Asylum procedure
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Key statistics on arrivals: The number of arrivals to Serbia decreased by 82% in 2024. A total
of 19,603 arrivals was recorded by the Commissariat for Refugees and Migration in comparison
to 108,808 recorded in 2023.

Access to the territory - pushbacks: Refugees and migrants arriving to Serbia from North
Macedonia and Bulgaria still face significant difficulties to access the territory and the asylum
procedure. They are subjected to border practices that are a cluster of human rights violations
(arbitrary deprivation of liberty, ill-treatment, expulsion without examination of individual
circumstances and risks of refoulement and chain refoulement, etc.), applied by the Serbian
Border Police. A total of 14,080 persons were prevented from ‘entering Serbia illegally’ according
to the Mol (10,487 from North Macedonia and from 3,437 Bulgaria), a number which does not
include foreign nationals formally refused entry or readmitted to third countries or countries of
origin. Thus, these persons prevented from ‘entering Serbia illegally’ were denied access to the
territory and the asylum procedure outside the scope of the relevant legal frameworks (i.e. either
the Asylum or Foreigners Act). On the other hand, only 137 foreign nationals were readmitted
from Serbia to neighbouring countries (mainly to Bulgaria).

Pushbacks from other countries to Serbia: Pushbacks from neighbouring EU states continued,
leading to 5,713 persons being informally sent to Serbia from Hungary. Still, the number of
incident reports and testimonies decreased due to the generally decreased presence of civil
society organisations in border areas, but also due to the fact that the UNHCR office in Serbia
stopped reporting on such practices. On the other hand, only 462 foreign nationals were officially
readmitted to Serbia, further confirming that collective and often violent expulsions are the main
manner in which forcible removals are conducted.

Smuggling activities: Smuggling activities continued, but are conducted in a more clandestine
manner after massive police operations on the north of Serbia in border areas with Croatia,
Hungary and Romania. Still, the increased police presence and fear of forcible removal to North
Macedonia are one of the reasons why people on the move decided to take more dangerous
journeys, which has led to several tragic incidents in which lives were lost.

Access to the asylum procedure at the airport: A total of 4,706 foreign nationals were refused
entry to Serbia, out of which 1,757 were at the Belgrade airport Nikola Tesla (including citizens of
Turkiye, Afghanistan and Syria). The refusal of entry practice at the airport leads to the automatic
serving of refusal of entry decisions followed by arbitrary detention and a lack of the possibility to
challenge the lawfulness of both the detention and the forcible removal. Two requests for interim
measures were adopted in relation to BPSB at Belgrade airport, preventing the forcible removal
of people fleeing political persecution in Tirkiye.

Registration and lodging of asylum applications: In 2024, the Mol issued 850 registration
certificates, and only 216 lodged their application for the first time.

First-instance asylum decisions: In 2024, the Asylum Office rendered 152 decisions regarding
200 asylum seekers. Out of that number, 53 decisions regarding 75 asylum seekers were
rejected in merits, while 7 decisions granting asylum to 7 asylum seekers were delivered in the
same period. The asylum procedure was discontinued in 87 cases regarding 113 applicants, due
to their absconding, while in 5 instances subsequent asylum applications were declined in relation
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to 5 applicants. A total of 60 merits decisions were rendered in relation to asylum seekers from:
Burundi (21), Cuba (19), Russian Federation (11), Syria (6), Iran (5), Armenia (4), Tunis (3),
Croatia (2), Turkiye (2), Ukraine (2) and 1 from India, Tunis, Germany, Sweden, Egypt,
Afghanistan and Congo.? The rejection rate in 2024 was 88%, while the recognition rate was 12%.
This represents a 3% decrease in recognition in comparison to 2023.° In total, international
protection was granted through 7 decisions (12%) encompassing 7 persons. Of these, refugee
status was granted through 4 decisions and to citizens of Congo, Burundi, Iran and Ukraine (1
each), while the remaining 3 decisions were related to subsidiary protection granted to citizens of
Syria (3).1°

Asylum Commission — the second instance authority: In 2024, the Asylum Commission
rendered 45 decisions in relation to 59 persons originating from: Burundi (16), Cuba (12), Russian
Federation (10), Syria (5), Iran (4), Armenia (3), Turkiye (2), Ukraine (1), Sweden (1), Egypt (1),
Germany (1), Kazakhstan (1), Afghanistan (1) and Croatia (1). Only 2 appeals were upheld and
in relation to the 2 SGBV survivors from Burundi,'" while two more cases were referred to the
Asylum Office after the complaints lodged to the Administrative Court (third instance) were
upheld, yet not on substantive but rather procedural grounds. All other appeals were rejected (41
in total).

Administrative Court — the third instance authority: In 2024, the Administrative Court
delivered 16 decisions regarding 19 persons from the following countries: Iran (7), Unknown (3),
Afghanistan (3), Burundi (2), Turkiye (1), Cuba (1), Syria (1) and Ghana (1). Only three complaints
were upheld, but two of them for procedural reasons related to family unity and inclusion of a
newborn baby in the procedure and the silence of the administration. Only one complaint was
upheld on the basis of substantive grounds, and in relation to the applicant who claimed religious
persecution and who was also in an extradition procedure.

Legal aid: Legal aid is still mainly provided by CSOs, but more and more attorneys at law have
been involved in asylum cases. Free Legal Aid Act guarantees free legal aid only before the
Administrative Court, but it has not been used in practice.

Reception conditions

o
°n
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Reception capacity and conditions: Most of the reception facilities governed by the CRM were
closed in 2024, leaving only 4 asylum and 3 reception centres operational by the end of 2024. In
2024, AC Krnja¢a was mostly accommodating vulnerable applicants: families with small children,
persons with disabilities, persons with health and psychosocial needs, LGBTQI+ applicants,
SGBYV survivors and others. AC Obrenovac'? and AC Sjenica accommodate single males, but
most of them were not willing to apply for asylum. As of 20 April 2022, AC Vranje'
accommodated on average 40 to 70 refugees from Ukraine.

Vulnerability: There is no vulnerability assessment of foreign nationals arriving to CRM-governed

asylum and reception centres, and most of the vulnerable persons are identified by CSOs.

Detention of asylum seekers

KD
£

Freedom of movement/deprivation of liberty: In 2024, a total of 8 asylum seekers were
detained, namely people from Afghanistan (3), Russian Federation (3) Syria (2), and Sweden (1).

Ministry of Interior - Border Police Administration-Department for Readmission, responses to the information
of public importance nos. 07-34/24, 30 August 2024 (delivered on 20 September 2024) and 07-2/25, 11
February 2025 (delivered on 21 February 2025).

AIDA, Country Report Serbia, 2022 Update, pp. 99-100.

Ibid.

Asylum Commission, Decision No. AZ, 06/24, 12 February 2024 and AZ 15/25, 7 October 2024.

Decision of the Government of the Republic of Serbia, no. 02-5650/2021, available at: https://bit.ly/3nqLK4Z.
Ibid.
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Asylum seekers are detained in Detention Centre for Foreigners in Padinska Skela (DC Padinska
Skela) as well as in DC Dimitrovgrad and DC. The total capacities of DC Padinska Skela are
110 places, whereas the capacities of DC Plandiste and DC Dimitrovgrad are of 100 places
each. Thus, overall detention capacity is of 310 beds.

+ Detention conditions: Detention conditions vary from one detention facility to other, but the main

issues reported by the NPM is related to its carceral structure, lack of interpreters, no health care
screening and vulnerability assessment upon arrival and no access to meaningful activities.

Content of international protection

Integration — right to work: There were no major challenges recorded when it comes to the access
to the labour market, which is not surprising having in mind that only a handful or people received
international protection in 2024.

Integration — right to permanent residency: The amended Foreigners Act introduced the new
provision which allows persons granted asylum to apply for permanent residency which is the final
step before the possibility for obtaining citizenship. The first decisions on permanent residency were
granted in the first quarter of 2024.

Access to education: No major issues were reported in relation to access to education of asylum
seeking or refugee children.

Travel documents: Until 31 December 2024, a total of 49 travel documents for refugees were issued.
Of that number, 33 documents were issued to men and to 6 boys, while 7 documents were issued to

women and to 3 girls.

Family reunification: There were no instances of family reunification in Serbia in 2024.

Temporary protection

For further information, see the Annex on Temporary Protection.

Temporary protection procedure

7

« Scope of temporary protection: The following persons are eligible to be beneficiaries of
temporary protection: 1) citizens of Ukraine and their family members who resided in Ukraine; 2)
asylum seekers, stateless persons and foreign nationals who have been granted asylum or
equivalent national protection in Ukraine and their family members who have been granted
residence in Ukraine; 3) foreign nationals who have been granted valid permanent residence or
temporary residence in Ukraine and who cannot return to their country of origin under permanent
and long-term circumstances.

% Registration for temporary protection: In 2024, a total of 400 persons were registered under
the TP, out of which 381 were Ukrainian nationals, 15 Russian Federation citizens and 4 from
other countries. In the same period, 375 persons were granted temporary protection and, again,
it was mostly Ukrainian nationals (355). Finally, for a total of 709 persons temporary protection
was extended (672 Ukrainian nationals, 19 Russan Federation nationals and 18 from other
countries).

Content of temporary protection

7

« Access to rights: There were no major issues reported in access to rights and in relation to
Ukrainian refugees and other beneficiaries of TP. Most of the problems were identical to those
described in relation to asylum seekers and persons granted asylum in the general report.
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Asylum Procedure

A. General

1. Flow chart

Intention to lodge asylum

application in the Republic
of Serbia \

Asylum application
(15 days & 8 days)
Asylum Office

/
EE
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Accepted Rejected

/

'\

Refugee Status/

subsidiary protection




2. Types of procedures

K Indicators: Types of Procedures \
1. Which types of procedures exist in your country?
% Regular procedure: X Yes [ 1 No
= Prioritised examination: [ Yes X No
= Fast-track processing:'® [ Yes X No
< Dublin procedure: []Yes X No
< Admissibility procedure: []Yes X No
% Border procedure: X Yes [ No
% Accelerated procedure:'® X Yes ] No
% Other: [ Yes X No
2. Are any of the procedures that are foreseen in the law, not being applied in practice?

\ X Yes [ No J

The regular procedure still represents the most commonly applied procedure and is usually conducted
in relation to applicants accommodated in Belgrade, in the Asylum Centre (AC) Krnjaa and sometimes
in AC Obrenovac, or those who can afford to live in private accommodation in Belgrade or in other places
such as social care institutions for unaccompanied and separated children (UaSC) or safe houses for
survivors of trafficking in human beings. At the end of 2024 and the beginning of 2025, asylum interviews
have started to more frequently take place in AC Sjenica,"” while in other reception facilities that was not
the case. Thus, out of 7 accommodation facilities which were operational at the end of 2024, the asylum
procedure was mostly facilitated in AC Krnjaca, even though most of the genuine asylum seekers'® were
referred to AC Sjenica.

The lack of human capacity within the Asylum Office in 2024 was again the reason why AC Sjenica was
not more frequently visited by them. As an authority tasked with facilitating the lodging of asylum
applications in person and asylum interviews, the unregular presence of the Asylum Office in AC Sjenica
was the reason why people were deprived of the possibility of having their asylum claims effectively
assessed. Another reason is the unreasonable referral system of asylum seekers, which is mostly
controlled by the Commissariat for Refugees and Migration (CRM) and whose stance is that all single
male asylum seekers should be referred to AC Sjenica and not to AC Obrenovac or AC Krnja¢a, which
were almost completely empty for most of the year. Thus, the ineffectiveness and extensive length of the
asylum procedure should also be attributed to the CRM (for further information on this practice and its
consequences on asylum seekers’ access to the asylum procedure, see Registration — Concerns in
practice).

As for the accelerated procedure, it is still rarely used and only in instances of manifestly unfounded
applications. It has also been conducted mostly in relation to applicants accommodated in Belgrade. In
2023 and 2024, the accelerated procedure was not applied.'®

Since the introduction in the Asylum Act in 2018, the border procedure has not been conducted. Thus,
the border procedure has yet to be applied in practice. The two operational immigration detention facilities
in the border areas with Romania and Bulgaria — Detention Centre (DC) in Plandiste and DC in
Dimitrovgrad - were not used for such purpose, nor was the border procedure facilitated in the airport
transit zones.

For applications likely to be well-founded or made by vulnerable applicants.

15 Accelerating the processing of specific caseloads as part of the regular procedure, without reducing procedural
guarantees.

16 Entailing lower procedural safeguards, whether labelled as ‘accelerated procedure’ in national law or not.

7 In 2022, AC in Sjenica and AC in Tutin were visited twice each, while in 2023 only once at the end of the year.
In 2024, AC Sjenica was visited twice by the Asylum Office in the second half of 2024.

18 This is a contextual expression in Serbia, which refers to people that are truly eager to remain in Serbia (i.e.,
not willing to leave before their asylum interview).

1 Conclusion based on the basis of the analysis of all first instance decisions delivered by the Asylum Office,

which were shared with the author for the purpose of drafting this Report.
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The Ministry of Interior (Mol) had previously explained that a border/transit zone procedure at the airport
would be conducted after the reconstruction and extension of the Terminal facility at the airport Nikola
Tesla. The project envisaged the construction of detention premises for persons refused entry, but also
persons who might apply for asylum and who could then be subjected to the airport/border procedure.
Said reconstruction was finalised during 2022, and the newly established premises are operational but
still not considered suitable for longer stays due to their size and carceral structure.?°

Thus, the airport transit zone procedure is yet to be applied in practice and it is reasonable to assume
that such procedure will not be conducted at the airport in the near future due to infrastructural
deficiencies. For that reason, all foreigners who express their intention to lodge an asylum application at
the airport are issued with the certificate on the intention to lodge asylum application (registration
certificate) and are referred to one of the Asylum or Reception Centres.

3. List of authorities that intervene in each stage of the procedure

Stage of the procedure Competent authority (EN) Competent authority (SR)

Regional Border Centres
(RBC) or Border Police
Decision on entry and Decision | Stations (BPS) established
on refusal of entry?! within the Border Police
Administrations  of the
Ministry of Interior

Regionalni centri graniCne policije
(RCGP) i stanice grani¢ne policije
(SGP) / PernoHanHu ueHTpu rpaHnyHe
nonuuuje (PLUITT) n ctaHuue rpaHnyHe
nonuuuje (CIT)

RCGP, SGP i Odeljenje za strance
unutar policijskih uprava / PUITI, CI'M
n Operbewa 3a CTpaHue yHyTap
NnosnuLmMjcKkMX ynpaea

RBC, BPS and Foreigners
Registration Certificate Units within Police
Departments in Serbia

Kancelarija za azil / KaHuenapuja 3a

Asylum Application Asylum Office s
Refugee status determination Asylum Office :::ﬁelanja za azil | Kanuenapuja 3a
Appeal procedure

« First appeal Asylum Commission Komisija za azil / Komucuja 3a a3un

+ Onward appeal Administrative Court Upravni sud / YnpaBHu cya
Subsequent application Asylum Office :::rcl:elarua za azil | Kanuenapvja 3a

Constitutional Court of the

Constitutional Appeal el Er EertE

Ustavni sud / YcTaBHu cyq

Kancelarija za azil / KaHuenapuja 3a

Revocation / Withdrawal Asylum Office
asun

Impact of security checks on asylum procedures

In Serbia, the Security Information Service (BIA), but also the Department of the Mol for Combating
Organized crime and Terrorism (DCOT), always conduct security checks and assessments, after which
an application for international protection can be rejected based on exclusion grounds.?? This has become
the usual practice before the decision granting asylum is officially rendered. According to the observations
of the author of the report, the main issue is that a negative decision issued after such assessments does
not contain any factual information or evidence which would indicate why the asylum seeker in question
represents a national security risk. This further undermines their possibility to challenge such assessment
before the Asylum Commission and the Administrative Court, who also keep applicants in the dark on the
facts which allegedly indicate their security threat to Serbia.

20 Outlined by the representatives of the Asylum Office at the round table with Border Police that took place in
Vrdnik on 28 December 2023.
21 Formally speaking, the Border Police is not authorised to refuse entry to any person seeking asylum.

2 Article 33 (2) Asylum Act.
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This practice was applied for the first time in the period 2015-2018 in one case concerning a Libyan family
whose asylum applications were rejected because they were on the list of individuals whose presence on
Serbian territory was considered a threat to national security. The family complained before the European
Court for Human Rights (ECtHR) that their expulsion to Libya would violate Articles 2 and 3 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) due to
their political affiliation with the former Ghaddafi regime, and under Article 13 of ECHR due to an alleged
lack of effective remedy in Serbia.?® Eventually, they were granted subsidiary protection. After they were
granted subsidiary protection, they decided to withdraw part of the ECtHR application and opted to pursue
the case only from the perspective of access to an effective legal remedy (due to the lack of suspensive
effect of the remedy provided) and in relation to the expulsion order rendered on the basis of a negative
security assessment which was not provided in the reasoning of the decision.?* However, the ECtHR was
satisfied with the fact that the applicants were allowed to apply for international protection after they were
served with the expulsion order which in view of the Court remedied the lack of suspensive effect.?® Thus,
the case was struck out of the ECtHR list in 2024,

Another case, which also refers to an applicant from Libya, was rejected on security grounds in 2019. The
case was referred from the first to the second instance body on several occasions and, eventually, the
applicant was granted refugee status in February 2022,%8 after the second instance body received a
positive security assessment from BIA. According to the assessment of the author of the report, the fact
that this case was not taken further before international instances can be attributed to the results of the
case of A. and Others explained above.

In 2022, there were three additional cases in which negative assessments from the BIA were used as
grounds for detention of one Kirgizstan®” and two Turkish?® citizens of Uzbek and Kurdish ethnicity
respectively, one of the Turkish citizens also being a member of the Gulen movement.?® All these
applicants were rejected on the merits during the asylum procedure, but, according to the assessment of
the author of the report, it is clear that the outcome of their cases was impacted by the negative security
assessment of BIA. Another common point to these cases is the fact that they were all fugitives subjected
to the extradition procedure. Although all the extradition procedures ultimately resulted in favour of the
'fugitives’, protecting them from extradition, their negative security assessments remained. In one of the
instances, E.P., a Turkish citizen, whose asylum application and subsequent asylum applications were
rejected, was detained for a maximum of 6 months after which he fled the country.® The Kyrgyz national
decided to leave Serbia.

In 2023, the Asylum Office rejected the asylum applications of 3 more applicants on the grounds of the
negative assessments of the BIA (for further elaboration, see Regular procedure - General).

In 2024, the national security grounds were applied in 9 negative decisions which represents 16% of all
negative decisions rendered in 2024 by the Asylum Office. Accordingly, in 2024, this practice expanded

2 ECtHR, A. and Others v. Serbia, Application No. 37478/16, Decision of 23 May 2024, available at:
https://bit.ly/3V7WW6A.

24 See a similar case where the Court ruled that the right to an effective remedy under Article 13 of the ECHR
was violated, ECtHR, D and Others v. Romania, Application No. 75953/16, 14 January 2020, EDAL, available
at: http://bit.ly/3aBHWGZ.

25 ECtHR, A. and Others v. Serbia, Application No. 37478/16, Decision of 23 May 2024, available at:
https://bit.ly/3V7WWB6A.

26 Asylum Office, Decision No. 26—1389/17, 2 February 2022.

o Radio Free Europe, Komitet protiv torture UN nalozio Srbiji odlaganje izrucenja drzavijanina Kirgistana, 24
August 2022, available in Serbian at: http://bit.ly/3KFw1LR; the applicant eventually decided to leave Serbia.

28 BIRN, Serbia to Extradite Kurdish Politician to Tlirkiye over ‘Terrorism’ Charges, 31 May 2022, available at:
https://bit.ly/3xY3Ujj and Amnesty International, Serbia: Political Activist on Hunger Strike, available at:
https://bit.ly/4cbeNR4.

29 Radio Free Europe, Bez odgovora Ministarstva pravde Srbije o izruéenju turskog drzavijanina, 31 May 2022,
available in Serbian at: http://bit.ly/41TuwITB.

80 Article 77 Foreigners Act, and N1, Kurdish activist Ecevit Piroglu leaves Serbia, 7 August 2024, available at:
https://n1info.rs/english/news/kurdish-activist-ecevit-piroglu-leaves-serbia/.
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beyond those applicants who were also treated as fugitives in extradition procedure.®'
Thus, according to the observations of the author of the report, the practice from 2024 indicates that
arbitrary national security assessments are more widely applied in asylum, but also other residential

procedures, as well as a common ground for immigration detention.

4. Determining authority

Name in English Number of staff  Ministry responsible Is there any political interference
possible by the responsible

Minister with the decision making
in individual cases by the first
instance authority?

Asylum Office 23 Ministry of Interior []Yes XINo

Source: Asylum Office, Response to the request for the information of public importance no. 07-2/25, 11 February
2025 (delivered on 21 February 2025).

4.1 Asylum Office — first Instance

The Asylum Office is responsible for examining applications for international protection and competent to
take decisions at first instance.? In its response to the request for information of public importance, the
Mol outlined that the Asylum Office has 28 positions envisaged, and that the current number of employees
is 23.

Asylum Office staff: 2024 ‘

Position Number

Head of the Asylum Office 1
Department for Refugee Status Determination

Head of the RSDP Department 1

RSDP officer 12

Junior RSDP officer 1

Operational Support officer 1

Department for Collection and Documentation on the State of Human Rights in Countries of
Origin (Col Department)

Head of the Country-of-Origin Department 1
Col Officer 3
Junior Col officer 1
Translators for English language 2
Total 23

Source: Asylum Office, Response to the request for the information of public importance no. 07-2/25, 11 February
2025 (delivered on 21 February 2025).

In 2024, a total of 12 asylum officers were in charge of the asylum procedure and deciding on applications
for international protection. Asylum officers are in charge of facilitating the lodging of asylum applications
in person, asylum interviews and rendering decisions at first instance.

81 See more in AIDA Country Report: Serbia - 2023 Update, p. 21.
82 Article 20 Asylum Act.
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In the decision-making process, they are assisted by the Col Department, which provides information on
specific issues in countries of origin and third countries which were raised during the asylum interview.
The Head of the RSD Department and then the Head of the Asylum Office must further confirm the
decision of asylum officers, and BIA or DCOT need to provide a positive 'security assessment’ as outlined
above (see List of authorities that intervene in each stage of the procedure).

It can be said that current capacities of the Asylum Office remain insufficient, even though the number of
arrivals remains low, as well as the number of genuine asylum seekers. Still, the higher number of RSDP
officers has led to the increased number of asylum interviews (conducted mostly in AC Krnja¢a in
Belgrade) and first instance decisions in 2024 (65 decisions and 102 interviews) in comparison to 2023
(45 decisions and 88 interviews). However, this number is significantly lower than the numbers from 2022
(70 decisions and 107 interviews).

The Asylum Office continued with the positive practice and delivered the copies of all decisions taken in
merits in 2024. For that reason, it is possible to calculate exactly the length of the first instance procedures
which resulted in decisions in 2024. An average length for the purpose of this Report will be calculated
only in relation to decisions which were rendered for the first time applicants and for the first time (cases
which were referred back and forth from higher instances will not be taken into account). Thus, there were
5 decisions in which subsequent asylum application was dismissed, and three more cases which have
been ongoing for more than 5 years and which have been rejected by the Asylum Office on multiple times.
As for the remaining 57 cases an average length of the first instance procedure in 2024 was 13 months,
which is more than in 2023 when an average length was 11,6 months. Accordingly, even though the
capacities of the Asylum Office increased, the length on the first instance asylum procedure was extended
and not shortened.

The low capacity of the Asylum Office is also reflected in the fact that the Asylum Office rarely undertakes
evidentiary activities proprio motu (expert opinions, witness statements, etc,). This is mainly done by legal
representatives who have a proactive approach. For that reason, applicants without specialised legal
representatives are deprived of the possibility to have their claims examined through multi-disciplinary
approach if necessary. Thus, according to the observations of the author of the report, it is reasonable
to repeat the assessment that the current capacities are unsustainable, especially after the influx of
Ukrainian refugees who applied for temporary protection. Also, the question that remains open if there is
a budget within the Mol to cover the costs of expert opinions.

Thus, if Serbia were to be considered a safe third country to send asylum seekers for them to receive
international protection, according to the assessment of the author of the report, if just a few hundreds of
persons in need of international protection were to be returned on a yearly basis based on guarantees
that they would be allowed to lodge an asylum application, the Asylum Office would collapse due to lack
of capacity, even with the 2023/2024 increase in case workers (from 9 to 12).

Another concerning element is the frequent turnover within the Asylum Office, which has experienced
many changes in high-level staff and directors. In September 2020, the Head of the Asylum Office was
transferred to another position, and a new Head, without any prior experience, was appointed. Moreover,
the Deputy Head of the Asylum Office was transferred to another Department of the Mol. In December
2020, the newly appointed Head of the Asylum Office was transferred again, leaving the Country-of-Origin
Information Officer as acting Head and acting Deputy Head of the Asylum Office. At the beginning of
2021, the former Head of the Asylum Office (removed in September 2020) was reinstated, which was a
positive development given the person’s experience in the asylum field, and her status was confirmed in
December 2022. However, at the beginning of 2023, she was replaced again, with a person with
significant experience in the Border Police Administration and who served on several occasion as a
member of the Asylum Commission. However, this person retired at the end of 2024 and a new Head of

33 From the case files assessed by the author of this report, it can be determined that in all decisions rendered
in relation to applicants who did not have legal representatives there were no expert opinions or reports taken
into account.
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the Asylum Office was appointed. These kind of changes undoubtably contribute to poor efficiency of the
first instance authority.

In contrast to its assessment in the 2022 Progress Report, in 2023 the European Commission provided
more realistic picture of the capacities of the Asylum Office,3* stating that ‘it needs to increase its capacity
for actual handling of asylum applications’.?® It also stated that quality of asylum decisions needs to be
further improved through sustainable quality assurance mechanisms and harmonisation of the decision-
making process.3® These findings remain valid and basically unchanged until October 2024 and the latest
Progress Report of the Commission.>”

Thus, it is important to reiterate that a significant increase in operational asylum officers is necessary to
up to at least 20 officers to cope in an appropriate and timely manner with the current numbers of
applicants and additional tasks. This would reduce the length of the first instance procedure and
potentially reduce the absconding rate which remains high. However, a quantitative increase in staff does
not improve access to and quality of procedures without proper training and capacity building, which takes
time. For that reason, if the capacities of the Asylum Office are to be increased in the near future, it will
take several years to train newly-hired asylum officers to deal with several hundred asylum applications
per year. To deal with several thousand asylum applications per year would require a complete shift of
State policy towards the asylum issue which has never been the case until now, an assessment further
corroborated by the fact that the first instance asylum procedure could not currently be conducted without
the assistance of international Organisations and civil society.

4.2 Asylum Commission — second Instance

The Asylum Commission decides on appeals against decisions of the Asylum Office as the second
instance body. It is comprised of a Chairperson and eight members, appointed by the Government for a
four-year term. To be appointed Chairperson or member of the Asylum Commission a person must be a
citizen of Serbia, have a university degree in law and minimum five years of working experience and must
have an ‘understanding’ of the human rights legislation. The Asylum Commission shall operate
independently and shall pass decisions with a majority of the entire membership votes.3®

The specialisation and knowledge of the 9-member Asylum Commission can still be considered
inadequate for their role, since none of the current members has a strong background in refugee and
international human rights law. The fact that not a single applicant was granted asylum in 2022, 2023 and
2024 by the Asylum Commission confirms this statement. In the history of the Serbian asylum procedure,
since 2008, this body has rendered only 3 decisions granting asylum to 4 persons. Moreover, all the
members of the Asylum Commission are selected from different ministries and have regular full-time paid
jobs. For their work in the Asylum Commission, they receive 25,000 dinars - 213 EUR (the president of
the Commission) and 18,000 dinars - 153 EUR (members of the Commission). Remuneration and mostly
the bureaucratic, but also security background of members of the Commission, clearly indicates that this
body cannot exercise its corrective role but can only contribute to the lack of effectiveness of the Serbian
international protection status assessment procedure. Based on the observations of the author of this
report, the 2023 and 2024 practice corroborates this claim.

In April 2024, the Government elected members of the Commission from the following parts of State
apparatus:

1. The Head of Commission holds a managerial position within the Mol
2. The Head of the Department for Readmission from the Mol
3. The Officer for Systemic and Legal matters from the Mol

34 See more in AIDA, Country Report: Serbia — Update on the year 2022, May 2023, available here, 25.

35 European Commission, Serbia: Progress Report, SWD (2023) 695 final, 8 November 2023, available at:
https://bit.ly/4bRUaJU, 68.

36 Ibid.

87 European Commission, Serbia: Progress Report, SWD(2024) 695 final, 30 October 2024, available here.

38 Article 21 Asylum Act.
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4. A State Secretary from the Ministry of Justice (political position)

A Coordinator from the Department of Consular Matters from the Ministry of Foreign Affairs

6. The Head of the Department for General Matters and Management of Human Resources form
the Ministry of Health

7. The Head of the Department for Legal Matters from the Commissariat for Refugees and Migration
(CRM)

8. The Manager of the Department for Legal and Analytical Matters in the field of Employment and
Economical migration from the Ministry of Labour, Employment, Veteran and Social Affairs
(MoLEVSA)

9. A Professor from the Police Academy?®®

o

The Asylum Commission does not have an office,*® administration, country of origin department nor any
other logistical support. Members of the Commission meet several times per year and vote on the
proposals made by the rapporteurs designated for every appeal case. They do that outside their regular
working hours within their respected ministries, sitting in an office located on the same floor as the Asylum
Office within the Ministry of Interior.

In its 2021 Concluding Observations, the UN Committee against Torture (CAT) recommended that Serbia
abolish the Asylum Commission and introduce a judicial review by the Administrative Court at second
instance.*! As outlined, this assessment of the CAT proved its continued validity in 2023 and 2024, given
the lack of corrective influence of this body towards the Asylum Office in 2024.

The Asylum Commission, in most cases, renders decisions in a timely manner, within maximum 3 months
(the deadline being 2 months). Still, there are instances in which appeals take much longer, sometimes
even for more than a year. In 2024, and in relation to cases which were examined in merits by the Asylum
Commission (35 in total), average length of the second instance procedure was 3 months, ranging from
1 month to 5, 7 or 9 months (see more in Asylum Commission practice 2024).

4.3 Administrative Court — third Instance

The final decisions of the Asylum Commission may be challenged before the Administrative Court.*? The
Administrative Court judges still lack adequate resources to assess complaints lodged by asylum seekers
and their legal representatives and none of the judges are specialised in asylum and migration issues
despite occasional trainings and study trips.*® Thus, most of the complaints are rejected and in the history
of Serbian asylum system, the Administrative Court has never held an asylum interview nor rendered a
decision granting asylum.

There is no specially designated department comprised of judges with relevant and necessary knowledge
and supporting infrastructure such as a Col department. The difficulty which the judges of the
Administrative Court face is also related to the fact that, in their everyday work, they have to be familiar
and apply several dozen laws and bylaws which are governing the field of administrative measures (taxes,
election disputes, local municipality matters, issuance of permissions and licences, education, medical
administrative disputes and others).

There are 62 administrative judges in total, covering the entire territory of Serbia.** As of 31 December
2023, there were 181,220 administrative proceedings pending,*® while that number on 31 December 2024

39 Government Decision No. 119-3053/2024 of 11 April 2024.

40 They meet at the Ministry of Interior and on the same floor where Asylum Office is based.

“1 CAT, Concluding observations on the third periodic report of Serbia, 20 December 2021, CAT/C/SRB/CO/3,
available at: https://bit.ly/3MLqTGh, para. 34 (b).

42 Article 22 Asylum Act.

43 This conclusion is based on the author's assessment of the quality of the decision-making process for 2023;
practice-informed observation of IDEAS; European Commission, Serbia: Progress Report, SWD (2023) 695
final, 8 November 2023, available at: https://bit.ly/4AbRUaJU, 67 and 68 and poor practice analysed in previous
AIDA Country Reports on Serbia, available here.

44 The list of judges can be found at the following link: http://www.up.sud.rs/cirilica/sudije.

45 Annual Report of the Administrative Court, 9 January 2024, available at: https://bit.ly/4bhck6J, 1-2.
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was 163,236, which clearly shows that the backlog and variety of administrative disputes, together with
administrative judges’ lack of experience dealing with asylum and migration issues, makes this body
ineffective, theoretical and illusory for asylum seekers.

The length of the procedure before the Administrative Court can sometimes be counted in years, which
has led, in some instances, to asylum procedures that have lasted more than 4 years.*” In 2023, such
cases were also reported, and the length in itself indicates the lack of capacity of this body to deal with
complaints of asylum applicants.*® One judgment from 2024 that related to an applicant who lodged his
asylum application when he was a minor is yet another example in which the procedure before the
Administrative Court lasted for almost 4 years, while entire asylum procedure lasted 7 years in total.®
Comprehensive analysis of the 2024 practice will be outlined in the Onward appeal chapter.

4.4 Quality assurance, transparency and cooperation with the UNHCR, EU, CSOs
and other entities

The Asylum Act explicitly envisages that the asylum authorities should cooperate with UNHCR when
undertaking activities related to its mandate, and the UNHCR should have free access to all persons who
might be in need of international protection.5°

At the request of UNHCR, the competent authorities shall provide:

1. General information concerning the applicants, refugees or persons who have been granted
subsidiary or temporary protection in Serbia, including statistical data, and specific information on
individual cases, provided that the person to whom the asylum procedure refers has given their
consent in the manner and under the conditions prescribed by the law governing the protection
of personal data;

2. Information regarding the interpretation of the 1951 Convention and other international
instruments relating to refugee protection and their application in the context of this Law.5

Since 2022, the Asylum Office has been delivering the above-outlined data to the UNHCR and its
partners.

According to the observations of the author of this report, apart from human, professional and
infrastructural lack of capacities, the lack of effective quality assurance control and comprehensive
analysis of the asylum case law can be considered as one of the main reasons for contradicting decisions
in the practice of the Asylum Office, Asylum Commission and Administrative Court. This can also explain
the lack of corrective influence of the second and third instance authorities on the quality of the decision-
making process in general.>? The lack of corrective influence was noted by the European Commission as
well .33

There is no State quality assurance control in place and the practice of the Asylum Office, Asylum
Commission and Administrative Court cannot be adequately assessed by professionals acting externally.
Thus, there are no personal records of asylum officers or judges available to the public or upon explicit
request which can provide information on the decision-making process such as the number and type of
decisions rendered, the length of the asylum procedure and the overall quality of the decision-making
process. The same can be said for the members of the Asylum Commission.

46 Upravni sud, Annual Report of the Administrative Court, 13 January 2025, available here.

47 Administrative Court, Judgment U 12638/18, 20 July 2021; this judgment was rendered with regards to an
Iragi applicant who lodged his asylum application in 2017.

48 Average length of the procedure before the Administrative Court will be outlined in the chapter which covers
the practice of this body.

49 Administrative Court, Judgment U 16013/20, 15 March 2024 - the complaint in this case was lodged on 18
September 2020.

50 Article 5 (1) and (2) Asylum Act.

51 Avrticle 5 (3) Asylum Act.

52 AIDA, Country Report: Serbia — Update on the year 2021, May 2022, available here, 87 and 90.

53 European Commission, Serbia: Progress Report, SWD(2024) 695 final, 30 October 2024, available here, 50.
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In 2022, the Mol agreed with UNHCR to gradually introduce external control mechanisms, which implies
the occasional presence of UNHCR officers at asylum interviews.?* This was the first step in establishing
quality assurance control in partnership with UNHCR. In April 2022, the UNCHR office in Serbia hired a
Quality Assurance Officer who has regular meetings with the Administration for Border Police and the
Asylum Office and who occasionally attends asylum interviews. Moreover, in 2021, a group of State
officials from the asylum authorities, CRM and other relevant institutions, took part in a study visit to Italian
asylum authorities facilitated by the UNHCR office in Serbia.>® The practice of occasional presence of
UNHCR officers during asylum interviews continued in 2023 and 2024. Still, and apart from the occasional
presence of UNHCR officers and occasional seminars and trainings, it can be safely said that there is no
quality assurance control of the credibility assessment conducted by the asylum authorities.

The EUAA (European Union Asylum Agency) - former EASO -, has also been providing support in Serbia
since 2016. The support was provided under the second roadmap for cooperation between Serbia and
EASO/EUAA 2020-2022, established by the Mol and CRM.%¢ One of the main focuses with regards to the
refugee status determination procedure was on country of origin information (Col).5” EUAA
representatives held a meeting with relevant CSOs recognised as main providers of free legal aid in
Serbia in October 2021.58 In addition, representatives of the asylum authorities have attended numerous
seminars and trainings outside Serbia. However, EUAA support has failed to produce significant results:
according to the observations of the author of this report, inadequate Col assessments continued to be
observed in the Asylum Office’s practice in 2023 and 2024, by way of copy-pasting selectively chosen
parts of Col reports, which are then taken out of context and not in line with the meaning of such reports,
with the sole aim to reject asylum applications®® (for further information, see Regular procedure —
General).

The third phase of the project Protection sensitive Migration Management is a regional IPA project which
started in 2022 and will end in 2025, based on 4 pillars — identification and registrations, access to
protection, return management and contingency plan. It is conducted by the UNHCR, IOM, FRONTEX,
and EUAA.5°

Regarding the transparency of asylum authorities’ work, it is important to outline that the Mol did not
provide data to CSOs regarding asylum issues between 2018 and 2022, and the only available data was
obtained from legal representatives in asylum procedures and publicly available reports published by
other State institutions such as the Ombudsperson or the CRM. However, in 2023 and 2024 all decisions
rendered by the Asylum Office and Asylum Commission were communicated to the author of this report,
accompanied with relevant statistical data on border practices, readmission, refusals of entry and
immigration detention.®' This data can shed more light on issues related to the access to territory and
asylum procedure, but also on practices which imply deprivation of liberty of foreign nationals under the
immigration legal framework. Most importantly, it provides the author with the possibility for
comprehensive analysis and the overview of the first instance practice in relation to asylum applications
decided in merits.

54 Practice-informed observation of IDEAS, January 2024.

55 UNHCR, UNHCR: Authorities of Italy and Serbia exchange experiences related to refugee protection, 26
November 2021, available at: https://bit.ly/3HXnuzD.

56 EASO and Serbia, Roadmap for Cooperation EASO — Serbia (2020-2022): Strengthening the asylum and
reception systems in line with the Common European Asylum System and EU Standards, 2020, available
here.

57 EASO and Serbia, Roadmap for Cooperation EASO — Serbia (2020-2022): Strengthening the asylum and
reception systems in line with the Common European Asylum System and EU Standards, 2020, available

here, 15ff.
58 The author of this report attended the meeting.
59 Practice-informed observation of IDEAS, January 2024 and January 2025.
60 Information provided by the IOM office in Serbia.
61 Response of the Mol, Border Police Administration on the freedom of information request no. 072/1-32/23-3

of 26 February 2023.
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The Administrative Court continued to be the most transparent and all the judgments rendered in 2024
were also communicated to the author of this report.52 Still, the Asylum Commission, but also the Asylum
Office, maintain their opinion that sharing copies of decisions with legal practitioners and researchers
would violate the privacy of applicants, meaning that many of the communicated decisions were
excessively anonymised which was also the case in 2024.5% Nevertheless, there remains progress
compared to previous years.

The Asylum Office still provides regular statistical data to UNHCR, but the statistical overview could be
significantly improved. For instance, there is no gender or age breakdown when it comes to asylum
applicants, nor is there a breakdown by particular vulnerabilities or the basis of the claim. In a system in
which several hundred applications are made per year and they are addressed to one centralised body—
the Asylum Office, this should not be considered a burden.

5. Short overview of the asylum procedure
5.1 International Legal Framework

Serbia is a State party to almost all relevant universal and regional treaties and conventions including the
1951 Refugee Convention Relating to the Status of Refugees,® 1967 Protocol,®® European Convention
for the Protection of Human Rights and Fundamental Freedoms,®® UN Convention against Torture and
Other Cruel, Inhumane and Degrading Treatment or Punishment,®” International Covenant on Civil and
Political Rights,®® International Covenant on Economic, Social and Cultural Rights,®® Convention on the
Rights of the Child,”® Convention on Preventing and Combating Violence against Women and Domestic
Violence,”' Convention on Action Against Trafficking in Human Beings,’? Convention on the Elimination
of All Forms of Discrimination Against Women,” Convention on the Rights of Persons with Disabilities™
European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment,”® and several others.

This further means that persons in need of international protection can address individual
complaints/communications/applications to most of the UN and CoE Treaty bodies and that the legal
framework and practice related to the field of asylum and migration can be assessed through the other

62 Administrative Court response to the freedom of information request no. Cu-lI-17a 94/22 od 26 February

2023.

63 See for example the response on the freedom of information request of the Asylum Commission No. no. 27-
A-128-9/22-KA of 8 February 2023.

64 UNGA, Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Treaty Series, vol. 189,
p. 137, available at: https://bit.ly/2GCMu4R, hereinafter: Refugee Convention.

65 UNGA, Protocol Relating to the Status of Refugees, 31 January 1967, United Nations, Treaty Series, vol. 606,
p. 267, available at: https://bit.ly/3kbPLpf, hereinafter: the Protocol.

66 CoE, European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by
Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at: https://bit.ly/30UqWKC, hereinafter: ECHR.

67 UNGA, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10
December 1984, United Nations, Treaty Series, vol. 1465, p. 85, available at: https://bit.ly/3audjbJ, hereinafter:
UN CAT.

68 ICCPR, UN General Assembly, International Covenant on Civil and Political Rights, 16 December
1966, United Nations, Treaty Series, vol. 999, p. 171, available at: https://bit.ly/3nBpWBv, hereinafter: ICCPR.
UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December
1966, United Nations, Treaty Series, vol. 993, p. 3, available at: https://bit.ly/3mRV4fy, hereinafter: ICESCR.

70 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty
Series, vol. 1577, p. 3, available at: https://bit.ly/3mfoK5y, hereinafter: UN CRC.

Council of Europe, The Council of Europe Convention on Preventing and Combating Violence against Women
and Domestic Violence, November 2014, ISBN 978-92-871-7990-6, available at: https:/bit.ly/3G0FoSJ.

69

7

2 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May
2005, CETS 197, available at: https://bit.ly/2IRT9ZV, hereinafter: Istanbul Convention.

73 UNGA, Convention on the Elimination of All Forms of Discrimination Against Women, 18 December
1979, United Nations, Treaty Series, vol. 1249, p. 13, available at: https://bit.ly/3ucAOxX, hereinafter: UN
CEDAW.

4 UN General Assembly, Convention on the Rights of Persons with Disabilities: resolution / adopted by the
General Assembly, 24 January 2007, A/RES/61/106, available at: https://bit.ly/3wVbbNZ, hereinafter: CRPD.

s Council of Europe, European Convention for the Prevention of Torture and Inhuman or Degrading Treatment

or Punishment, 26 November 1987, ETS 126, available at: https://bit.ly/3h2KQXQ.
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forms of work of these bodies such as monitoring visits, periodic reporting and review, inquiry procedures
and others. Also, it is important to note that in September 2023, Serbia ratified the Optional Protocol to
the International Covenant on Economic, Social and Cultural Rights”® while the Optional Protocol to the
Convention on the Rights of the Child on a communications procedure is yet to be ratified.”” Thus,
individuals can now address the Committee on Economic, Social and Cultural Rights (CESCR), but not
the Committee on the Rights of the Child (CRC). A11-Initiative for Economic and Social Rights (A11) had
been advocating for the ratification of the OPCESCR since 2019,7® launching campaigns, but also
securing public promises from Ministers of Human Rights”® which eventually led to a positive outcome.®

5.2 Constitutional Legal Framework

Article 16 of the Constitution of the Republic of Serbia®' stipulates that generally recognised rules of
international law and ratified international treaties are an integral part of the legal system of Serbia and
that relevant authorities shall apply them directly. Article 18 of the Constitution further confirms that the
human rights enshrined in the Constitution shall also be applied directly, as well as human rights arising
from the generally recognised rules of international law and in line with the values common to democratic
societies and in accordance with international human rights standards, as well as the practice of
international bodies for the protection of human rights. And finally, Article 145 (2) of the Constitution
entails that courts’ decisions shall be based on the Constitution, laws, ratified international treaties and
other generally recognised rules of the international law.

Through cumulative interpretation of the above-outlined constitutional provisions, it can be safely
concluded that all ratified universal and regional international treaties, as well as the practice of the
ECtHR, UN Treaty Bodies and other relevant international bodies for the protection of human rights,
should be interpreted as legally binding by asylum and other relevant authorities. This also implies that
the legal framework governing asylum and migration issues should be aligned with the rules outlined in
the sub-chapter 5.1., but also to the relevant practice of the bodies for the protection of human rights.

Itis also important to note that the Constitutional Court of the Republic of Serbia (Constitutional Court)
is entitled to receive individual complaints — constitutional appeals — and that the final outcome of the
procedure initiated with the constitutional appeal can be pecuniary and non-pecuniary damage.®?
Accordingly, the Constitutional Court is entitled to examine individual complaints of refugees, asylum
seekers and migrants and, in theory, this body can be considered as an effective legal remedy.® However,
the practice has shown the opposite.

The right to refugee status (‘utociste’) is explicitly enshrined in the Article 57(1) of the Constitution,
which reads:

‘Any foreign national with reasonable fear of persecution based on his race, gender, language,
religion, national origin or association with some other group, political opinions, shall have the
right to asylum in the Republic of Serbia.’

76 UNGA, Optional Protocol to the International Covenant on Economic, Social and Cultural Rights: resolution /
adopted by the General Assembly, 5 March 2009, A/RES/63/117, available at: https://bit.ly/3ydMXBD,
hereinafter: OPCESCR.

77 UN Human Rights Council, Optional Protocol to the Convention on the Rights of the Child on a
Communications Procedure: resolution / adopted by the Human Rights Council, 14 July
2011, A/HRC/RES/17/18, available at: https://bit.ly/3tFVecN.

8 A11, The Initiative to Ratify the Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights, 1 April 2019, available at: http:/bit.ly/3L0OBxca.

7o Insajder, Comi¢: Do kraja godine ratifikaciia Opcionog protokola; Curéié: To bi bila velika stvar za zastitu
ljudskih prava u Srbiji, 25 February 2022, available in Serbian at: http:/bit.ly/3Z|Zpes.

80 A11, Parliament ratifies the international treaty allowing for enhanced protection of economic and social rights,

11 September 2023, available at: https://bit.ly/A5BKEZ5.

81 Official Gazette of the Republic of Serbia, nos. 98/2006 and 115/2021.

82 Constitutional Court Act, Official Gazette of the Republic of Serbia, nos. 109/2007, 99/2011, 18/2013,
103/2015 and 40/2015, available in Serbian at: http:/bit.ly/2NHOtVm, Articles 82 to 92.

83 On the effectiveness of the Constitutional Court see more in the following chapters.

84 More about the practice of the Constitutional Court in the following chapters.
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Another relevant provision of the Constitution which recognises persecution in terms of the Article 1 of the
Refugee Convention, but also provides wider protection from refoulement is the Article 39 (3) of the
Constitution:

‘A foreigner can be expelled only on the basis of a decision of the competent authority, rendered
in the procedure governed by law and if they are provided with the right to appeal, and only where
they are not threatened with persecution because of their race, gender, religion, nationality,
citizenship, belonging to a certain social group, political opinions or where they are not threatened
with a serious violation of the rights guaranteed by this constitution.’

Thus, the right to international protection in terms of both international human rights law and international
refugee law, revolving around the refugee definition outlined in the Article 1 of the Refugee Convention,
and the principle of non-refoulement in terms of both frameworks, is explicitly guaranteed. Also, the
constitutional framework and its link with universal and regional treaties for the protection of human rights
and the practice of relevant monitoring bodies (ECtHR, CAT, CCPR and others) provides additional layers
of protection for persons in need of international protection.

Constitutional appeals submitted by refugees and asylum seekers to the Constitutional Court are also
examined under Article 25 of the Constitution which prohibits torture and inhumane or degrading treatment
or punishment, and which can be interpreted in line with the practice of the ECtHR and Article 3 of the
ECHR, including under the auspices of the non-refoulement principle. Articles 27 to 29 of the Constitution
reflect the content of the Article 5 ECHR, including Article 5-1-f which is related to immigration detention.
Article 36 (2) of the Constitution reflects Article 13 of the ECHR usually read in conjunction with the non-
refoulement principle, but also other relevant rights. Article 4 of Protocol 4 to the ECHR was examined by
the Constitutional Court through the framework of the Article 39 (3) of the Constitution.?® Article 26
prohibits slavery and other contemporary forms of slavery such as forced labour. And finally, the
Constitution also contains provisions which are related to economic and social rights which can be linked
to the inclusion and integration of asylum seekers and refugees: non-discrimination (Article 21), right to
work (Article 60), right to health care (Article 68), right to social protection (Article 69), right to education
(Article 71) and others.

5.3 Asylum legal framework

The asylum system and procedure stricto sensu are mainly governed by the Law on Asylum and
Temporary Protection (Asylum Act) that came into force on 3 June 2018.86 Additionally, relevant are the
Foreigners Act,®” the General Administrative Procedure Act (GAPA)® and the Administrative Disputes
Act (ADA).2® GAPA acts as legi generali with regard to the Asylum Act and Foreigners Act in their
respective subject matter, as well as the Migration Management Act,®® which regulates certain issues
relevant to the housing and integration of asylum seekers and refugees, alongside the Decree on the
Manner of Involving Persons Recognised as Refugees in Social, Cultural and Economic Life (Integration
Decree).®' There are several more laws and bylaws which regulate the House Rules in reception facilities,
social and health-care issues, right to work and other aspects related to inclusion and integration of
asylum seekers and refugees.

85 Constitutional Court, Decision No. UZ 1823/17, Decision of 29 December 2020, available in Serbian at:
http://bit.ly/3fk0aPD.

86 Official Gazette no. 24/2018.

87 Official Gazette no. 24/2018 and 62/2023

88 Official Gazette no. 18/2016 and 95/2018.

89 Official Gazette no. 111/2009.

90 Law on Migration Management of the Republic of Serbia, Official Gazette of the Republic of Serbia, no.
107/2012.

91 Official Gazette, no. 101/2016 and 56/2018.
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The Asylum Act was introduced in 2018 and is now regulating the treatment of all asylum applications. All
the procedures initiated under the old Asylum Act from 2008 were finalised by the end of 2019.%2 Thus,
all the law’s novelties, except for the border procedure, are generally applied in practice.®®

5.3.1 Ongoing amendments of the Asylum Act

In 2021, the Government was working towards amending the Asylum Act. The Mol initiated dialogues on
the amendments and all relevant CSOs were invited to take part in consultations in November 2021. The
consultations continued in 2022 and were finalised on 28 February 2023.% The Mol shared with CSOs
the first draft of the amendments to the Asylum Act which included numerous positive changes such as:

% introduction of the new category of the ‘foreigner who expressed the intention to lodge an asylum

application’ who will be entitled to the majority of aspects of the material reception conditions;%

harmonisation of terminology and certain procedural steps governed by GAPA;

pre-elementary school education and preparation for children under the age of 7 who belong to

the category of asylum seekers;

¢ recognising subsequent applicants as persons entitled to the same rights as first-time asylum
seekers, including the right to have ID cards.

X3

S
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%

Suggestions of amendments to the First Draft of the amendments to the Asylum Act were proposed by
some of the CSOs after the consultations. IDEAS and other CSOs suggested the following changes
which, to a certain extent, reflect the proposals of other CSOs:

+«+ prescribing more precise criteria for the assessment of the possibility for asylum seekers to enjoy
protection from persecution in the country of origin — Article 31;

+ excluding the deadline 15+8 days for submission of asylum application — Article 36 (see Lodging
an application);

% introducing specific evidentiary activities such as forensic expert opinions and witnesses —
Article 37;

< clarifying the registration of asylum seekers at the border in terms of their detention and
introducing provisions which govern the procedure and competent body for a decision on
deprivation of liberty for the purpose of the asylum procedure or forced removal— Article 48;

% making a clear distinction between measures which imply deprivation of liberty and measures

which are related to the limitation of the freedom of movement — Article 78;

introducing clear criteria for the application of the safe third country concept — Article 45;

specifying which aspects of material reception conditions should be granted to the newly

introduced category of ‘foreigner who expressed intention to lodge asylum application’;

++ harmonisation of provisions on guardianship contained in the Family Law with provisions of the

Asylum Act governing accommodation of unaccompanied and separated children (‘UASC’).
» Introduction of the biometric ID cards of asylum seekers and persons granted asylum.

7
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It was also suggested that the amendments to the provisions governing the exclusion procedure require
more time and external expertise.

Unfortunately, in 2023 all attention was turned to another early Parliamentary elections which took place
in December 2023, putting on hold again all legislative activities related to the Asylum Act. In May 2024,
the new Government was elected, as well as the new Minister of Interior. However, the work on the
amendments did not continue, and on 28 January 2025, the Prime Minister resigned.®® In April 2025, the

92 AIDA, Country Report: Serbia, Update on the year 2019, May 2020, available here, 32.
93 Ibid., 18-19.

94 The final proposal of the amendments is available in Serbian language on the following link:
http://bit.ly/3yepU9U.

95 At this moment, only persons who lodged an asylum application are recognised as a category which is entitled
to material reception conditions.

96 Radio Slobodna Evropa, Premijer Srbije podneo ostavku u jeku protesta, 28 January 2025, available here.
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new Government has been appointed.®” It remains to be seen if the new Government will continue the
process of adopting the proposed amendments.

5.3.2 Overview of the asylum procedure

The procedure for seeking asylum in Serbia is as follows: a foreigner may ‘express the intention to lodge
an asylum application’ within the Serbian territory or at border crossing point (including the Nikola Tesla
or Ni§ Airport in Belgrade), following which they are registered by the officials of the Mol before whom
they have expressed the intention and receive a registration certificate of having done s0.%% The asylum
seeker is then expected to go to their designated asylum centre, or to notify the Asylum Office within 72
hours should they wish to stay at private accommodation.®® It is not possible to express such intention in
diplomatic or consular representations of Serbia. In other words, the potential applicant must be present
on Serbian territory or under the effective control of Serbian Border Police or other state authority.

Upon arrival at the centre or private accommodation, the asylum seeker should wait for 15 days for the
Asylum Office to facilitate the lodging of the asylum application and then to issue them personal identity
documents for asylum seekers. It is also possible to lodge a written application within 8 days after the
expiry of the above-mentioned deadline.'® Afterwards, an asylum officer will conduct the asylum
interview. %!

The Asylum Office is under the legal obligation to decide on the application within 3 months of its
submission, during which time one or more interviews must be held in order to establish all of the facts
and circumstances relevant to rendering a decision. This deadline could be extended by an additional 9
months.'%? Thus, the maximum length of the first instance asylum procedure is 1 year.

In the case of a negative decision (in-merits or inadmissible), the asylum seeker has 15 days to lodge an
appeal to the Asylum Commission. A negative decision also contains an order to leave the country and a
deadline to do so, which can be up to 30 days. However, when the decision on rejection becomes final
(confirmed by the Administrative Court), the relevant Mol unit for foreigners renders an additional
expulsion decision in cases where the applicant has failed to voluntarily leave the territory of the State
within the given deadline.® Only the expulsion decision creates grounds for forcible removal and potential
immigration detention imposed for the purpose of forced removal and in line with the Foreigners Act. An
expulsion decision can be challenged, but this appeal does not have an automatic suspensive effect.'%
However, it is possible to lodge a request for interim measures to the Administrative Court after the appeal
has been submitted to the second instance body - Border Police Administration and in line with the Article
23 of the Administrative Disputes Act (ADA)."% If granted, expulsion cannot be facilitated before the final
judgment of the Administrative Court.

The Asylum Commission has to decide and deliver the second instance decision to the applicant within
60 days of the appeal having been lodged.'%®

An onward appeal to the Administrative Court can be submitted and must be done within 30 days from
the delivery of the second instance decision. There is no deadline within which the third instance body

o7 The Government of Serbia, New Serbian government voted in, 16 April 2025, available here.
o8 Article 35 Asylum Act.
99 Ibid.

100 Article 36 Asylum Act.

101 Avrticle 37 Asylum Act.

102 Article 39 Asylum Act.

103 Article 74 (1-8) Foreigners Act.

104 Article 80 Foreigners Act.

105 Official Gazette no. 111/2009.

106 Article 95 Asylum Act and Article 174 GAPA.

33



has to decide.'”” Both remedies (i.e., the appeals before the Asylum Commission and the Administrative
Court) have automatic suspensive effect.%

5.3.3 Constitutional Court procedure

The last instance in the Serbian legal system is the Constitutional Court. The constitutional appeal does
not have an automatic suspensive effect. It is possible to lodge a request for interim measures to the
Constitutional Court, but several cases, which implied forcible removal, have shown that this mechanism
is weak and slow, as that the decision on the interim measures was taken several months after the request
was lodged.'® This was recognised by the ECtHR, which granted interim measures submitted by Serbian
lawyers on at least 12 occasions in the past years.'®

According to the Constitutional Court, in its practice, up to 2023 there were in total 10 constitutional
appeals related to the alleged violations of human rights of refugees, asylum seekers and migrants
decided by this body, out of which 5 had been concluded, while 5 are were still pending.""" This data
seems to be inaccurate, and the following decisions have been collected for the purpose of this report.

The practice of the Constitutional Court for the period 2008-2024 — concluded and pending cases

Case file . I?ate of . Article Description Decision
number decision/pending
CONCLUDED
1 uz 29.03.2012 32 (1) | Automatic application of Rejected as
1286/2012'? and 57 | the safe third country unfounded
concept
uz 24.12.2012 22, 36 | Automatic application of Rejected as
5331/2012'3 (2)and | the safe third country manifestly
57 concept unfounded
uz 19.09.2013 32 (1), | Automatic application of Rejected as
3548/2013"4 39 (3), | the safe third country unfounded
57 and | concept
66
4 uz 30.10.2014 32 (1) | Right to a fair trial Adopted as
124/2014115 and 57 founded
5 uz 20.06.2016 39 Right to freedom of Rejected as
4197/2015"16 movement manifestly
unfounded
6 uz 19.12.2018 25, 36 | Libyan refugees rejected in | Rejected as
6006/2016'"7 (2), 39 | merits and served with an manifestly
unfounded

197 Article 96 Asylum Act.

108 Ibid.

109 Constitutional Court, Decision No. UZ 3548/2013, Decision of 19 September 2013, available in Serbian at:
http://bit.ly/3cG4bhy.

110 For example, ECtHR, P. v. Serbia, Application No. 80877/13, granted on 23 December 2013 — refoulement
from the Belgrade airport ‘Nikola Tesla’ to Greece as a country that could not had been considered as a safe
for Iranian political activist; Ahmed Ismail (Shiine Culay) v Serbia, Application No. 53622/14, granted on 29
July 2014 — refoulement from the Belgrade airport ‘Nikola Tesla’ to Somalia where the applicant would have
faced persecution as a journalist who was targeted by al-Shabab and H.G.D. v. Serbia, Application No
3158/20, granted on 30 November 2016 — refoulement to Iran of a man who converted from Islam to
Christianity.

" Constitutional Court, Response to the freedom of information request no. 17/1 of 9 January 2023.

"2 Available at: http:/bit.ly/3kKVHME.

s Available at: http://bit.ly/3ygC4yO.

14 Available at: http://bit.ly/3cG4bhy.

"5 Available at: http://bit.ly/3F5BmZk.

116 Not available online.

"7 Not available online.
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(3)and | expulsion decision on the
57 basis of security grounds
7 uz 07.03.2019 25, 36 | Automatic application of Rejected as
8023/2016'18 (2), 39 | the safe third country unfounded
(3)and | concept
57
8 uz 13.06.2019 22, 27, | Arbitrary refusal of entry Manifestly
9940/2016'"° 28, 29 | and deprivation of liberty at | unfounded
and 36 | the transit zone
] (2)
9 uz 29.12.2020 25, 27, | Arbitrary deprivation of Partially adopted
1823/17120 28, 29, | liberty, ill-treatment, non- as founded in
36 (2) | refoulement, collective relation to arbitrary
and 39 | expulsion and right to an deprivation of
(3) effective legal remedy liberty, ill-treatment
and violation of
prohibition of
collective
expulsion
10 | UZ29/2018 01.07.2021 22, 27, | Arbitrary deprivation of Rejected as
29 and | liberty manifestly
36 unfounded
11 uz 27.07.2022 22, 27, | Arbitrary refusal of entry Partially adopted
3651/2015 28, 29 | and deprivation of liberty at | in relation to the
and 36 | the transit zone lack of legal
(2) remedy against
the act of refusal
of entry
PENDING
12 | UZ 10165/17 7.12.2017 25, 36 | Automatic application of Pending
(2), 39 | the safe third country
(3)and | concept
57
13 X. 11.06.2020 27, 28 | Arbitrary deprivation of Pending
and 29 | liberty during COVID-19
lockdown
14 X. 2022 25, 27 | Extradition of Bahrein Pending
and 57 | national to his country of
origin
15 X. 2022 25 and | Rejecting of LGBTQI+ Pending
57 applicant from Tunisia in
asylum procedure
16 X121 2022 2