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The “Pride” of the LGBT community (...) is a pride not associated with sexual orien-
tation itself, but with the fact that, through a path of total destruction, imprison-
ment, discrimination and humiliation, the people of the LGBT community showed
courage, solidarity and perseverance, having defended their historical right to
human dignity.

Anonymous, posted on
LGBT youth support website Children-404
20 October 2014

[1]n the [materials published on Children-404] there is information forming a posi-
tive image of a man with non-traditional sexual orientation. Belonging to this com-
munity increases the self-esteem of an individual, makes his life more comfortable,
diverse, joyful, while the negative sides existing in these communities are silenced.
The information contained in the materials examined forms an impression of the
necessity of the social equivalence of traditional and non-traditional sexual rela-
tions: it contains a call for being proud of non-traditional sexual relationships, it
creates an illusory attractiveness of the LGBT-community in which normal, clever
and educated people interact, it describes this world which is better and more com-
fortable than the ordinary (...) Thus, it distorts the notion of the social equivalence
of traditional and non-traditional sexual relationships.

Comments of the Dzerzhinskiy District Court
of Nizhniy Tagil in upholding the conviction of
Children-404’s creator for the offence of
“propaganda of homosexuality to minors”

30 November 2015
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Executive Summary

This report examines the jurisprudence of the Russian courts in cases relating
to the Russian lesbian, gay, bisexual and transgender (LGBT) community. It finds
that courts have recognised that people are protected from discrimination on
grounds of their sexual orientation. Further, in a number of cases, courts have
upheld the rights of the LGBT individuals. These cases indicate that the judici-
ary has the potential to be effective in holding discriminators accountable, even
within the confines of Russia’s non-comprehensive legal framework for protec-
tion from discrimination. However, the majority of cases paint a much bleaker
picture. In these cases, the facts indicate the shocking extent of the discrimina-
tion faced by the LGBT community in Russia and the judgments, which fail to
properly apply international and regional human rights law, signal judicial sanc-
tioning of this discrimination. There remains significant work to be done for the
courts to ensure that LGBT individuals have access to justice for discriminatory
violations of their rights.

The report has been published as one aspect of three years of work by the Equal
Rights Trust in Russia, carried out in partnership with the Russian LGBT Net-
work. It comes at a particularly crucial time for the LGBT community in Rus-
sia and globally. While some countries have seen significant advances made in
recent years, such as allowing same-sex marriage, Russia is among the countries
which appear to be heading in the other direction, legislating to curtail the rights
of LGBT people. In such environments, the courts have a particularly crucial role
to play. However, they cannot act alone. The report therefore also calls on Rus-
sia’s legislating authorities, and regional and international human rights bodies
to act decisively. [t identifies a particular need to put an end to “justifications” for
discrimination which allow the homophobic views of a majority to restrict the
rights of the LGBT minority by debunking the myth that restricting LGBT free-
dom is necessary to protect public morals, traditional family values, religious
beliefs and children’s best interests.

Part 1: Introduction

Discrimination against the LGBT community in Russia is widespread and
severe, including by the authorities. This report therefore seeks to examine the
ability of the LGBT community to obtain justice through the court system when
faced with discrimination. It provides a critical examination of the approach of
Russian courts to cases involving discrimination and inequality experienced
by sexual and gender minorities, taking as its conceptual framework the uni-
fied human rights framework on equality, as expressed in the Declaration of
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Principles on Equality.! The unified framework emphasises the central role of
equality in the enjoyment of all human rights.

The research into Russian jurisprudence was undertaken by a Russian lawyer
with expertise in discrimination law. As is outlined in Part 1.3, the approach
taken to the research was a broad one which sought to identify cases relating to
all sexual and gender minorities. However, it quickly became apparent that the
majority of cases related to lesbian, gay and bisexual individuals, with a small
number of cases relating to transgender individuals, and this is why the report
focuses on LGBT individuals. The report was validated by a number of Russian
lawyers and LGBT activists in two phases: through a roundtable discussion of
the first draft of the report with some follow-up written feedback; and through
seeking editorial comments on the second draft which was produced following
the roundtable.

In Parts 1.4 and 1.5, the report provides a brief background to the transition
to democracy and the division of power in Russia, noting that the adoption of
the Constitution of the Russian Federation (Federal Constitution) on 12 Decem-
ber 1993 represented a significant advance for the protection of human rights
in Russia. However, the turn of the century has seen Russia move towards
becoming an authoritarian state and seen increasing levels of discrimination
against the LGBT community. In particular, at the governmental level, a num-
ber of discriminatory laws have been introduced. In addition to the well-known
“anti-propaganda” laws, which prohibit the dissemination of information about
LGBT relationships to minors, the Family Code of the Russian Federation has
been amended to prohibit adoption or guardianship of children in Russia by per-
sons who have entered into a same-sex union in a foreign state or unmarried
persons who are nationals of states where same-sex unions are recognised.

In Part 1.6, the report provides an overview of the court structure and system
of precedent in Russia, in which only decisions of the Constitutional Court are
binding. The process for appointing judges is also explained, noting that the
President of Russia has the final decision on the appointment of all federal judges
and that the independence of the judiciary is undermined by dominance of the
administrative branch and lack of transparency in the appointment of judges.

Part 1.7 sets out the legal framework. Although Russia does not have a com-
prehensive anti-discrimination law, Article 19 of the Federal Constitution pro-
vides for a right to equality and the Russian legal framework contains a number
of general prohibitions of discrimination, including in the Criminal Code of the
Russian Federation, the Code of Administrative Offences and the Labour Code.
The Constitutional Court of the Russian Federation has confirmed that a number

1 In 2008, in a process facilitated by the Equal Rights Trust, 128 human rights and equality experts from
47 countries in different regions of the world consulted and agreed on a set of principles of equality:
the Declaration of Principles on Equality. The Declaration promotes a unified approach to equality and
non-discrimination and its principles are “based on concepts and jurisprudence developed in interna-
tional, regional and national contexts”. The Equal Rights Trust, Declaration of Principles on Equality, Lon-
don, 2008, page 2.



of these provisions provide protection for discrimination on the basis that sex-
ual orientation falls within the notion of a “social group” or “other circumstance”.
Arguably, the provisions could also be read as providing protection on the basis
of gender identity, but this has not been explicitly recognised by courts.

Part 2: Addressing Discrimination against LGBT
Persons in Courts: Judicial Practice

The second part of the report analyses the decisions of Russian courts in cases
involving discrimination against LGBT individuals. It covers discrimination in
six different areas: hate-motivated violence against LGBT persons; hate speech
against LGBT persons; violations of the rights to freedom of expression and
assembly of LGBT persons; restrictions on the right to freedom of association of
LGBT organisations; family and private life; and the right to work and education.

As discussed in Part 2.1, in line with international and regional human rights
standards which require any discriminatory motivation for a crime to be inves-
tigated and to constitute an aggravating factor in sentencing, Russia’s Criminal
Code provides for aggravated punishment for crimes committed with “enmity
with respect to some social group.” The Constitutional Court has confirmed that
a social group includes sexual orientation. However, despite this, the courts are
largely failing to recognise or acknowledge homophobic hatred as an aggravat-
ing factor in the commission of crimes. Similarly, as discussed in Part 2.2, while
hate speech is prohibited in the Criminal Code, courts have repeatedly failed to
find a violation of the latter provision when faced with hate speech directed at
the LGBT community, including in respect of highly offensive comments. The
failure of the courts to recognise instances of hate speech and homophobic vio-
lence sends a message that such speech and violence will be tolerated in Russia.

By far the most egregious decisions of the courts have come in their repeated
sanctioning of violations of the rights to freedom of assembly, association and
expression of the LGBT community in Russia. Parts 2.3 and 2.4 of the report
discuss the failure of the courts to check blatantly discriminatory “anti-propa-
ganda” laws, which are repeatedly used to prohibit speech and public marches
advocating for LGBT rights. The approach of the Constitutional Court in uphold-
ing the federal anti-propaganda law is indicative of the failure of the courts to
apply international and regional human rights standards on the right to non-dis-
crimination. The Court, although noting that the Federal Constitution prohibited
discrimination on the basis of sexual orientation, held that the law was not dis-
criminatory, explaining that it was justified due to the need to protect children
in line with traditional views. The courts have also been prepared to order the
closing down of a peer-to-peer support network for LGBT teens, Children-404,
on the basis that statements such as “I am proud to be gay” and “those who
dare to reproach me for daring to be different from the majority can go to hell”,
amounted to propaganda which must be prohibited in order to protect children.
Courts have gone as far as labelling LGBT organisations advocating for tolerance
as “extremist” and a threat to national security. The courts’ failure to interpret
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Russian law in line with international and regional human rights standards has
allowed the authorities to continously narrow the space for public discussion of
LGBT rights, and it is difficult to now see what space remains.

In relation to the rights to family and private life, Part 2.5 of the report concludes
that the courts are again largely failing to protect these rights for the LGBT com-
munity. While there is limited jurisprudence in this area, the jurisprudence that
was identified - which relates to recognition of same-sex relationships, paren-
tal rights of LGBT individuals and gender recognition - demonstrates that the
approach of the courts is particularly inconsistent in these spheres. For exam-
ple, while the rights to private life and to non-discrimination have been explic-
itly noted in cases relating to a change of legal gender, a failure to implement
the consequences of such a change by providing a new employment record was
sanctioned by a justice of the peace. This inconstancy makes it difficult for LGBT
individuals to have any certainty about basic aspects of their everyday lives. In
addition, and arguably more problematically, is the courts willingness to again
rely on traditional values as a justification for interferences with the right to fam-
ily and private life for LGBT individuals. For example, a court relied on an expert
opinion that revealing a transgender parent’s gender identity would cause her
son to form a “distorted understand of traditional relationships between a man
and a woman”, to order that he be removed from her care.

The final section of the report, Part 2.6, considers the rights to work and to edu-
cation, examining both positive and negative decisions. The inconsistency of the
courts’ approach is also particularly evident in this part of the report - similar
fact scenarios in which an LGBT individual is denied a job when their prospec-
tive employer finds about their sexual orientation have been both criticised and
sanctioned by the courts.

Part 3: Conclusions and Recommendations

Part 3.1 of the report concludes that the approach of the Russian courts denies
access to justice to the LGBT community for violations of their rights, leaving
them with uncertainty in matters affecting their everyday lives. Although there
have been a number of positive judgements, courts in these cases often did not
address allegations of discrimination in any meaningful way, with the result that
there is almost no judicial discussion of discrimination against LGBT persons.
Significantly more problematic is the approach of courts in the majority of cases
involving the LGBT community, in which they fail to recognise clear cases of dis-
crimination or at times, demonstrate the homophobic attitudes on their own
bench. While not a primary aim of the research, the report also highlights the
deficiencies in the legal framework, including a number of laws which are bla-
tantly discriminatory against LGBT persons.

In light of these findings, Part 3.2 of the report makes a number of recommenda-
tions to the Russian Government, the international and regional community and
also to Russian activists and lawyers advocating for LGBT rights. At the national



level, it recommends that the existing national legal framework be interpreted
to ensure that prohibitions of discrimination include sexual orientation and gen-
der identity as protected characteristics and that any justifications for differ-
ential treatment must be strictly necessary. It also calls on the Russian author-
ities to review the legal framework and repeal discriminatory laws, such as the
“anti-propaganda” laws. A range of other measures are recommended to com-
bat discrimination against the LGBT community, including the introduction of a
comprehensive anti-discrimination law, judicial training and public education.

The recommendations call on the regional and international human rights com-
munity to take a firmer stance against discrimination against the LGBT commu-
nity in Russia and also globally. The rights to equality and non-discrimination
interpreted properly do not allow for the LGBT community to be afforded what
is often considered “different but equal” treatment, particularly in the sphere
of family and private life. Justifications of differential treatment based on tradi-
tional values and public morals can never be based on the views of the major-
ity alone. The recommendations welcome the appointment of the Independent
Expert on protection against violence and discrimination based on sexual ori-
entation and gender identity and call for this mandate to be fully supported by
other UN bodies.

Finally, the report makes a series of recommendations which aim to provide
guidance to Russian lawyers and activists working with the LGBT community
and taking cases before the Russian courts. It is hoped that this report will assist
them as they continue to work to combat discrimination in a particularly diffi-
cult environment.
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1. INTRODUCTION

Sexual and gender minorities in Russia have long faced discrimination in the
enjoyment of their rights, and these violations are becoming increasingly egre-
gious. Members of sexual and gender minorities face significant violence and
increasing restrictions on their ability to advocate for equality, including through
the denial of their rights to freedom of expression, association and assembly.
They also face discrimination when seeking recognition of their right to a family
life, and in seeking education and employment opportunities.

This report explores the way in which Russian courts respond to these violations,
discussing the approach of the courts to cases which involve discrimination against
sexual and gender minorities in the enjoyment of their rights, and their approach
to the right to non-discrimination itself. The focus on jurisprudence was adopted
for two reasons. Firstly, the ability to seek and obtain redress for discrimination is
a critical component of ensuring the right to non-discrimination and other human
rights.? Secondly, we identified that there was a gap in this regard in Russia, with
many members of civil society in Russia reporting that courts were not provid-
ing this redress, but with no comprehensive examination of court practice having
been undertaken. The report therefore seeks to fill this gap.

1.1 Purpose and Structure of the Report

The purpose of this report s to critically examine the approach of Russian courts
to cases involving discrimination and inequality experienced by sexual and gen-
der minorities. The report provides a comprehensive analysis of the case law of
Russian courts relating to discrimination based on sexual orientation and gen-
der identity, highlighting decisions that may be both considered positive (in that
they provide redress for discrimination) and negative (where no redress for dis-
crimination is provided despite international and European human rights law
requiring provision of such redress). As a result, the report identifies where the
Russian judiciary is failing to uphold the rights to equality and non-discrimina-
tion in relation to sexual orientation and gender identity as they are understood
to apply in international and European human rights law.

The report comprises three parts. Part One sets out the report’s purpose and
structure, the conceptual framework that has guided the work and the research

1  Abrief overview is provided in Part 1.5.

2 The Equal Rights Trust, Declaration of Principles on Equality, London, 2008, Principles 18 and 22.
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methodology, including a note on terminology. It also provides the contextual
background to the jurisprudence which is the subject of the report. This con-
textual background consists of four parts: the historical and political context in
which the report is set; a brief background on the discrimination faced by the
lesbian, gay, bisexual and transgender (LGBT) community in Russia; an over-
view of the Russian judicial system, including the different types of courts in
Russia and the way in which legal precedence operates; and the Russian legal
framework aimed at protecting people from discrimination.

Part Two examines the judicial practice of Russian courts with regard to dis-
crimination against LGBT persons. This Part is divided into a number of parts in
accordance with the human rights issues identified in the cases discussed in this
report. These parts are: the right to be free from inhuman or degrading treat-
ment or punishment; freedom of expression, assembly and association; family
and parental rights; and the rights to work and to education.

Part Three contains the report’s conclusions and recommendations, based on
the assessment of the courts’ approach discussed in Part 2. In light of the num-
ber of discriminatory laws in place in Russia as well as the inadequacy of the
courts’ approach in LGBT cases, recommendations are also made in relation to
both the legal framework and implementation mechanisms that should be in
place to protect sexual and gender minorities from discrimination.

1.2 Conceptual Framework

This report takes as its conceptual framework the unified human rights
perspective on equality, as expressed in the Declaration of Principles on Equality.?
This framework emphasises the integral role of equality in the enjoyment of all
human rights. It notes that full equality not only requires freedom from direct
and indirect discrimination but also demands positive action and the reasonable
accommodation of difference. In particular, the report aims to capture instances
of both direct and indirect discrimination and also cases which involved
discrimination against individuals perceived to be members of a sexual or gen-
der minority or associated with such a minority.

1.3 Research Methodology, Limitations and Terminology

Part 1 of the report, which provides the contextual background, was developed
through desk-based research of existing published resources. The parts on his-
torical and political context and on discrimination against LGBT individuals

3 In 2008, in a process facilitated by the Equal Rights Trust, 128 human rights and equality experts from
47 countries in different regions of the world consulted and agreed on a set of principles of equality:
the Declaration of Principles on Equality. The Declaration promotes a unified approach to equality and
non-discrimination and its principles are “based on concepts and jurisprudence developed in interna-
tional, regional and national contexts”. Ibid., p. 2.



benefitted from comments made by the Russian LGBT Network during the val-
idation process (described in more detail below). The parts on Russia’s inter-
national and European legal obligations were primarily drawn from the United
Nations treaty collection database* and ratification statistics published by the
Council of Europe® respectively.

The main Part of the report, Part 2, presents the findings of a review of deci-
sions of the Russian courts in relation to sexual and gender minorities since the
adoption of the Constitution of the Russian Federation (Federal Constitution)
on 12 December 1993. This point in time was chosen as the starting point for
the research as it coincides with the adoption of the new Federal Constitution,
which introduced the concept of an enforceable protection against discrimina-
tion in the Russian legal order.®

The report sought to take an inclusive approach by identifying cases involving
all sexual orientations and gender identities. Thus from the outset, the research
sought to identify cases relating to lesbian, gay, bisexual and transgender per-
sons, and persons of all other sexualities and genders, such as those who are
intersex or asexual (LGBT+), and took its definition of terms from those most
widely accepted by the LGBT+ community, including those advocating for equal
rights for LGBT+ individuals. However, it became apparent from the commence-
ment of the research that the majority of cases related to lesbian, gay and bisex-
ual individuals, with a smaller number of cases in the spheres of family and pri-
vate life relating to transgender individuals. Thus the report uses the acronym
LGBT to refer to its findings, but notes that there may be cases which are also
relevant to LGBT+.

The following terms are used:

Bisexual refers to a person who is emotionally and/or sexually attracted
to persons of more than one gender.’

Gay refers to men who are emotionally and/or sexually attracted to
men. The term is often used to cover both men and women who are

4 United Nations, United Nations Treaty Series Online Collection, available at: https://treaties.un.org.

Council of Europe, “Statistics on signatures and ratifications: Russia”, available at: http://www.coe.int/
en/web/conventions/search-on-states/-/conventions/chartStats/RUS.

6  Article 123 of the 1936 Constitution of the Union of Soviet Socialist Republics (USSR) (the “Stalin” Con-
stitution) declared equality before the law of all Soviet citizens regardless of their nationality and race in
all spheres of life and Article 122 declared equality of women and men. Chapter 6 (“Soviet Citizenship.
Equality of Citizens”) of the 1977 Constitution of the USSR (the “Brezhnev” Constitution) established
detailed guarantees of equality in Articles 33 to 38. Similar provisions were included in the Russian So-
viet Federative Socialist Republic (RSFSR) Constitutions. However, these guarantees were not directly
enforceable in courts during the Soviet rule.

7  ILGA-Europe, “ILGA-Europe Glossary”, available at: http://old.ilga-europe.org/home/publications/glos-
sary; and Stonewall, “Glossary of Terms”, available at: http://www.stonewall.org.uk/help-advice/glossa-
ry-terms.
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attracted to their own sex, but in this report is used only to refer to men
to ensure clarity.®

Gender identity refers to a person’s individual experience or sense of
their own gender, whether female, male or something else. This may or
may not correspond with the sex that the person was assigned at birth
and includes a person’s sense of their body and other expressions of
gender such as dress, speech and mannerisms.’

Intersex refers to those people who are born with reproductive or sex-
ual anatomy that does not fit typical binary notions of being male or
female. An intersex person may have the biological attributes of both
sexes or lack some of the biological attributes considered necessary to
be defined as one or the other sex. The term does not include those who
deliberately alter their own anatomical characteristics.°

Lesbian refers to women who are emotionally and/or sexually attracted
to women.™

LGBT is the acronym for lesbian, gay, bisexual and transgender.'?

LGBT+ is the acronym for LGBT and also includes all other sexualities
and genders, such as those who are intersex or asexual.’3

LGBTI is the acronym for lesbian, gay, bisexual, transgender and inter-
sex persons.

Sexual orientation refers to “each person’s capacity for profound emo-
tional, affectional and sexual attraction to, and intimate and sexual rela-
tions with, individuals of a different gender, the same gender, or more
than one gender.”**

Ibid. and GLAAD, “GLAAD Media Reference Guide - Terms to Avoid”, available at: http://www.glaad.org/
reference/offensive. While some sources note that gay is used in reference to both men and women and
in accordance with their own identification, ILGA-Europe notes that gay should only be used in reference
to men.

Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual Orien-
tation and Gender Identity, 2008; and see ILGA-Europe, above, note 7.

Organisation Internationale des Intersexués - Organization Intersex International, “What is intersex?”,
available at: http://oiiinternational.com/2533/welcome/; Intersex Society of North America, “What is
intersex?”, available at: http://www.isna.org/faq/what_is_intersex; and Gross, S., Intersex, Intersex South
Africa, available at: http://www.intersex.org.za/images/training_materials/Intersex_Booklet_HIVOS-
DSD.pdf; and see ILGA-Europe, above, note 7.

See above, note 7.
Ibid.

See, for example, Pride in London, “Who we are”, available at: http://prideinlondon.org/about-us/who-
we-are; and MY LGBT PLUS, “Why the Plus?”, available at: http://www.mylgbtplus.org/why-the-plus.

See Yogyakarta Principles, above, note 9. See also note 7; GLAAD, note 8; and Council of Europe, “SOGI
Database: Glossary”, available at: http://www.coe.int/en/web/sogidatabase/glossary.



Transgender is an umbrella term which describes persons whose gen-
der identity or expression is not the same as that assigned to them
at birth. “It includes those people who feel they have to, prefer to, or
choose to, whether by clothing, accessories, mannerisms, speech pat-
terns, cosmetics or body modification, present themselves differently
from the expectations of the gender role assigned to them at birth.”*°
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The report refers to same-sex relationships and different-sex relationships as a
way to distinguish between the differing legal treatment of the two in Russia.'®
The terminology adopted in the Russian legal context is often outdated or offen-
sive (such as use of the expression “non-traditional sexual relationships”), but
has been used in the report to accurately reflect the way in which LGBT individ-
uals and their lives are referred to in the Russian legal context. It should also be
noted that at a number of points, the reports quotes homophobic or transphobic
statements which are deeply offensive. The report reproduces these statements
without amendment or censorship, in the interests of presenting an accurate
picture of the experiences of the LGBT persons affected.

In order to try to identify as many cases as possible, cases were considered
relevant when it was identified that: the case was brought by or on behalf of a
self-identifying LGBT individual or activist; the facts of the case directly involved
an LGBT individual or activist (for example, where a parent of a child was an
LGBT individual in family proceedings); the case involved a regional or federal
law that referred to sexual orientation, gender identity, “homosexuality” (or
“homosexualism”, which is the term used in the Russian context) or LGBT; the
case involved examination of views espoused by one of the parties in relation
to sexual orientation, gender identity, or LGBT (either positive or negative); and
cases where the court discussed sexual orientation, gender identity, “homosex-
uality” (or “homosexualism”) or LGBT. Cases which referred to discrimination
more broadly (i.e. that did not have one of the previously mentioned links to sex-
ual orientation or gender identity) were not included unless they provided an
analogous example or were considered a leading case on discrimination (such
as the cases from the higher Russian courts, the Constitutional Court and the
Supreme Court).

The report aimed to capture cases under each of the following categories:

i.  restrictions on human rights and liberties on the basis of sexual orien-
tation or gender identity;

ii. failure to provide reasonable accommodation to LGBT+ individuals;

iii. hate-motivated crimes or other offences against LGBT+ individuals; and

iv. prosecution on the basis of sexual orientation or gender identity, or on
the basis of ideas advocated about sexual orientation or gender identity.

15 See above, note 9, Council of Europe; ILGA-Europe; and Stonewall.

16 See GLAAD, above, note 8.
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In many of the cases identified, discrimination arguments were not explicitly
advanced as a basis for the claims or defences. However, where an individual
or a legal entity suffered a particular disadvantage because of his or her sexual
orientation or gender identity, or because of the nature of ideas about sexual
orientation or gender identity he or she wanted to advocate, such cases were
included because the central issue was a difference in treatment based on sexual
orientation or gender identity. The failure by a judge to address an obvious case
of prima facie discrimination against an LGBT person is, in this regard, consid-
ered as an example of negative case law. The research did not identify any cases
relating to the need to take positive action measures in respect of disadvantage
faced on the basis of sexual orientation or gender identity.

A range of sources were used to identify and obtain cases which met the criteria
of relevance noted above. Russian courts are required by law to publish their deci-
sions on their websites. However, in practice, the accuracy of this information is
inadequate and there is no ability to search for decisions on the websites by the
use of key terms. There is also no comprehensive database of all jurisprudence of
the Russian courts. In light of these limitations, cases were located in a number
of different ways. Relevant cases were searched for in legal databases maintained
by commercial providers (for which a fee is payable for use) such as Consultant
Plus, Garant, and Kodeks, and legal databases for which no fee is payable for use
such as Rospravosudie.com. A wide range of search terms were used to identify
cases in these databases, including “discrimination”, “homophobia”, “homosexual”
(and variations such as “homosexuality” and “homosexualism”), “sexual orienta-
tion”, “gender identity”, “gay”, “transgender” and “lesbian”. A number of different
databases were used in order to compensate for limitations in either coverage (not
all databases are comprehensive) or quality of the database (some databases are
not accurate in their descriptions of cases). In addition, individual lawyers pro-
vided information about cases that they had been involved in or were aware of,
such that these cases could then be located on the websites of individual courts.
In a few instances, the lawyers provided copies of the decisions. Similarly, studies
of Russian human rights organisations and activist groups, such as Moscow Hel-
sinki Group, the Russian LGBT Network, Human Rights Resource Center and Com-
ing Out (St. Petersburg) were reviewed in order to identify cases that were then
located on the website of the relevant court.'” In a few instances, summaries of
domestic decisions made by regional and international human rights bodies have
formed the basis for an explanation of the domestic proceedings; where this has
occurred, this is clearly indicated in the footnotes by reference to the relevant body.

A first draft of the report (in both English and Russian) was sent to a number of
Russian legal experts and LGBT advocates, and then discussed during a one-day
roundtable held in Russia in December 2015. The feedback from this roundta-
ble, and additional comments made following the roundtable, were incorporated
into the second draft of the report. Further comments were then sought on the
second draft of the report throughout July and August 2016, with three experts

17 Upon request, the Equal Rights Trust may provide cases that cannot be found through publicly avail-
able sources.



on Russian law and jurisprudence providing comments that were incorporated
into the final draft.

Although every effort has been made to identify all relevant jurisprudence since
the adoption of the Federal Constitution at the end of 1993, given the limitations
noted above, it is inevitable that some cases will have not have been identified and
included. In addition, while courts are generally required to publish their decisions,
there are a number of situations in which courts are prohibited from publishing
decisions due to the nature of the information they discuss (for example, cases
involving personal information such as adoption records or medical information).
Finally, parties to a case may request that the court does not publish a decision
where sensitive personal information would be revealed. In total, around 1,000
cases were reviewed, of which approximately 200 were considered to meet our
criteria and thus considered to be related to discrimination against LGBT persons.

1.4 Historical and Political Context

In order to understand the discrimination faced by LGBT individuals in Russia
today, and also the approach of the Russian judiciary to cases involving discrim-
ination, an understanding of the political context in Russia is required. This Part
therefore provides a brief background to the transition to democracy and the
division of power in Russia.

Until the dissolution of the Soviet Union, Russia existed as the Russian Soviet
Federative Socialist Republic (RSFSR).’®® The RSFSR was established in 1917
as a sovereign State after the October Revolution and the end of the Russian
Empire.” In 1922, the RSFSR signed a treaty with three other soviet republics,
which established the Union of Soviet Socialist Republics (USSR), a sovereign
State.?® The RSFSR was therefore a federation within the federation. Although
each of the fifteen republics which eventually made up the USSR were formally
known as sovereign states, the USSR acted as a single sovereign federative State
in international relations and became one of the superpowers which established
the United Nations in 1945.2! The sovereignty of soviet republics within the
USSR (as well as republics within the RSFSR) was therefore a mere declaration;
in reality the government was highly centralised.?

18 The name “RSFSR” came into existence in 1918 to refer to “Russia Socialist Federative Soviet Republic”.
Following the adoption of the Constitution of the USSR in 1936, the name was changed to “Russia Soviet
Federative Socialist Republic” but the acronym remained the same.

19 Resolution of the Provisional Government on declaring Russia a Republic, 1 September 1917 (IloctaHOB-
JleHHe BpeMeHHOro npaBUTeIbCTBA 0 NpoBo3IaieHuy Poccun pecny6snkoi, ot 1 ceHTA6ps 1917 roga).
After the October 1917 revolution the unofficial name of the State became “Soviet Russia”.

20 The treaty establishing the USSR was signed by the RSFRS, the Ukrainian Socialist Soviet Republic, the
Belorussian Socialist Soviet Republic and the Zakavkazskaya Socialist Federative Soviet Republic.

21 However, due to the desire of the USSR to have more socialist states in the United Nations, the Belorussian
and Ukrainian Soviet Socialist Republics became two of the states that founded the United Nations in
1945 and formally remained members.

22 Although the 1936 and 1977 Constitutions of the USSR described the republics as “sovereign” states,
all key political and legislative powers were reserved to the USSR.
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Modern Russia, or the Russian Federation as it is officially known, came into exist-
ence when the USSR was dissolved in 1991, following the secession of the Bal-
tic States (Estonia, Lithuania and Latvia), which at that time were three of the 15
republics of the USSR.%2 The decision to dissolve the USSR was formally enacted
on 26 December 1991 by the Supreme Council of the Soviet Union and eventually
endorsed by the remaining 12 republics following the conclusion of the Belov-
ezha Accords by the Russian, Ukrainian and Belarusian presidents on 8 December
1991.%* The newly independent Russian Federation declared its continuity as the
successor of the USSR in international relations, a declaration which was accepted
by other states.? This allowed the Russian Federation to retain the seat previously
held by the USSR as a permanent member of the UN Security Council.?®

In 1993, a new Federal Constitution was enacted by referendum.?” Under the
Federal Constitution, Russia became a semi-presidential republic. The President
is the key political figure although he or she does not formally belong to any of the
State institutions.?® The federal bicameral parliament consists of the State Duma
(the lower house) and the Council of the Federation (the upper house). Members
of the Duma (parliamentarians) are elected by the public, whereas members of
the Council of the Federation (senators) are appointed by regional legislative
and executive bodies (there are two representatives from each region), and by
the President (who can appoint a number no more than 10% of the total number
of the representatives appointed by the regions).?’

As a federation, Russia consists of 85 constituent entities - subjects of the fed-
eration. The generic term, constituent entities, is used because there are six dif-
ferent types of entities: 22 republics, nine provinces, 46 oblasts, three federal
cities, one autonomous oblast, and four autonomous provinces.*® Despite their
different names, all territorial entities (sometimes unofficially referred to as
“regions”) have equal powers in their relationship with the Federation. Never-
theless, national entities (republics) have certain symbolic privileges, such as

23 The independence of the Baltic states was recognised by the USSR in 1991.

24 Treaty Establishing the Commonwealth of the Independent States, 8 December 1991 (CoryameHnue 06
o6pazoBanuu Coapyxecta HezaBucumbix ['ocygapcTs, ot 8 fekabps 1991 roga).

25 Note verbale by the Ministry of Foreign Affairs of the Russian Federation dated 13 January 1992, trans-
mitting the letter of the Russian President of 24 December 1991 (Hota MuHucTepcTBa HHOCTPAHHBIX
nen Poccuiickoit @enapanuu ot 13 suBaps 1992 roja).

26 Letter of the Russian President of 24 December 1991 (ITucbmo IIpe3ugenTta Poccuiickoit ®enepanuu ot
24 nexabps 1991 rozga). The notice of 24 December 1991 was acknowledged by the UN Secretary General
and received no objections by other States.

27 Constitution of the Russian Federation, enacted by popular vote on 12 December 1993 (Feder-
al Constitution) (Koncrutynus Poccuiickoit ®epnepanuu, NnpuHATa BCEHApPOJAHbIM T'0JIOCOBAaHHEM
12 pexabps 1993 roga).

28 Ibid., Article 83.

29 Federal Law, “On the Procedure of Forming of the Federation Council of the Federal Assembly of the Rus-
sian Federation”, 3 December 2012, No. 229-FZ (®enepanbHblii 3akoH oT 3 1ekabps 2012 roga Ne 229-93
“0 mopsgke popmupoBanus CoBeta Peznepanuu OenepanbHoro Co6panus Poccuiickoit ®enepanun’”).

30 See above, note 27, Article 65.



the right to have their own constitutions and national languages.?! Following
the annexation of the Crimean Peninsula by Russia, the status of this territory
continues to be contested. However, Russia considers the Republic of Crimea
and Sevastopol to be the 84" and the 85" subjects of the Russian Federation.*?

The Federal Constitution was a major step forward in terms of advancing human
rights, declaring for the first time that:

Man, his rights and freedoms shall be the supreme value. It shall be
a duty of the state to recognise, respect and protect the rights and
liberties of man and citizen.®

Article 18 goes on to state that:

The rights and liberties of man and citizen shall have direct effect.
They shall determine the meaning, content and application of the
laws, and the activities of the legislative and executive branches
and local self-government, and shall be secured by the judiciary.

In addition, the Federal Constitution provides for supremacy of international
treaties over domestic law (a point discussed in further detail in Part 1.7.5):

The commonly recognised principles and norms of international
law and the international treaties of the Russian Federation shall
be a component part of its legal system. If an international treaty of
the Russian Federation stipulates other rules than those stipulated
by the law, the rules of the international treaty shall apply.**

The Federal Constitution also established the Constitutional Court, which is
vested with the power to accept individual petitions against unconstitutional
laws, thus introducing the notion of constitutional control over the legislature.*

31 Ibid., Article 66.

32 Federal Constitutional Law of 21 March 2014, No. 6-FKZ, on admission to the Russian Federation of the Re-
public of Crimea and the formation within the Russian Federation of new entities - the Republic of Crimea
and the federal city of Sevastopol (®eaepaibHbIi KOHCTUTYLMOHHBINA 3aKOH oT 21.03.2014 Ne 6-PK3
(pen. oT 29.12.2015) “O npunsaTuu B Poccuiickyto ®@eznepanuto Pecnybirky KpbiM 1 06pa3oBaHUU B
cocraBe Poccuiickoil Pefepannn HOBBIX Cy6bekTOB — Pecny6sinku KpeiM u ropoja ¢ezpepaabHOro
3HayeHus CeBacronosis”). Given that, as a matter of Russian law, the Republic of Crimea and Sevastopol
are subjects of the federation, this report treats them as such. However, the Equal Rights Trust notes that
the annexation of these territories has been condemned by a United Nations General Assembly Resolu-
tion (United Nations General Assembly, Resolution No. 28/262, Territorial Integrity of Ukraine, UN Doc.
A/RES/68/262, 1 April 2014) and that the vast majority of states do not recognise the territories as
federal subjects of the Russian Federation. As such, the Equal Rights Trust considers these territories of
Ukraine in all respects. The inclusion of these territories as federal subjects in this report in no way con-
stitutes an endorsement of the Russian Federation’s claims to sovereignty.

33 See above, note 27, Article 2. There is no official English translation of the Federal Constitution. This
report has used the translation available on the website of the Supreme Court, available at: http://www.
supcourt.ru/catalog.php?cl1=English&c2=Documents&c3=&id=6806.

34 Ibid, Article 15(4).
35 Ibid., Article 125.
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Despite this progress, the Soviet legacy has greatly influenced, and even dominate,
the legal regime in many spheres, including the judiciary. The President of the
Supreme Court of the Russian Federation, Vyacheslav Lebedev, has been in office
since 1989 when he became the President of the former Supreme Court of the USSR.
Unlike in the Baltic States, no measures were taken in Russia to hold judges account-
able for their part in human rights violations taking place under Soviet rule.®®

Since 2000, many decisions of the Constitutional Court have endorsed a gradual
but stark transformation of Russia from a democracy to an authoritarian state.
The notion of constitutional control of the legislature has lost its original mean-
ing as the Constitutional Court repeatedly refuses to criticise manifestly uncon-
stitutional laws adopted by the Federal Parliament.?” In 2013, the Federal Con-
stitution was amended to abolish the Supreme Commercial Court, which had,
until then, been regarded as the only truly independent judicial branch.?®

The broad and increasing powers of the president are also of concern. The presi-
dent determines Russia’s internal and external politics. While formally this deter-
mination must be done on the basis of federal laws, the reality is that federal laws
are adapted to the president’s decisions, be they formal or informal.?* The president
appoints the prime minister with the consent of the parliament and appoints all
ministers. The key ministers report directly to the president and not to the prime
minister, including the ministers for defence, foreign affairs and the interior.*® De
facto presidential powers are even broader, and the Presidential Administration is
viewed by many as the real government.** The Federal Constitution was amended
in 2008 to extend the term of office of the president from four to six years. Taken
together with a previous ruling of the Constitutional Court endorsing the re-elec-
tion of a president who has already served two consecutive terms, this change has
significantly curtailed the democratic achievements of the early 1990s.%2

36 The convictions for anti-Soviet activities were overturned throughout the 1990s and 2000s due to the
lack of actus reus.

37 See, for example, Judgment of the Constitutional Court of Russia, 8 April 2014, No. 10-P, regarding the
“foreign agents” law (IToctaHoBsienne KoncrutynuonHoro Cyzaa Poccuiickoit @esepanuu ot 8 anpess
2014 ropma Ne 8-11); and Judgment of the Constitutional Court of Russia, 23 September 2014, No. 24-P, re-
garding the “propaganda of non-traditional sexual relations” (ITocranoBieHue KonctutyyuonHoro Cysia
Poccuiickoit @enepanuu ot 23 ceHTs6ps 2014 roya Ne 24-11).

38 Law of the Russian Federation, 5 February 2014, No. 2-FKZ, amending the Federal Constitution (3akox
Poccuiickoit @efepanuu ot 5 peBpansa 2014 roga “O nonpaske k Konctutyuuu Poccuiickoit Pepepanyn”).

39 See Volkov, A.M. and Lyutyagina E.A, “On the role and the place of the Administration of the President
of the Russian Federation”, Administrative Law and Procedure, Vol. 3, 2012, pp. 34-39 (Bosikos A.M,,
JlrotaruHa E.A. K Bonpocy o posin 1 Mecte AaMuHucTpanuu [Ipesugernta Poccuiickoin ®enepanuu //
AjMUHUCTpaTHUBHOE NTpaBo U npotuecc. - M.: Opuct, 2012, Ne 3. - C. 34-39).

40 In accordance with the Decree of the President of Russia of 12 May 2008, No. 724, the Ministry of De-
fence, Ministry of Internal Affairs, Ministry of Foreign Affairs, Ministry of Justice, Federal Security Ser-
vices and some other “power” agencies directly report to the President (Ykas [Ipe3ugenTa Poccuiickoit
®Gepnepanuu ot 12 mast 2008 roza Ne 724).

41 See Zuikov, A.V. “Administration of the President of the Russian Federation: Yesterday, Today and To-
morrow”, Constitutional and Municipal Law, Vol. 8, 2009, pp. 21-29 (3yiikoB A.B. AqMuHUCTpanus
[IpesupenTa Poccuiickoit Penepannu: Buepa, ceronns, 3aBTpa // KOHCTUTYLHOHHOE U MyHHUIIUIIATIbLHOE
npaso. - M.: Opuct, 2009, Ne 8. - C. 21-29).

42 Law of the Russian Federation, 30 December 2008, No. 6-FKZ, amending the Federal Constitution
(3axon Poccuiickoit ®enepanuu ot 30 nexabps 2008 rozxa “O nmonpaske k Koncturynuu Poccuiickoi



Of particular relevance to this report, recent years have seen the adoption of
increasingly authoritarian laws and policies, virtually outlawing any foreign con-
nections with civil society and limiting the promotion of human rights values.*

The Russian Orthodox Church, persecuted during Soviet times, has become a
close ally of the State in promoting the alienation of Russia from the “intrusive”
influence of the West, seen as “detrimental” to Russian mentality and politi-
cal independence.** Church leaders have been vocal in supporting national-
ist rhetoric and anti-LGBT initiatives.*> The discrimination faced by the LGBT
community, including recent legislative changes, will be discussed in the next
section of the report.

1.5 Discrimination against LGBT Persons in Russia

The first time Russian law contained provisions which discriminated against
LGBT individuals was during Peter the Great’s rule of the Russian Empire when,
in 1716, he enacted a ban on sodomy (men having penetrative sex with men) in
the army.*® In 1832, Nicholas I outlawed sodomy altogether: persons convicted
were to be stripped of their rights and relocated to Siberia for between four
and five years.*” These Tsarist laws were repealed following the October Revolu-
tion in 1917.8 However, this did not mean that the authorities were indifferent
towards same-sex relationships. Although such relationships were tolerated, it

m

DQepnepanun”). See, “Russia Analysis of Foreign Office: ‘An authoritarian state in almost every respect
(“Russland-Analyse des Auswartiges Amtes: ‘Ein fast in jeder Hinsicht autoritarer Staat’), Der Spiegel,
21 September 2014, available at: http://www.spiegel.de/politik/ausland/russland-unter-putin-aus-
waertiges-amt-spricht-von-autoritaerem-staat-a-992768.html; Zimmerman, W., Ruling Russia: Author-
itarianism from the Revolution to Putin, Princeton University Press, 2014, p. 220.

43 These include the “foreign agents” law, Federal Law, 20 July 2012, No. 121-FZ, amending the Law
on Non-Commercial Organisations and the Code of Administrative Offences (PenepanbHbll 3aKOH
oT 20 urosisg 2012 roga N2 121-®3 “O BHeceHUH U3MEHEHUH B OT/eJIbHble 3aKOHO/IaTeIbHble aKThl
Poccuiickoii @esepayuu B 4acTH PEryJMpoOBaHUs [J|esITEJIbHOCTH HEKOMMEpPYECKUX OpraHu3alui,
BBINOJIHAKIUX GYHKIUU HHOCTpaHHOro areHTa”), and the law on “undesirable organisations”, Fed-
eral Law of 23 May 2015, No. 129-FZ, amending the Criminal Code and other laws (Pexnepanbublii
3aKoH oT 23 mas 2015 roga Ne 129-®3 “O BHeceHUH U3MEHEHUH B OT/ieJibHble 3aKOHO/IaTebHble
akThl Poccuiickont @epepanun”).

44  Tincq, H., “Cyril, the religious arm of the nationalism of Putin” (“Cyrille, le bras religieux du nationalisme
de Poutine”), Slate.fr, 8 December 2014, available at: http://www.slate.fr/story/95027 /cyrille-patri-
arche-poutine.

45 See The Principles of the Social Concept of the Russian Orthodox Church, adopted in 2000 by the Bish-
ops’ Council of the Russian Orthodox Church, available at: http://www.patriarchia.ru/db/text/141422.
html (“OcHoBbl conuanbHOM KoHenuuu Pycckoil [IpaBocnaBHOM llepkBu”, npuHATBE OCBSALEHHBIM
Apxuepeiickum Co6opom Pycckoii [IpaBociaBHoit Llepksu). The Principles denounced the attempts to
“normalise homosexuality”, which is considered “sinful” and “perversive”.

46 Military Regulations of Tsar Peter I, “On the Sodomy Sin, on Violence and Fornication” (“O cogomckom
rpexe, o Hacuauu ¥ 6ayne”) in Kon, 1.S., Faces and Masks of Same-Sex Love, 2003 (Kou W.C. JIuku u Macku
ozHoMo 101 JI06BH, 2003).

47 Ibid, Kon, LS.
48 Ibid.
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was a topic that came under strict censorship and a person attracted to someone
of their own sex was seen as having a disorder.*’

During Stalin’s rule, Article 154-a was added to the Criminal Code of the RSFSR
of 1926, prohibiting sexual intercourse between men, with up to five years of
hard labour in prison as punishment.*® Article 154 became Article 121 in the
new Criminal Code of the RSFSR of 1960. There was no prohibition on sexual
acts between women. There is no accurate data on the number of persons con-
victed under Article 121 but it has been reported that there were thousands, if
not more.>! Some historians have noted that it was during this time that Soviet
propaganda began to depict being gay as a sign of fascism, and that Article 121
may have been a political tool which played upon public prejudice against sexual
minorities and was used against dissidents, irrespective of their true sexual ori-
entation, as well as to solidify Russian opposition to Nazi Germany.*?

[t was not until 27 May 1993 that Article 121 was repealed under then-President
Yeltsin’s rule.>® In 1999, Russia endorsed the 1990 International Classification
of Diseases (ICD-10).>* This formally removed “homosexuality” from the list of
mental disorders. Despite this fact, many psychiatrists and other professionals
in Russia continued to label being gay as a mental disorder.>®

In recent years, several legislative initiatives to outlaw same-sex relation-
ships have been rejected by the State Duma.>® One of the recent initiatives
was a bill which proposed to punish (by imposing a fine) “public expres-
sion of unconventional sexual relationships”, which was defined as “a pub-

49 Sereisky, M., Great Soviet Encyclopedia, 1930, p. 593 (Cepefickuii M.A. l'omocekcyanuam // Bosbias
Coerckas Juuukioneaus, 1930, c. 593). See also Healey, D., Russia: An Encyclopedia of Gay, Lesbian,
Bisexual, Transgender, and Queer Culture, available at: http://www.glbtqarchive.com/ssh/russia_S.pdf.

50 Decision of the All-Russian Central Executive Committee, 17 December 1933 (Pemenue Bcepoccuiickoro
LEHTPAJbHOTO UCIOJHUTENbHOI0 KOMUTETA OT 17 fekabps 1933 roza).

51 Gessen, M., The rights of lesbians and gay men in the Russian Federation: An International Gay and Lesbian
Human Rights Commission report, International Gay and Lesbian Human Rights Commission, 1994.

52 Tolts, V. “Red on the ‘Blue’. Soviet Power against Homosexuals”, 10 March 2002, available at: http://
www.svoboda.org/content/transcript/24204207.html (Bnagumup Tosbl,. “KpacHbIM” o “rosy6omy”. —
CoBeTcKas BJIaCTb IPOTHB TOMOCEKCYaJIUCTOB).

53 Law of the Russian Federation “On Amending the RSFSR Criminal Code, the RSFSR Code of the Criminal
Procedure and the RSFSR Penitentiary Code” 29 April 1993, No. 4901-1 which entered into force on 27
May 1993 (3akoH Poccuiickoit @esepanuu ot 29 Anpenst 1993 roga N2 4901-1 “O BHeceHUU U3MeHEHUH U
JI0TIOJIHEHUH B Yros10BHBIH Koziekc PCOCP, YrosoBHO-nponeccyanbHbd kKogeke PCOCP u McipaBuTenbHO-
TpynoBoi kogekc PCOCP”).

54  Order of the Health Ministry of Russia “On Adopting by the health care organisations of the Russian Fed-
eration health facilities of the International Statistical Classification of Diseases and Related Health Prob-
lems, 10th revision” of 27 May 1997, No. 170 (IIpuka3 Munspasa Poccuu ot 27 mast 1997 roga Ne 170
“0 nmepexo/ie OpraHoOB U YUpeXx/eHUH 3/ipaBooxpaHenus Poccuiickoit ®enepanuy Ha Mex/yHapoJHY O
CTaTUCTHUYECKYIO KaaccuduKaluio 60se3Hel U Npo6JieM, CBsI3aHHbIX €O 3/0poBbeM X nepecMoTpa”).

55 Kochatyan, G.S., “Normalisation of Homosexualism as Medical and Social Problem”, Independent Psychi-
atric Journal, Vol. 4, 2006, available at: http://npar.ru/journal/2006/4 /homosexuality.htm (I"C. Kouapsu
HopmMasnuzanus roMmoceKcyaauaMa Kak MeJIMKO-ColiHaibHasi mpobJiema).

56 A draft law which proposed re-criminalising “homosexual relations” was rejected in 2004, although it
received 58 votes in favour.



lic demonstration of their distorted sexual preferences in public places”.>’
The explanatory study to the bill states that “scientific” studies confirm that
the “homosexual movement always tries to support paedophilia”, without cit-
ing any such studies.®®

In 2006, so-called “propaganda of homosexuality” was outlawed in some regions.
This was followed by a ban at the federal level in 2013. The ban on “propaganda
of homosexuality” has been characterised as the effective re-criminalisation of
same-sex relationships. The adoption of these laws has contributed to a recent
rise in stigmatisation of LGBT people in Russia. The actions of LGBT activists are
routinely prohibited on the basis of these laws, and many advocacy organisa-
tions have had to restrict their activities, fearing prosecution.>

Studies by two leading LGBT advocacy groups in Russia, the Russian LGBT Net-
work and Coming Out, provide detailed information on the systematic discrim-
ination faced by the LGBT community in Russia, including hate crimes and vio-
lence, hate speech by state officials, the failure of the police to investigate hate
crimes, the prosecution of LGBT activists and restrictions on their freedom of
speech, association and ability to hold public assemblies.*°

In August and September 2015, the Russian LGBT Network carried out a survey
relating to discrimination and violence, including a set of questions focused
on interaction with law enforcement agencies. The survey was completed by
1,346 respondents and covered the experiences of respondents in the previous
year. Less than 6% of the respondents (76 people out of 1,346) in the period
from October 2014 to August 2015 made a complaint to law enforcement
authorities when faced with discrimination and violence. Seventeen percent
of respondents reported that they had experienced physical violence, with 5%
reporting that they had experienced sexual violence. Thirty-two percent of the
respondents reported discrimination in the workplace and workplace harass-
ment. Theft and destruction of property was reported by 12% of the respond-
ents. Nine percent of respondents stated that they faced restricted access to
goods and services and 8% that they experienced restricted access to health
care. A violation of parental rights was alleged to have occurred in 3% of cases.
Twenty-one percent of respondents stated their personal data had been used
illegally. Respondents reported varying treatment by the police when they
sought to make a complaint. Investigations were said to have been carried out

57 Draft Law “On Amending the Code of Administrative Offences of the Russian Federation” 29 October
2015, No.916716-6 (3akoHonpoeKT oT 29 okTsa6ps 2015 roga N2. 916716-6 “O BHeCeHUU U3MeHEHUH B
Kopekc Poccuiickoit @esepanyu 06 aIMUHUCTPATUBHBIX IPAaBOHAPYLIEHUAX ).

58 Ibid., Explanatory Note.
59 See below, Part 2.5.4.

60 See, for example, Coming Out, Report on Monitoring Cases of Discrimination and Violence Based on Sexual
Orientation and Gender Identity in St. Petersburg in 2014, 2014, p. 25, available at: http://comingoutspb.
com/publikatsii/prava-cheloveka/ ([lok/siaZ 10 MOHUTOPUHTY CJy4YyaeB JUCKPUMUHALMK U HACUJIUS O
IpU3HaKaM CeKCyaJbHOU OpHEHTALNH U TeHiepHOH uaeHTHYHOCTH B CaHKT-[leTep6ypre 3a 2014 rox);
and Russian LGBT Network, Hate crimes motivated by victim’s gender identity or sexual orientation com-
mitted in Russian Federation in 2014, 2014, available at: http://www.gbtnet.org/en/reptseng.
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in only eight cases (just over 10% of the 76 complaints to law enforcement
agencies). In 19 cases, the police made a record of the complaint, but the com-
plainant did not know anything about the further course of the investigation.
In 26 cases, the complaint was accepted by the police, but the complainant
reported being scoffed or laughed at, insulted or harassed. In only 12 cases, the
complainant’s police statement was taken.5!

There has been no official acknowledgement of discrimination against LGBT
persons or of the need to adopt measures to combat hate crimes at the fed-
eral level. Former Russian Ombudsman Vladimir Lukin publicly supported
the concerns of LGBT activists in relation to violations of LGBT individuals’
human rights, although the support was limited to acknowledging the impor-
tance of the activists’ work.?? Ella Pamfilova, who became the federal human
rights Ombudsperson in 2014 and was in office until March 2016, did not
publicly express support for the rights of LGBT individuals in Russia. On the
contrary, on a number of occasions, she has stated that she is unaware of any
discrimination against LGBT persons in Russia as no complaints have been
lodged with her office, and has instead simply stated that “discrimination
based on sexual orientation is prohibited in Russia”.®® She criticised same-sex
marriage® and in her 2014 report referred to the rights of LGBT individuals
as an “ambiguous” issue which faces “natural resistance” in countries with a
“developed system of traditional values and a demographic policy aimed at
increasing the birth rate”.®® Furthermore, Ms Pamfilova took a number of steps
which could be seen as hostile to the rights of LGBT persons. For example, she
supported the closure of the Children 404 Project, which was aimed at helping
LGBT teenagers.®®

The newly appointed Ombudsperson, Tatyana Moskalkova, has faced criticism
for her lack of human rights experience.®’ In her role as Ombudsperson, she
has not yet commented on LGBT rights in Russia, although her office invited
the Russian LGBT Network to submit the Network’s report on violence and

61 Russian LGBT Network, Results of Quantitative Research, December 2015. Access to this Russian language
research database may be made available by the Equal Rights Trust on request.

62 Russian LGBT Network, “Russian Ombudsman made his first appearance in defense of LGBT-activists
rights”, 18 March 2011 (Poccuiickas JITBT-CeTb. Poccuckuit oMOyicMaH BIiepBble BbICTYIMUJI B 3ALIUTY
npaB JI'bT-aktuBucros, 18 mapra 2011 roza).

63 High Commissioner for Human Rights in the Russian Federation, Report 2014, 2015, p. 23 (YnosHo-
MOYEHHbIH 110 npaBaM 4esioBeka B Poccuiickoit ®enepanuu. Jloknazg 3a 2014 rog, 2015, C. 23).

64 See “Business breakfast” with Ella Pamfilova, High Commissioner for Human Rights in the Russian Fed-
eration (“/lesioBo¥ 3aBTpak” ¢ ok [lampunooit), Rossiyskaya Gazeta, 20 October 2014, available at:
https://rg.ru/2014/10/20/pamfilova-dz.html.

65 See above, note 63.

66 Plyusnina, M., “Pamfilova comments on the situation with the shut down of the project for support of
LGBT-teenagers”, Znak, 15 April 2015, available at: https://www.znak.com/2015-04-15/ (IL1tocHruHa
M. “Tam Bce Ha rpanu ¢osa”. [laMmdpuioBa NPOKOMMEHTHUPOBAIA CUTYyalMI0 ¢ GJOKUPOBKOM NMpoeKTa
nomouy JIF'BT-nogpoctkam “Zletu-404" // 3nak, 15 Anpens 2015 roza).

67 Nechepurenko, I, “Russia’'s New Human Rights Ombudsman Is Former Police General’, The New York
Times, 22 April 2016, available at: http://www.nytimes.com/2016/04 /23 /world/europe/russias-new-hu-
man-rights-ombudsman-is-former-police-general.html?_r=0.



discrimination because of sexual orientation and gender identity.°® As a mem-
ber of the State Duma, she criticised the Strasbourg judgment in Alekseyev v
Russia,® stating that it was contrary to “the norms of morality and ethics (...)
Russian cultural and religious traditions”’? The situation at the regional level
also offers little comfort. Among regional Ombudspersons, only the St. Peters-
burg Ombudsman has expressly acknowledged that discrimination on the
basis of sexual orientation occurs and has issued recommendations to combat
homophobic violence.”*

Apart from medical standards in the sphere of HIV prevention, very few offi-
cial documents refer to LGBT individuals in a neutral or unbiased way. The
2012 State Study on the Status of Youth, which took place in one of Rus-
sia’s 22 republics, the Republic of Udmurtia, concluded that only 33.6% of
the respondents to social studies in this region expressed a tolerant attitude
towards “sexual minorities”.”?

1.6 Overview of the Russian Judicial System

There are four types of court proceedings identified in the Law “On the Judicial
System of the Russian Federation” (Law on the Judicial System): constitutional;
civil; administrative; and criminal.”® In addition to the Law on the Judicial Sys-
tem, there are also separate procedural rules for commercial courts, and sepa-
rate rules for proceedings in relation to administrative offences.”* Proceedings
relating to administrative offences must be distinguished from administrative
proceedings; the latter involves cases challenging administrative decisions of
various state bodies (for example, challenging denial of permission to hold a
public assembly), and also special proceedings involving state powers (for
example, involuntary placement in a medical facility). As of 15 September 2015,

68 Letter of Ms. 0. Noyanova, Head of the International Relations Department, High Commissioner for Hu-
man Rights in the Russian Federation, 23 May 2016, No. 14794-52 (ITuceMo O. HositHOBOH, Haya/IbHUKA
oT/ie/1a MeX/yHapO/JHbIX OTHOIIEHUH anmnapaTa Y 10JJHOMOYeHHOTO 110 ITpaBaM 4eJsioBeka B Poccuiickon
Denepanuu ot 23 mast 2016 roga N2 14794-52).

69 Alekseyev v Russia, Application No.4916/07, 25924 /08 and 14599/09, 21 October 2010.

70 Regions.ru, “Moscow should not cave in to Strasbourg (Opinions of MPs)”, 10 November 2010, available
at: http://regions.ru/news/2323218/ (MockBa He Jjo/kHa nporu6artbes nepes, Crpac6yprom (MHeHUS
napJjilaMeHTapueB)).

71 See above, note 63.

72 Decision of the Government of the Republic of Udmurtia of 25 June 2012, No. 523-1, on the State Re-
port of the Status of Youth in the Republic of Udmurtia in 2011 (Pacnopsikenue [IpaBuTtesnbcTBa YP oT
25.06.2012 N 523-p “O rocyapcTBeHHOM /IOKJIaZie O TI0JIOKEHUH MOJIOZIEXKU B YIMypPTCKOU PecniyGJinike
B 2011 rony”).

73 Federal Constitutional Law, “On the Judicial System of the Russian Federation”, 31 December 1996, No.
1-FKZ, Article 1(3) (PenepanbHbIil KOHCTUTYLIMOHHBIN 3aK0H oT 31 fekabpsa 1996 roga Ne 1-dK3 “O
cyne6Hol cucteMe Poccuiickoit @enepanuu”, nyHKT 3 cTaTbu 1).

74  Administrative offences cover a broad range of violations and, unlike crimes, apply both to natural and
legal persons. Although some administrative sanctions are quite harsh and may include up to 15 days of
custody, they are distinguished from criminal offences on a formal basis - only those offences listed in the
Criminal Code are regarded as crimes and lead to a criminal record.
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administrative proceedings are governed by separate legislation, the Code on
Administrative Proceedings.”

The Russian judicial system follows the federal structure of the State.”® Each
of the 85 regions recognised by Russia is divided into administrative districts
and each district has its own district court.”” Justices of the peace are appointed
within each district by the regional authorities.” In every region there is also one
higher court (in republics these are called supreme courts, in other regions these
are called oblast courts or regional courts).”” Both district and higher courts are
formally considered to be federal courts; for example, the Supreme Court of the
Republic of Karelia is a federal appeal court. The appointment of judges in these
courts is done at a federal level and the courts follow federal procedural rules.
Justices of the peace are formally considered part of the regional judicial system
because although their jurisdiction is defined by federal laws and they act in the
role of lower courts for district courts, they are appointed by regional legislative
bodies and their budget is the responsibility of regional authorities.

The Russian judicial system includes:

i. courts of general jurisdiction (justices of the peace, district courts, courts
of the constituent entities of the Federation). The highest court with gen-
eral jurisdiction is the Supreme Court of the Russian Federation;

ii. statearbitration courts (also known as commercial courts). This includes
state arbitration courts of the regions, appeal courts, and circuit courts.
Before the judicial reform of 2014, the highest arbitration court was the
Supreme Arbitration Court. However, following its dissolution in 2014,
the highest arbitration court is the Supreme Court of the Russian Feder-
ation, which has a special chamber dedicated to commercial cases;

iii. the Constitutional Court of the Russian Federation; and

iv. constitutional courts of the regions (known as statutory courts in some
regions).

The system is illustrated in the chart on page 17.
1.6.1 Courts of General Jurisdiction

Courts of general jurisdiction deal with the majority of civil and criminal cases,
as well as administrative disputes outside of economic activities. Thus, the

75 Federal Law “On the Procedure of Enforcement of The Code for Administrative Proceedings of the Rus-
sian Federation” 8 March 2015, No. 22-FZ, Article 1 (Ctatbs 1 ®esnepasbHoro 3akoHa ot 8 maprta 2015
roga Ne 22-03 “O BBesieHUH B JlelicTBre Koslekca a;MUHUCTPATUBHOTO CYA0NPOU3BoCcTBa Poccuiickoi
®epepauun”).

76 See above, note 73, Article 4(3).

77 Federal Constitutional Law, “On Courts of General Jurisdiction in the Russian Federation”, 7 Febru-
ary 2011, No. 1-FKZ, Article 32 (®eznepasbHblii KOHCTUTYIIMOHHBIN 3akoH oT 7 ¢deBpans 2011 rozxa
Ne 1-®K3 “O cypax obuiel opucaukiuu B Poccuiickor ®epepanun’”).

78 Ibid., Article 3(2).
79 Ibid., Article 24.
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appellate courts for the justices of arbitration courts
the peace)

* *

State arbitration
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Justices of the peace
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overwhelming majority of cases referred to in this report are those decided by
courts of general jurisdiction, in particular by district courts. The term “gen-
eral jurisdiction” may be misleading as it covers all criminal cases, but not all
civil or administrative cases (commercial disputes or administrative cases
involving commercial entities fall under the jurisdiction of the state arbitra-
tion courts).?” Moreover, military courts are also considered part of the courts
of general jurisdiction.?!

From a historical perspective the term “general jurisdiction” was introduced to
distinguish commercial and constitutional proceedings from all other (general)
proceedings.?? Until 2014, when the Supreme Arbitration Court of the Russian
Federation was dissolved and merged with the Supreme Court of the Russian
Federation, courts of general jurisdiction and state arbitration courts acted
independently with each having developed its own body of case law.

Within the system of the courts of general jurisdiction, either district courts or
justices of the peace act as courts of first instance. Justices of the peace have
limited jurisdiction.®® They hear certain civil cases, minor criminal cases and the
majority of cases involving administrative offences. District courts act as courts
of first instance in the majority of civil and criminal cases and as appellate courts

80 Code of State Arbitration Procedure of the Russian Federation, 24 July 2002, No. 95-FZ Article 1 (Ap6uTtpax-
HBIH IpolieccyaibHbIN Kojeke Poccuiickoit ®@enepannu ot 24 utosis 2002 roga Ne 95-03).

81 See above, note 77, Article 1(2).
82 See above, note 27, Article 126.

83 There are approximately 7,500 justices of the peace across Russia.
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with regard to decisions of justices of the peace. District courts serve as first
instance courts in relation to some administrative offences.®* Therefore, depend-
ing on the nature of a civil, administrative or criminal case, either a justice of
the peace or a district judge will hear the case at first instance. For example, an
administrative case under Article 6.21 of the Code of Administrative Offences
(propaganda of non-traditional relationships among minors) is within the juris-
diction of a justice of the peace.®> However, if a case involves alleged propaganda
with the use of the internet or other media, it may fall under the jurisdiction of a
district judge because the latter aspect, if found, may result in the imposition of
a suspension of activities of a legal entity, which is a punishment that can only be
ordered by a district judge.®

1.6.2 Courts of the Constituent Entities (Regions)

As noted above, courts of the constituent entities (the higher courts of each
region)®” are federal appellate courts for the majority of decisions in civil and
criminal cases. They may also act as first instance courts in some civil cases,
for example in cases of forced dissolution of non-governmental organisations
and foreign adoption cases, and in some criminal cases (including all cases
involving jury trials).?® These courts have jurisdiction to hear cases where it is
alleged that regional legislation, including laws passed by regional legislative
assemblies, contradicts federal legislation.?” However, if regional legislation is
challenged on the ground that it is contrary to the Federal Constitution, the
Constitutional Court of the Russian Federation has exclusive jurisdiction.®
In addition, constituent courts have special chambers acting as courts of cas-
sation (known as “presidium”), which are courts of third instance. Cassation
appeals from these chambers may then be lodged with the Supreme Court of
the Russian Federation.”*

84 There are approximately 2,400 district courts across Russia, including 119 military garrison courts.

85 Russian Federation Code of Administrative Offences, Article 23.1(3) (Kogekc Poccuiickoit @eneparuu 06
a/IMUHUCTPATUBHBIX IPAaBOHAPYLIEHUSX, IYHKT 3 cTaThu 23.1).

86 Ibid.

87 These are oblast courts, regional courts and supreme courts in the republics, and provincial courts or
city courts in Moscow, St. Petersburg and Sevastopol. The term “courts of the constituent entities of the
Russian Federation” is designed to denote courts within the single federal system of courts.

88 Code of Administrative Proceedings of the Russian Federation, 30 December 2001, No. 195-FZ, Article 20(5)
(Komekc Poccuiickoit ®enepannu 06 a[MUHUCTPATUBHBIX paBoOHapylleHusx, oT 30 gekadps 2001 roga
Ne 195-®3, nyHKT 5 cTaThu 20);
Criminal Procedure Code of the Russian Federation, 18 December 2001, No. 174-FZ, Article 32 (YrosioBHO-
npoueccyaabHbli Kojekce Poccuiickoit @esepanuu ot 18 aekabps 2001 roga Ne 174-®3, craTbs 32).

89 Ibid, Code of Administrative Proceedings of the Russian Federation, Article 20(2).

90 Federal Constitutional Law, “On the Constitutional Court of the Russian Federation”, 21 July 1994,
No. 1-FKZ, Article 3 (®eznepaibHbI KOHCTUTYLMOHHBIA 3aKoH oT 21 wmionsa 1994 roma Ne 1-®K3
“O KoncrurtynuonHom Cyge Poccuiickoit @esnepanuun”).

91 Civil Procedure Code of the Russian Federation, 14 November 2002, No. 138-FZ, Article 377(1)(3)
(TpaxzaHckui nponeccyanbHbIN Kopeke Poccuiickoit Penepanyu ot 14 Hos16pst 2002 roza Ne 138-D3).



1.6.3 Commercial Courts

Commercial courts deal with disputes between commercial entities, includ-
ing private entrepreneurs, as well as with cases involving administrative sanc-
tions that are being imposed on commercial legal entities. Commercial courts
also hear cases challenging administrative decisions in the economic sphere.*?
For example, both a limited liability company and a non-commercial legal entity
would challenge the decision of a tax agency in a commercial court.

1.6.4 Regional Constitutional Courts

Sixteen of the 85 regions have their own regional constitutional courts (known
as statutory courts in some regions).”® Each constitutional (statutory) court
is a separate judicial body and does not act as an appeal court for any other
court.” The jurisdiction of these courts is limited to cases of an alleged con-
tradiction between a regional law and a regional constitution (in republics)
or a regional statute (in other regions). In 2012, a Russian activist utilised
this avenue to challenge St. Petersburg’s ban on “propaganda of homosexual-
ity, lesbianism, bisexuality and transsexuality among minors”.?> The need for
these courts has been questioned as they handle so few cases due to their
limited jurisdiction.®

1.6.5 Precedent

Russia is a civil law country and judicial decisions are not formally recognised as
binding precedents, at least in the general jurisdiction.”” However, legal findings
of the Russian Supreme Court are considered by lower courts to provide guiding
(and de facto binding) interpretation of existing law.?® In addition, decisions of
the Plenary Sessions of the Russian Supreme Court explain how courts should

92 See above, note 80, Article 29(1).

93 These courts are called constitutional courts in the republics (for example, the Constitutional Court of the
Republic of Karelia) and statutory courts in other constituent entities (for example, the Statutory Court
of St. Petersburg). The 16 regions are St. Petersburg, Sverdlovskaya Oblast, Kaliningrad Oblast, the Re-
publics of Adygeya, Bashkiria, Dagestan, Kabardino-Balkaria, Ingushetia, Karelia, Komi, Marii-El, Yakutia,
North Ossetia, Tatarstan, Tyva, and Chechnya.

94 This means that a decision of a regional statutory or constitutional or statutory court cannot be appealed.

95 The case was suspended by the St. Petersburg Statutory Court as one of the judges disqualified himself
from sitting on the bench and the Court therefore lacked necessary quorum. In 2014, a new judge was ap-
pointed and the proceedings were resumed, however, the regional law was repealed by the St. Petersburg
City Legislative Assembly following the introduction of the federal ban on propaganda of non-tradition-
al sexual relations and the case was therefore discontinued on procedural grounds. See Decision of the
St. Petersburg Statutory Court, 16 October 2014, No. 001/14-5 (Onpezenenue CaukT-IleTep6yprckoro
yctaBHOro cyja ot 16 Oktsa6ps 2014 roga no geay Ne 001/14-5).

96 Sobol, L., “Constitutional (statutory) courts of the constituent entities of the Russian Federation: no
one knows about them, but they exist!” Open Russia, 15 April 2015 (KoHcTuTyLHOHHbIe (yCTaBHbIE)
cyabl cy6bekToB PP. HUKTO 0 HUX He 3HaeT, a oHU ecTb!), available at: https://openrussia.org/post/
view/4243. The Statutory Court of the Chelyabinsk Oblast was dissolved for this reason in 2014.

97 See Musin, V.A,, Kropachev N.M.,, Russian Law in Brief: Digest for Investors, St. Petersburg University Press,
2014, p. 18.

98 Ibid.
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apply law and are therefore a unique way of providing lower courts with man-
datory guidance on how to apply laws in specific spheres.?

Decisions of the Russian Constitutional Court are binding and may be consid-
ered as sources of law.’?’ In addition to hearing individual petitions, the Consti-
tutional Court is vested with the power to interpret the Federal Constitution at
the request of the President, the Federal Parliament, the Federal Government
and each of the regional legislatures.'” It decides cases concerning the consti-
tutional validity of laws and cases concerning international treaties which have
not yet entered into force.!*? Most cases decided by the Constitutional Court are
initiated by private persons through a system of individual petitions.1%?

1.6.6 Appointment

The Russian judicial system is highly dependent on the administrative branch
of government. The President of Russia has the final decision on the appoint-
ment of all federal judges.!®* Judges of the Russian Constitutional Court and the
Supreme Court of Russia are appointed by the Council of the Federation (upper
house of the Federal Parliament) but must first be proposed by the President.!%
Presidents of courts, who are appointed by the President of Russia at the pro-
posal of the Supreme Court, have vast administrative powers over ordinary
judges and over justices of the peace. This includes the power to distribute cases
among judges. The lack of transparency and the dominance of the administra-
tive branch in the appointment of judges has been rightly criticised by the UN
Special Rapporteur on the independence of judges and lawyers as undermining
the independence of the Russian judiciary.t

99 See, for example, Decision of the Plenary Session of the Supreme Court of the Russian Federation, “On the
Application by Courts of General Jurisdiction of Generally Recognised Principles and Norms of Interna-
tional Law and International Treaties of the Russian Federation”, 10 October 2003, No. 5 (ITocTraHoB/IeHHE
[Inenyma BepxoBHoro Cyna Poccuiickoin ®esnepanuu ot 10 okTsa6ps 2003 roga Ne 5 “O npumMmeHeHUH
cyfiaMu 0o0Lied HOpPHUCAMKLMK O6LeNpPU3HAHHBIX NPUHIMUIOB M HOPM MeX/yHapoAHOro IpaBa U
MeX/yHapoHBIX AoroBopoB Poccuiickoit Penepannn”).

100 See above, note 90, Article 6.
101 Ibid., Article 3.
102 Ibid.

103 Constitutional Court of the Russian Federation. Overview of the applications, available at: http://www.
ksrf.ru/ru/Petition/Pages/Statistic.aspx (0630p nocrynarmouux obpameHui 8 KoHCTUTYLHOHHBIH Cyz
Poccuiickoit ®enepanuu).

104 Law of the Russian Federation “On the Status of Judges in the Russian Federation”, 26 June 1992, No.
3132-1, Article 6 (3akoH Poccuiickoit ®egepanuu ot 26 utoHs 1992 roga Ne 3132-1 “O crartyce cyaeu
B Poccuiickoii ®enepanuu”, craThbs 6).

105 Ibid., Article 6 and 6.1; and see above, note 90, Article 2.

106 Human Rights Council, Report of the Special Rapporteur on the independence of judges and lawyers, Gabri-
ela Knaul, 30 April 2014. UN Doc. A/HRC/26/32/Add.1, Paras 17-20, 24-26.



1.7 Legal Framework Related to Discrimination
1.7.1 Major United Nations Treaties Related to Equality

Russia has a good record of ratifying the major UN human rights treaties relating
to equality. It has ratified seven of the nine core UN human rights treaties: the
International Covenant on Civil and Political Rights (ICCPR); the International
Covenant on Economic, Social and Cultural Rights (ICESCR); the International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD);

the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW); the Convention against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (CAT); the Convention on the Rights of the Child
(CRC); and the Convention on the Rights of Persons with Disabilities (CRPD).
Russia has allowed for individual complaints to be made to some of the relevant
treaty bodies, having ratified the first Optional Protocol to the ICCPR, made a
declaration under Article 14 of the ICERD and ratified the Optional Protocol to
the CEDAW.

Instrument Signed Ratified / Acceded (a)

International Covenant on Civil and Political

Rights (1966) 18 March 1968 16 October 1973

Optional Protocol to the International Cov-
enant on Civil and Political Rights (1976) 01 October 1991 (a)

Second Optional Protocol to the Inter-
national Covenant on Civil and Political
Rights aiming to the abolition of the death
penalty (1989)

International Covenant on Economic, Social

and Cultural Rights (1966) 18 March 1968 16 October 1973

Optional Protocol to the International
Covenant on Economic, Social and Cultural - -
Rights (2008)

International Convention on the Elimination

of All Forms of Racial Discrimination (1965) 07 March 1966 04 February 1969

Declaration under Article 14 of the Inter-

national Convention on the Elimination of

All Forms of Racial Discrimination (allow- 01 October 1991
ing individual complaints)

Convention on the Elimination of All Forms of

Discrimination against Women (1979) 17 July 1980 23 January 1981

Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination 08 May 2001 28 July 2004
against Women (1999)

Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish- 10 December 1985 03 March 1987
ment (1984)
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Instrument Signed Ratified / Acceded (a)

Optional Protocol to the Convention
against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment
(2002)

Convention on the Rights of the Child (1989) 26 January 1990 16 August 1990

Optional Protocol I to the Convention on
the Rights of the Child (2000) (involve- 15 February 2001 24 September 2008
ment of children in armed conflict)

Optional Protocol II to the Convention

on the Rights of the Child (2000) (sale

of children, child prostitution and child
pornography)

Optional Protocol III to the Convention on
the Rights of the Child (2011) (communi- - -
cation procedure)

26 September 2012 24 September 2013

International Convention on the Protection of
the Rights of All Migrant Workers and Mem- - -
bers of Their Families (1990)

Convention on the Rights of Persons with

Disabilities (2006) 24 September 2008 25 September 2012

Optional Protocol to the Convention on the
Rights of Persons with Disabilities (2006)

International Convention for the Protection
of All Persons from Enforced Disappearances - -
(2006)

In the most recent treaty body reporting cycles, Russia has complied with its
reporting obligations without substantial delays; reports are submitted on aver-
age within two to three months of the due date.’” However, there are increasing
examples of Russia’s failure to engage with recommendations on equality and
non-discrimination issues relating to LGBT individuals, through its insistence
that discrimination against the LGBT community is not taking place. For exam-
ple, arecommendation was made in the second cycle of reporting for the Univer-
sal Periodic Review for Russia to:

Rescind regional laws and regulations which favour and tolerate dis-
crimination based on sexual orientation, and refrain from adopting
similar laws at the federal level, as well as take measures to prevent
the arbitrary use of existing regulations against LGBT rights, includ-
ing their rights to freedom of expression and peaceful assembly.'*

107 United Nations Office of the High Commissioner for Human Rights, “Reporting status for Russian Feder-
ation”, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/countries.aspx?Country-
Code=RUS&Lang=EN.

108 Human Rights Council, Report of the Working Group on the Universal Periodic Review: Russian Federation
A/HRC/24/14/Add.1, 8 July 2013, Recommendations 140.86-140.91.



Rejecting this and a number of similarly phrased recommendations, Russia replied
that:

The law does not discriminate against lesbian, gay, bisexual and
transgender (LGBT) persons (...) The law contains no measures what-
soever aimed at prohibiting or officially censuring homosexuality,
or any indications of a discriminatory nature. Nor does it allow for
excessive action by the authorities. It cannot, therefore, be said that
it places undue restrictions on the freedoms of speech or assembly.'*

A similar stance was taken in response to the list of issues adopted in the most
recent reporting cycle for the ICCPR, where Russia was asked to:

Comment on reports that the laws adopted at regional and fed-
eral level banning “promotion of non-traditional sexual relations
between minors” are systematically used to restrict the freedom of
expression and peaceful assembly of LGBT individuals.**°

Russia noted in its reply that:

Overall, the Russian authorities are convinced that the legislation
currently in force is not being used to arbitrarily restrict the free-
dom of expression and peaceful assembly of LGBT individuals. Rus-
sian laws and their application are fully consistent with the coun-
try’s obligations under the Covenant.*!!

This is despite the laws in question themselves being clearly discriminatory.!
Additionally, despite recommendations to take steps to prevent the harassment
and persecution of lawyers, journalists and human rights defenders,'** Russia
has begun blacklisting “undesirable” foreign organisations, adversely impact-
ing the ability of these organisations to undertake advocacy work in the field of
equality and non-discrimination.'**

109 Human Rights Council, Report of the Working Group on the Universal Periodic Review: Russian Federation,
Addendum: Views on conclusions and/or recommendations, voluntary commitments and replies presented
by the State under review, Un Doc. A/HRC/24/14/Add.1, 2 September 2013, Recommendations 140.86-
140.91.

110 Human Rights Committee, List of issues in relation to the seventh periodic report of the Russian Federation,
CCPR/C/RUS/Q/7,19 August 2014, Para 25(b).

111 Human Rights Committee, List of issues in relation to the seventh periodic report of the Russian Federation,
Addendum: Replies of the Russian Federation to the list of issues, Un Doc. CCPR/C/RUS/Q/7/Add.1, 18
December 2014, Para 157.

112 Human Rights Committee, Concluding observations on the seventh periodic report of the Russian Feder-
ation, UN Doc CCPR/C/RUS/CO/7, 28 April 2015, Para 10(d). These laws are discussed in detail in Part
2.3.1 of this report.

113 Ibid., Para 18; and Human Rights Committee, Concluding observations on the fifth periodic report of the
Russian Federation, adopted by the Committee at its forty ninth session (29 October-23 November 2012),
UN Doc CAT/C/RUS/CO/5, 11 December 2012, Para 12.

114 Amnesty International, “Russia begins blacklisting ‘undesirable’ organizations”, 28 July 2015, available at:
https://www.amnesty.org/en/latest/news/2015/07 /russia-begins-blacklisting-undesirable-organizations.
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1.7.2 Other Treaties Related to Equality

Russia has a good record of ratification of other international treaties that have a
bearing on the enjoyment of all of the rights to equality and non-discrimination.
However, notable exceptions are the two conventions on the status of stateless
persons and reduction of statelessness. Furthermore, Russia has shown itself
reluctant to submit to international legal scrutiny by failing to ratify the Rome
Statute and accept the jurisdiction of the International Criminal Court.

Instrument Signed Ratified / Acceded (a)

Convention Relating to the Status of

Refugees (1951) - 2 February 1993 (a)

Convention Relating to the Status of
Stateless Persons (1954)

Convention on the Reduction of State-
lessness (1961)

Supplementary Convention on the
Abolition of Slavery, the Slave Trade,

and Institutions and Practices Similar 7 September 1956 12 April 1957
to Slavery (1956)
UN Convention against Transnational 12 December 2000 26 May 2004

Organized Crime (2000)

Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Espe- 12 December 2000 26 May 2004
cially Women and Children (2000)

Rome Statute on the International

Criminal Court (2002) 13 September 2000 N

UNESCO Convention against Discrimi-

nation in Education (1960) - 01 August 1962

Forced Labour Convention (1930)

(ILO Convention No. 29) - 23 June 1956

Equal Remuneration Convention

(1951) (ILO Convention No. 100) - 30 April 1956

Discrimination (Employment and
Occupation) Convention (1958) (ILO - 04 May 1961
Convention No. 111)

Worst Forms of Child Labour Conven-

tion (1999) (ILO Convention No. 182) - 25 March 2003

Indigenous and Tribal Peoples Conven-
tion (1989) (ILO Convention No. 169)

1.7.3 Regional Human Rights Treaties

The Russian Federation became the 39th member state of the Council of Europe
on 28 February 1996. It is currently party to a total of 60 international agreements



under the Council of Europe, including several key human rights instruments.!!*
Most importantly, Russia is party to the European Convention on Human Rights
(ECHR), having signed the Convention on 28 February 1996 and ratified it on 5
May 1998. Russia has signed and ratified both amending protocols (No. 11 and 14)
to the ECHR. It has ratified supplementary Protocols 1, 4 and 7, but has not rati-
fied the protocols in relation to the abolition of the death penalty (Protocol 6 was
signed, whereas Protocol 13 was neither signed nor ratified). Russia signed Pro-
tocol 12, which provides a free-standing right to non-discrimination, on 4 Novem-
ber 2000 but has yet to ratify it. Consequently, Protocol 12 is not yet in force in
Russia.!’® As acceptance of the jurisdiction of the European Court of Human Rights
(ECtHR) became compulsory for members of the ECHR in 1998 (when Russia rat-
ified), Russia is subject to the Court’s jurisdiction by virtue of that membership.!*”

Other regional human rights instruments Russia is party to include the European
Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (signed: 28 February 1996, ratified: 5 May 1998), the Frame-
work Convention for the Protection of National Minorities (signed: 28 February
1996; ratified: 21 August 1998), the European Social Charter (revised) (signed:
14 September 2000, ratified: 16 October 2009), and the Council of Europe Con-
vention on the Protection of Children against Sexual Exploitation and Sexual
Abuse (signed: 1 October 2012, ratified: 9 August 2013).118

1.7.4 Status of International Obligations in Domestic Law

Throughout the Soviet era, international human rights law was not incorpo-
rated into domestic law.!*® This changed in 1993 with the adoption of the Fed-
eral Constitution. Article 15(4) of the Federal Constitution states that com-
monly recognised principles and norms of international law and international
treaties ratified by Russia form part of the Russian legal system.?° Article 15(4)
further provides that if an international treaty ratified by the Russian Feder-
ation establishes rules different from those envisaged by law, the rules of the
international treaty take precedence.!?! It should be noted that, while incorpo-
rating both international treaties and norms, Article 15(4) only refers to the
supremacy of treaties and does not provide for the supremacy of commonly
recognised principles of international law. Article 17 states that the “rights

115 See above, note 5.

116 Council of Europe, “Chart of signatures and ratifications of Treaty 177”, available at: http://www.coe.int/
en/web/conventions/search-on-treaties/-/conventions/treaty /177 /signatures.

117 European Convention on Human Rights, Article 32.

118 Council of Europe, “Statistics on signatures and ratifications: Russia”, available at: http://www.coe.int/
en/web/conventions/search-on-states/-/conventions/chartStats/RUS.

119 Although Article 29 of the 1977 Constitution stated that relations between the USSR and other states
should be based on the “fulfilment in good faith of obligations arising from the generally recognised prin-
ciples and rules of international law, and from international treaties signed by the USSR”, this was not
interpreted as incorporating international law into domestic law. See, Danilenko, G.M., “The New Russian
Constitution and International Law” American Journal of International Law, 88, 1994, p. 458.

120 Federal Constitution, Article 15(4).
121 Ibid.

ifydrpdwod 10 3dxpsn(

uollInpoilul

25



EQUAL RIGHTS TRUST

and freedoms of man and citizen” shall be recognised in accordance with the
“commonly recognised principles and norms of international law”. Arguably,
this may be read as requiring that customary international law in relation to
human rights also takes precedence over domestic law. Such a reading may
find support in the approach of the Russian courts, with the Constitutional
Court having previously found local regulations to be unconstitutional by ref-
erence not only to human rights treaties but also to the “generally recognised
principles and norms of international law”.1??

In respect of international treaties, Article 5(3) of the Law on International
Treaties of 1995'% distinguishes between the application of self-executing and
non-self-executing treaties, by providing that:

[T]he provisions of officially published international treaties of
the Russian Federation, which do not require the promulgation of
domestic acts for application, shall operate in the Russian Feder-
ation directly. In order to effectuate other provisions of interna-
tional treaties of the Russian Federation, the relevant legal acts
shall be adopted.

In 2003, the Supreme Court of Russia explained that:

In accordance with Part 3 of Article 5 of Federal Law “On Interna-
tional Treaties of the Russian Federation’, the provisions of officially
published international treaties of the Russian Federation that do
not require the adoption of national acts for their application have
direct effect in the Russian Federation (...) if an agreement obliges
the participating states to amend their national legislation, this is
one of the signs that the provisions of such an international agree-
ment of the Russian Federation cannot be applied directly.**

The Court further noted that the approach to interpretation of treaties should
follow that set out in Articles 31 to 33 of the Vienna Convention on the Law of
Treaties, specifically noting that the subsequent practice of states and the con-

122 Judgment of the Constitutional Court, 4 April 1996, No. 9-P, (IloctaHOBsieHHMe KOHCTHUTYLHOHHOIO
Cyzna PO ot 4 anpesnisg 1996 roga Ne 9-1). Danilenko, G.M., “Implementation of International Law in CIS
States: Theory and Practice”, European Journal of International Law, 10, 1994, p. 64. Within the system
of commercial courts, international customary rules have often been applied. See, for example, Judgment
of the State Commercial Court of the St. Petersburg and the Leningrad Oblast, 9 February 2015, No. A56-
48129/2014 (Pemenue Ap6utpaxkHoro cyga ropoga Cankt-IleTepOypra v JIeHUHTpa[CKOK 06J1aCTH OT
9 deBpasns 2015 roga no geny Ne A56-48129/2014).

123 Federal Law “On international treaties of the Russian Federation”, 15 July 1995, No. 101-FZ, Article 5(3)
(PenepanbHbIi 3akoH oT 15 mioss 1995 roga Ne 101-P3 “O MexxayHapoHBIX JoroBopax Poccuiickoi
®Qenepanun”, craths 5(3)).

124 Decision of the Plenary Session of the Supreme Court of the Russian Federation, “On the Application
by Courts of General Jurisdiction of Generally Recognised Principles and Norms of International Law
and International Treaties of the Russian Federation”, 10 October 2003, No. 5, Para 3 (ITocTraHoB/IeHUEe
[Inenyma BepxoBHoro Cyna Poccuiickoin ®esnepanuu ot 10 okTsa6ps 2003 roga Ne 5 “O npumMmeHeHUH
cylaMM OOlied IOPUCAUKLUY OOILIeNPU3HAHHBIX NPUHIMIOB M HOPM MEX/JyHAapOJHOr0 NpaBa M
MeXJyHapoHbIX foroBopoB Poccuiickoit Penepanun’, m. 3).



text of the treaty should be taken into account in interpretation.'”® The Court
later noted that courts should also make reference to the “the acts and decisions
of international organisations, including the United Nations and its specialised
agencies” when faced with difficulties interpreting international treaties and
also principles and norms of international law.'?® In relation to principles and
norms of international law, the Court noted that these “should be understood as
the basic imperative norms of international law, accepted and recognised by the
international community of states as a whole, deviation from which is inadmissi-
ble.” The Court continued on to state that “the contents of the said principles and
norms of international law may be construed, in particular, in the documents of
the United Nations and its specialised agencies.”*?”

The Constitutional Court has held that Russia is under an obligation to imple-
ment in good faith the views of the Human Rights Committee (HRC) in relation
to individual complaints brought against the Russian Federation.'?® However,
the Court did not specifically determine whether the general case law of the HRC
is binding on Russia. Despite this clear statement of the binding nature of HRC
jurisprudence in relation to Russia, it is notable that in its decisions regarding
the laws banning the “propaganda of homosexuality”, the Constitutional Court
did not refer to the views of the HRC in Fedotova v Russia,*** which had unequiv-
ocally criticised such legislation as discriminatory.**°

Similarly, although there is clear jurisprudence from the Supreme Court that the
case law of the ECtHR must be applied by courts, the approach of the courts
appears to increasingly be moving away from the implementation and applica-
tion of ECtHR jurisprudence. In 2013, the Supreme Court stated that, in accord-
ance with Article 46(1) of the ECHR and Article 1 of the Law “On Ratification of
the Convention for the Protection of Human Rights and Fundamental Freedoms
and the Protocols thereto” (Law on Ratification),'?! final judgments of the ECtHR
in respect of Russia must be applied by the courts. In addition, the Supreme
Court stated that courts must take into consideration decisions of the ECtHR in
respect of other states “if the circumstances of the case under examination are

125 Ibid., Para 10.
126 Ibid., Para 16.
127 Ibid, Para 2.

128 Decision of the Constitutional Court of the Russian Federation, 28 June 2012, No. 1248-0 (OnpenesneHue
Koncturyuuonsnoro Cyna Poccuiickoit @esepannu ot 28 utonsa 2012 Ne 1248-0). See also a similar find-
ing in regard to the opinions of the UN Working Group on Arbitrary Detention, Decision of the Constitu-
tional Court of the Russian Federation, 9 June 2015, No. 1276-0 (Onpezenenue KoncrutyuuonHoro Cyaa
Poccutickoii ®enepanuu ot 9 urons 2015 Ne 1276-0).

129 Fedotova v Russia, Communication No. 1932/2010, CCPR/C/106/D/1932/2010, 19 November 2012.

130 See, for example, Decision of the Russian Constitutional Court, 19 January 2010, No. 151-0-0 (Ompeze-
nenue KoncruryuuonHoro Cyzna Poccuiickoit ®@epepanuu ot 19 ssuBapst 2010 Ne 151-0-0). In its most
recent Concluding Observations, the Human Rights Committee noted its concern in relation to Russia’s
failure to implement its views despite the decision of the Constitutional Court of 28 June 2012. See, Hu-
man Rights Committee, Concluding observations on the seventh periodic report of the Russian Federation,
UN Doc CCPR/C/RUS/CO/7, 28 April 2015, Para 5.

131 Federal Law “On Ratification of the Convention for the Protection of Human Rights and Fundamental
Freedoms and the Protocols thereto”, 30 March 1998, No. 54-FZ.
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similar to those which have been the subject of analysis and findings made by
the European Court.”**? The Constitutional Court has relied on decisions of the
ECtHR in its own jurisprudence.'®?

Despite the unequivocal acceptance of the Supreme Court of the binding force
of ECtHR case law, the application of the case law by the Court remains prob-
lematic in practice, frustrating the expectations of human rights advocates.!**
Furthermore, in July 2015, although declining to find the Law on Ratification to
be unconstitutional, the Constitutional Court ruled that in the event of a conflict
between a finding of the ECtHR and a finding of the Constitutional Court, the
ultimate jurisdiction to decide which of the decisions prevails lies with the Con-
stitutional Court. The Court also stated that “law” in Article 15(4) shall be under-
stood as referring to ordinary laws only, and not the Federal Constitution (thatis,
international treaties do not have supremacy over the Federal Constitution).!
Following this, in December 2015, an amendment to the Law “On the Constitu-
tional Court of the Russian Federation” was made, allowing the Constitutional
Court to find that a decision of an international human rights body cannot be
implemented on the basis that it conflicts with the Federal Constitution.'3¢

The first (and to date, the only) case relating to the resolution of such a conflict
was brought before the Constitutional Court in 2016 by the Ministry of Justice,
which challenged the need to implement the ECtHR judgment in Anchugov and
Gladkov v Russia.*®” In that case, the ECtHR had found that the blanket ban on
voting for all prisoners established in Article 32(3) of the Federal Constitution
was disproportionate and therefore violated the right to free elections guaran-
teed by Article 3 of Protocol No. 1.1*8 The ECtHR noted that:

[1]tis open to the respondent Government to explore all possible ways
in that respect and to decide whether their compliance with Article
3 of Protocol No. 1 can be achieved through some form of political

132 Decision of the Plenary Session of the Supreme Court of the Russian Federation, “On the Application
by Courts of General Jurisdiction of the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms of 4 November 1950 and the Protocols thereto”, 27 June 2013, No. 21 (IloctaHOBIeHHE
[lnenyma BepxoBHoro Cyzna N2 21 ot 27 utoHs 2013 roga “O npuMeHeHUH cyJjaMu 0611el OpUCAUKIUN
KoHBeHIMM 0 3amuTe NMpaB 4YesJoBeKa U OCHOBHBIX CBOGOAOT 4 HOsA6psa 1950 roga u IlpoTokosoB K
Hei1”). Para 2.

133 See, for example, Judgment of the Constitutional Court, 27 February 2009, No. 4-P (IloctaHOoBieHuUE
Koncturyuuonsnoro Cyza Poccuiickoit @esnepaunu ot 27 dpespasns 2009 roga Ne 4-11).

134 See the presentation by the President of the Russian Constitutional Court, Zorkin, V.D., “Challenges of Im-
plementation of the Convention on Human Rights”, 2012, available at: http://www.ksrf.ru/en/News/Docu-
ments/Report%20for%2022%200ctober.docx (Uepnsiiues H.A. [IpaBoBble no3unuu KoHCTUTYLIHOHHOTO
Cyza Poccun u EBponefickoro Cyza 1o npaBaM 4eJsioBeKa: FeHe3UC U B3aUMOBJIMSIHUE).

135 Judgment of the Constitutional Court of the Russian Federation, 14 July 2015, No. 21-P ([loctaHoB/IeHHE
Koncturyunonsoro Cyna Poccuiickoit @esepauun ot 14 urosis 2015 Ne 21-11).

136 Federal Constitutional Law “On amending the Federal Constitutional Law on the Constitutional Court of
the Russian Federation”, 14 December 2015, No. 7-FKZ (®enepanbHblii KOHCTUTYLIMOHHBIN 3aKOH OT
14 nexabps 2015 roga Ne 7-®K3 “O BHeceHuU usMeHeHUM B PesiepasibHbId KOHCTUTYLIMOHHBIN 3aKOH
“0 Koncrutyunonnom Cyze Poccuiickoit ®enepanun”).

137 Anchugov and Gladkov v Russia, Application No. 11157/04 and 15162/05, 4 July 2013.
138 Ibid., Paras 101-112.



process or by interpreting the Russian Constitution by the competent
authorities - the Russian Constitutional Court in the first place - in
harmony with the Convention in such a way as to coordinate their
effects and avoid any conflict between them.'>

The Constitutional Court held that the decision of the ECtHR could not be imple-
mented in so far as it required recognition of the voting rights of prisoners as
this would contradict the imperative prohibition on voting for prisoners set out
in the Federal Constitution, which has supreme legal force in the Russian legal
system.'*® However, the Court went on to note that the decision could be imple-
mented, in so far as it relates to “ensuring justice, proportionality and differen-
tiation of application of the restriction of electoral rights”, noting that disenfran-
chisement only happened when a custodial sentence was given to an offender,
and this was only done where a lesser penalty would not suffice.** This second
line of reasoning is questionable given that the ECtHR had already concluded
that sentencing decisions do not take into account possible disenfranchisement
or assess the proportionality of disenfranchisement.*?

The Constitutional Court made it clear that the Federal Constitution has suprem-
acy in the national legal system.!*®* The Court went further, questioning the
ECtHR’s “evaluative” interpretation of Article 3 of Protocol No. 1 and stating that
Russia had the “right to insist” on the understanding of Article 3 as at the time it
came into effect in the Russian legal system, given that the Federal Constitution
does not allow Russia to conclude international treaties which contradict consti-
tutional provisions.!** Any previous arguments that provisions of international
treaties or norms and principles of international law may have supremacy over
Constitutional norms have clearly now been extinguished by the Court.'*®

1.7.5 National Law
1.7.5.1 Power to Legislate on Matters Relating to Human Rights

In accordance with Article 15(1) of the Federal Constitution, the Federal Con-
stitution has supreme legal force in the entire territory of Russia. The provi-
sions of the Federal Constitution therefore prevail over federal and regional
legislation. Article 76(5) of the Federal Constitution provides that in the event
of a conflict between federal and regional laws, federal law prevails if the sub-

139 Ibid., Para 111.

140 Judgment of the Constitutional Court of the Russian Federation, 19 April 2016, No. 12-P ([loctaHoB/IeHUE
Konctutyunonnoo Cyzaa Poccuiickoit @esnepanuu ot 19 anpess 2016 roga Ne 12-I1), Operative Part,
Para 1.

141 Ibid., Para 2.

142 See above, note 137, Para 106.

143 See above, note 140, Paras 2.1 and 4.2.
144 Ibid., Paras 4.2 and 4.3.

145 Adiscussion of this issue can be found in Maggs, P.B., Schwartz, 0., and Burnham, W., Law and Legal System
of the Russian Federation, Juris, 2015, p. 33.
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ject matter of the law either falls within the sphere of exclusive competence of
the federation, or within a sphere in which the federation and the regions have
joint competence.

In accordance with the Federal Constitution, the state has the duty to respect
and protect the rights and freedoms of man.!*® In accordance with Article 71, the
Federation has jurisdiction to regulate and protect the rights and freedoms of
man.'*” Consequently, regions only have residual powers in this area. However,
the Federal Constitution provides for joint jurisdiction of the federation and the
regions regarding the protection of the rights and freedoms of man.'*® The Fed-
eration may therefore regulate and protect rights through legislation, whereas
the regions may only legislate to protect rights in accordance with federal law
(or where federal law is silent).

In 2008, the Constitutional Court held that this joint jurisdiction of the fed-
eral and regional government means that the regions share responsibility for
the realisation of human rights with the Federation.!*® The Court stated that, in
accordance with Articles 15(1) and 76(5) of the Federal Constitution, regional
legislation in this sphere must accord with federal legislation and the Federal
Constitution, and is therefore of a “secondary” nature. However, where fed-
eral law is silent, the regions may legislate to protect human rights. The Court
therefore refused to find the first regional law which prohibited “propaganda of
homosexuality” among minors unconstitutional because federal law was silent
on the issue at the time (and the law was therefore not in contradiction with any
federal legislation in the same field).!*°

Regions are therefore able to adopt laws in specific areas aimed at overcoming
existing discrimination provided that they do not contradict federal law or the
Federal Constitution. Accordingly, regional laws to protect LGBT persons from
discrimination may be passed pursuant to the equality guarantee enshrined in
Article 19(2) of the Constitution (which, as is discussed in Part 1.7.5.2 below,
encompasses discrimination on the basis of sexual orientation, and possi-
bly gender identity). However, the only example identified by this report of a
regional law being passed to this end is the 1995 Law of the Krasnoyarsk Region
“On Protection of Public Morals”, which acknowledges that “the right to sexual
orientation belongs to every human being” (although the Law explicitly notes

146 Article 2 of the Federal Constitution.

147 Article 71(c) of the Federal Constitution provides that the jurisdiction of the federation includes the “reg-
ulation and protection of the rights and liberties of the human being and citizen.”

148 Article 72(b) of the Federal Constitution. This provision has been interpreted by the Constitutional Court
as authorising regions to introduce administrative sanctions for “propaganda of homosexuality,” although
restrictions of human rights are allowed only by a federal law (Article 55(3) of the Constitution). Also see
above, note 130.

149 Judgment of the Constitutional Court of Russia, 11 March 2008, No. 4-P (IloctanoBnenune KoHcTUTy-
nuoHHoro Cysa Poccuiickoit @enepanuu ot 11 mapta 2008 roza Ne 4-11).

150 See above, note 130, Decision of the Constitutional Court of Russia. The federal law which banned “propa-
ganda of homosexuality” was passed in 2013.



that the exercise of this right can be restricted by a federal law with the aim of
protecting public morals).!>!

Similarly, regions may adopt laws in pursuance of the aims of federal laws relating
to discrimination. For example, a region may adopt a law promoting social sup-
port measures with the purpose of overcoming disability-related discrimination
in accordance with the federal law establishing the framework for social care for
people with disabilities.}>? Regions may also introduce additional guarantees for
social support of children or families. However, regions may only define conditions
for marriage or regulate other family matters where this is explicitly provided for
in the Family Code of the Russian Federation (Family Code) or where federal law
is silent on the matter.!>® A region could not therefore adopt a law which allowed
for legal recognition of same-sex relationships, as Article 12(1) of the Family Code
provides that “the voluntary consent of the man and of the woman entering into” a
marriage is required before it can be registered, and Article 1(2) provides that civil
marriage is the only legally recognised form of relationship.

[t should be noted that, in practice most - if not all - areas relating to the legal
status of an individual are regulated by federal law.*** Most regions therefore act
on the basis of federal laws establishing certain guarantees or delegating cer-
tain matters to regions (and thus imposing financial obligations on regions).!*
Depending on the availability of finances, with many regional budgets allocated
by the federation, regions are often reluctant to introduce additional guarantees
to protect human rights beyond those minimums required by federal laws.!*¢

1.7.5.2 Federal Constitution
Article 19 of the Federal Constitution provides for a right to equality as follows:
1. All people shall be equal before the law and in the court of law.

2. The state shall guarantee the equality of rights and liberties
regardless of sex, race, nationality, language, origin, property

151 Law of the Krasnoyarsk Region “On Protection of Public Morals”, 20 June 1995, No. 6-129, Article 3 (“06
oxpaHe 0611[ecTBeHHOW HpaBcTBeHHOCTH”). See Part 1.7.5.4 for non-legislative measures taken in this regard.

152 See, for example, the Law of St. Petersburg “On Special Transportation Services for Selected Categories
of Citizens in St. Petersburg”, 5 July 2006, No. 397-60 (3akon Cankt-IleTep6ypra ot 5 utosiss 2006 rozsa
Ne 397-60 “O crenuaabHOM TPAHCIOPTHOM O6GC/IYKUBAaHUM OTZEJbHBIX KaTeropuil rpakjaH B CaHKT-
[leTep6ypre”).

153 The Family Code of the Russian Federation, Article 3(2) (Cemelinbiii koziekc Poccuiickoit @esnepanuy,
cTaThbs 3(2)).

154 Nikitina, E., Limitation of Constitutional Human Rights in Legislations of Subjects of the Russian Federa-
tion, Zhurnal rossijskogo prava. 2015. V. 3, 1. 11 (Hukurtuna E.E. OrpaHuyeHHs] KOHCTUTYLHOHHBIX IPaB
JeJioBeKa 3aKOHOJ|aTeIbCTBOM cy6bekTa Poccuiickoit Pespepaunu // XypHan poccuiickoro mpasa.
2015.Ne 11).

155 For example, in accordance with the Federal Law “On Basic Principles of Social Care in the Russian Fed-
eration”, 28 December 2013, No. 442-FZ (®enepanbHbliii 3aK0H 0T 28 siekabpsi 2013 roga Ne 442-d3 “06
OCHOBaX COLIMAJIbHOI0 06CIyKUBaHUS rpax/aH B Poccuiickoit ®epepanun”).

156 However, in “wealthier” regions, such as Moscow or St. Petersburg, there are many social programmes
going beyond the federal minimum.
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or employment status, residence, attitude to religion, convic-
tions, membership of public associations or any other circum-
stance. Any restrictions of the rights of citizens on social, racial,
national, linguistic or religious grounds shall be forbidden.

3. Man and woman shall have equal rights and liberties and equal
opportunities for their pursuit.

Whereas the first sentence of Article 19(2) of the Constitution guarantees equality
regardless of certain grounds provided in a non-exhaustive list, the second sen-
tence of Article 19(2) prohibits “[a]ny restrictions of the rights of citizens” on the
basis, exhaustively, of “social, racial, national, linguistic or religious affiliation”.

The case law of the Constitutional Court does not shed light on how these clauses
relate to each other. The Court often refers to several constitutional clauses as
the basis for its findings without specifically explaining why it has found that a
particular article has been breached. Nor does the Court explain why a particu-
lar characteristic or status of an applicant falls under the constitutional guaran-
tee of equality. However, an examination of the Court’s jurisprudence indicates
that the general equality provision prohibits discrimination based on a non-ex-
haustive list of grounds. For example, in its judgment concerning plenary guard-
ianship over persons with mental disabilities, the Constitutional Court acknowl-
edged that a failure of the law to accommodate persons with mental disabilities
when establishing protective measures amounted to a violation of the equality
principle. The Court did not specify whether this was pursuant to Article 19(1)
or (2) or both, but simply noted both provisions in brackets.’

In 2014, in considering the federal law banning “propaganda of non-traditional
sexual relationships”, the Constitutional Court held that Article 19 prohibits dis-
crimination on the basis of sexual orientation. The Court explained this in the
following way:15¢

In its turn, the state is called upon to take measures aimed at exclu-
sion of possible encroachment upon rights and lawful interests of
persons because of their sexual orientation and ensure effective
possibilities for protection and restoration of their violated rights
on the basis of the principle of equality of all before the law and
the court, fixed in Article 19 (Section 1) of the Constitution of the
Russian Federation. This constitutional principle, contemplating,
among other things, inadmissibility of limitation in rights and free-
doms or establishment of any advantages depending on belonging
to some or other social groups, which may be understood also as
groups of persons with certain sexual orientation, is rendered con-
crete in the norms of branches of legislation.'>

157 Judgment of the Constitutional Court of the Russian Federation, 27 June 2012, No. 15-P (IloctaHoBieHue
Koncturtynuonsnoro Cyza Poccuiickoit @esnepanuu ot 27 utons 2012 roga Ne 15-11).

158 See, Judgment of the Russian Constitutional Court, above, note 37, Para. 2.1.

159 Ibid., Para. 2.1.



The Court also noted that:

Article 19 (Section 2) (...) guarantees protection equally to all per-
sons, irrespective of their sexual orientation, and sexual orientation
as such cannot serve as a lawful criterion for establishment of dis-
tinctions in the legal status of human and citizen.

Although it did not explicitly mention it, presumably the Court proceeded from
the assumption that the “other circumstances” referred to in Article 19(2)
included sexual orientation. The Constitutional Court has not yet considered
whether gender identity may also be encompassed by Article 19 as this question
has not yet arisen in a case before it. However, it is arguable that persons with a
particular gender identity, such as transgender individuals, could be considered
a social group and thus also be protected from discrimination on the basis of
Article 19(1), and also that their circumstances would fit within “other circum-
stances” in Article 19(2) by analogy with sexual orientation.

The case law of the Constitutional Court demonstrates that its approach to anal-
ysis of allegations of discrimination generally follows the approach established
by the ECtHR:

As has been reiterated by the Constitutional Court of the Russian Fed-
eration any differentiation of legal regulation leading to differences
in the rights and obligations of subjects of law must be carried out
by the legislature in compliance with the requirements of the Consti-
tution of the Russian Federation, including those deriving from the
principle of equality (Article 19, part 1), by virtue of which differ-
ences are acceptable if they are objectively justified, warranted and
pursue constitutionally meaningful goals, and the legal means used
to achieve these objectives commensurate with them; observance of
the principle of guaranteeing protection from all forms of discrim-
ination in the enjoyment of rights and freedoms presumes, among
other things, a ban on introducing such differences in the rights of
persons belonging to the same category, which do not have an objec-
tive and reasonable justification (prohibition of different treatment
of persons placed in the same or similar situations).*®

Despite the commonalities in the approaches to the legal analysis of discrim-
ination by the ECtHR and the Russian Constitutional Court, the outcomes of
their analysis can vary dramatically. This variance is usually the result of differ-
ent approaches being taken to striking the balance between various competing
interests, public or private. Part Two of this report explores this in detail.

In accordance with Article 56(3) of the Federal Constitution, equality is not
included as a non-derogable constitutional guarantee. This means that it can be

160 Judgment of the Constitutional Court of the Russian Federation, 28 May 2010, No. 12-P (IloctaHoBieHue
Koucrurtyunonnoro Cyna Poccuiickoit ®esepanuu ot 28 mas 2010 roga Ne 12-1T).
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limited in times of public emergency. However, the Law “on a State of Emer-
gency” provides that any measures adopted during a state of emergency cannot
be discriminatory:

1. Measures applied in the conditions of a state of emergency
entailing the alteration (limitation) of powers of federal exec-
utive authorities, legislative (representative) and executive
bodies of authority of the subjects of the Russian Federation,
local self-administration bodies, the rights of organisations and
societal associations, the rights and freedoms of people and cit-
izens established by the Constitution of the Russian Federation,
federal laws and other statutory acts of the Russian Federation
shall be carried out within such limits as may be required by the
seriousness of a given situation.

2. Measures specified in Part One of this Article shall correspond
to the international obligations of the Russian Federation ensu-
ing from international agreements of the Russian Federation
in the field of human rights and shall not entail any discrimi-
nation against individual persons or groups of the population
exclusively on the basis of sex, race, nationality, language, ori-
gin, property and official position, place of residence, attitude
towards religion, convictions, affiliation with societal associa-
tions and also by virtue of other circumstances.®!

1.7.5.3 National Laws with Anti-Discrimination or Equality Provisions

Russia has no comprehensive anti-discrimination legislation and there have
been no initiatives taken to legislate on this matter by the Federal Parliament
or the Government.’*? However, many legislative acts regulating specific areas
of life or defining the status of certain vulnerable groups contain provisions
prohibiting discrimination. Most often, such provisions declare equality in exer-
cising rights and freedoms and prohibit any restrictions of human rights and
freedoms based on certain characteristics. For example, Article 9 of Federal Law
“On Trade Unions, their Rights and Guarantees of their Activities”!®® prohibits
discrimination based on affiliation or non-affiliation with trade unions. How-
ever, other than the 1995 Law of the Krasnoyarsk Region “On Protection of Pub-
lic Morals” noted above, no such specific laws exist to provide protection from
discrimination on the basis of sexual orientation or gender identity.

161 Federal Constitutional Law “Ona State of Emergency” 30 May 2001, No.3-FKZ, Article 28(2) (PeznepaibHbIH
KOHCTUTYLHMOHHbIH 3akoH oT 30 mas 2001 roga N2 3-PK3 “O upesBbiyaliHoM noJioxkeHuun”). The law
does not explain how it relates to Article 56(3) of the Federal Constitution.

162 See, The State Duma of the Russian Federation, “Automated system for legislative activities”, available
at: http://asozd.duma.gov.ru (l'ocygapcrBenHas Jlyma Poccuiickoit @esepannu. ABToMaTH3MpOBaHHAS
cHucTeMa o6ecriedeHUs 3aKOHOAATeIbHON J1eTeIbHOCTH).

163 Federal Law “On Trade Unions, their Rights and Guarantees of their Activities”, 19 January 1996, No.
10-FZ (®epepanbhblili 3akoH “O npodeccHoHaNbHBIX COHO3aX U rapaHTHUSAX UX JesATeJbHOCTH  OT
19 auBaps 1996 roza Ne 10-P30.



In other cases, laws may contain a non-discrimination clause similar to the gen-
eral equality provision in the Constitution. These general clauses may be inter-
preted to include protection from discrimination on the basis of sexual orienta-
tion or gender identity due to the protection they offer to “social groups” or in
relation to “other circumstances”. For example, Article 5 of the Federal Law “On
the Fundamentals of Health Care of Citizens in the Russian Federation”'®* reads
as follows:

The state provides citizens with health care regardless of sex, race,
age, ethnicity, language, presence of disorders, conditions, origin,
material or official status, place of residence, religious or other
beliefs, affiliation with nongovernmental organisations, or other
circumstances. The State guarantees to citizens protection from all
forms of discrimination based on the existence of any disorders.

The Criminal Code of the Russian Federation (Criminal Code) makes discrimina-
tion by persons acting in their official capacity (as a state or municipal official, or
director of a commercial or other non-governmental entity) a crime. Article 136
of the Criminal Code provides that:

Discrimination, that is, a violation of the rights, freedoms and legit-
imate interests of man and citizen based on gender, race, national-
ity, language, origin, property or official status, place or residence,
attitude to religion, convictions, or affiliation with public associa-
tions or any social groups, made by a person through the use of
the official position thereof - shall be punishable with a fine in the
amount of 100 thousand to 300 thousand roubles, or in the amount
of a wage/salary or any other income of the convicted person for
a period of one year to two years, or by deprivation of the right
to hold specified offices or engage in specified activities for a term
of up to five years, or by obligatory labour for a term of up to 480
hours, or by corrective labour for a term of up to two years, or by
deprivation of liberty for the same term.

The list of prohibited grounds for discrimination provided in Article 136 of the
Criminal Code is exhaustive and includes sex, race, ethnicity, language, origin,
material or official status, place of residence, religious attitudes, beliefs, affilia-
tion with non-governmental organisations or certain social groups.

Unlike the Criminal Code, Article 5.62 of the Code of Administrative Offences
penalises any act of discrimination regardless of the official capacity of the per-
petrator. Compared to the Criminal Code, the list of prohibited grounds for dis-
crimination in the Code of Administrative Offences is broader and includes such
characteristics as skin colour, family status and social status as well as age:

164 Federal Law “On the Fundamentals of Health Care of Citizens in the Russian Federation”, 21 Novem-
ber 2011, No. 323-FZ (PenepasbHbiil 3aKoH “O6 0CHOBaX OXpaHbl 3/10pOBbsi I'paxkJaH B Poccuiickoit
Depepanun” ot 21 Hos16psa 2011 roga Ne 323-d3).
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Discrimination, that is, a violation of human and civil rights, free-
doms and legitimate interests depending on gender, race, skin col-
our, family status, social status, age nationality, language, origin,
property and official status, attitude to religion, convictions, affil-
iation with public associations or any social groups - shall entail
the imposition of an administrative fine on citizens in the amount
of one to three thousand roubles and on legal entities in the amount
of 50 thousand to 100 thousand roubles.

As noted above in Part 1.6, the Russian legal system makes a clear distinction
between criminal offences (crimes) and administrative offences. The latter are
not considered to be crimes and do not affect an individual’s criminal record. Only
those offences explicitly listed in the Criminal Code are considered crimes. Thus,
when an offence is decriminalised, it may become an administrative offence. This
was the case in relation to discrimination, which was decriminalised (except for
those acting in an official capacity) in 2011 to become an administrative offence.!%
Unlike crimes, administrative offences are normally punishable with fines, how-
ever, a maximum penalty of fifteen days of administrative detention can be
imposed for some of administrative offences.'®® Moreover, in some cases, fines are
extremely high and comparable with criminal offences. The ECtHR has held on a
number of occasions that administrative liability provided for in Russian law may
amount to a criminal charge within the meaning of the ECHR.'¢”

As demonstrated by the subsequent parts of the present report, the jurispru-
dence of the Russian courts provides limited, if any, clarification as to the legal
scope of the general anti-discrimination provisions contained in the Criminal
Code and the Code of Administrative Offences or of the legal tests used for estab-
lishing discrimination under these Codes. At the time of publishing this report,
there were no known cases in Russia of criminal or administrative prosecution
for violation of anti-discrimination provisions and so these provisions remain
dormant.'®® However, the Constitutional Court has confirmed that sexual orien-
tation is included in the notion of a “social group” for the purposes of both the
Criminal Code and also the Code of Administrative Offences.!®* Nonetheless, as is

165 As amended by Federal Law “On Amending the Criminal Code of the Russian Federation and Cer-
tain Legislative Acts of the Russian Federation”, 7 December 2011, No. 420-FZ (PeznepanbHblil 3aK0H
ot 7 pekabpss 2011 roza Ne 420-®3 “O BHeceHUM M3MeHeHUU B YrosioBHbIA Kojekc Poccuiickoit
Qenepalnu ¥ 0T/ie/bHbIe 3aKOHOIaTe/IbHbIe aKThl Poccuiickoit @enepaunn”). Before this amendment,
discrimination was a crime regardless of the capacity of the perpetrator, however, official status was
an aggravating factor.

166 Asis the case for the administrative offence of “propaganda of non-traditional sexual relationships among
minors”, introduced by Federal Law, 29 June 2013, No. 135-FZ (®eaepanbHblii 3akoH oT 29 utoHs 2013
roza Ne 135-d3).

167 See, for example, Mikhaylova v Russia, Application No. 46998/08, 19 November 2015, Paras 50-75.

168 A search of the State automated system “Justice”, which is an official database of the courts of general ju-
risdiction, did not reveal any offences under these articles. However, the database does not contain copies
of all decisions since it was introduced fairly recently. See Part 2.1 below for a discussion of decisions not
to prosecute on the basis that the LGBT community is not a “social group”.

169 See Judgment of the Constitutional Court of the Russian Federation, 23 September 2014, above note 37.
See also Part 2.1 and Part 2.2 where LGBT were not considered as a social group.



explored in Part 2.1, this is not always recognised by lower courts or the author-
ities more broadly.

The Constitutional Court has also recognised that “social group” in Article 3 of the
Russian Labour Code'”? includes those of a certain sexual orientation.'”* Article 3
recognises the prohibition of discrimination as a general principle of labour rela-
tions and contains an open-ended list of prohibited grounds of discrimination:

Everyone shall have equal opportunities to realise his/her labour
rights.

No one can be constrained in his/her labour rights and freedoms or
get any advantages irrespective of sex, race, colour of skin, national-
ity, language, origins, property, social or position status, age, domi-
cile, religious beliefs, political convictions, affiliation or non-affilia-
tion with public associations as well as other factors not relevant to
the professional qualities of the employee.

Establishment of distinctions, exceptions, preferences as well as limita-
tions of employees’ rights which are determined by the requirements
inherent in a specific kind of work as set by federal laws or caused by
the special attention of the state to the persons requiring increased
social and legal protection shall not be deemed discrimination.

Persons considering themselves to be discriminated against in the
sphere of labour shall be entitled to petition the federal labour
inspectorate bodies and/or courts applying for restoration of their
violated rights, compensation for the material loss and redress for
the moral damage.

Despite the clear statement from the Constitutional Court that discrimination
on the basis of sexual orientation is prohibited under Article 3, the report was
not able to identify a case alleging discrimination that had been brought under
Article 3 on this basis. This is perhaps symptomatic of the lack of litigation that
has been brought in relation to the application of Article 3 more broadly.!”?

In the leading case before the Constitutional Court in the labour context the
applicant, a man, challenged as discriminatory the guarantee in Article 261 of
the Labour Code against dismissal of a woman who has a child below the age
of three. The Constitutional Court held that the application of this guarantee to
women only did not violate the Federal Constitution as it was aimed at achiev-

170 Labour Code of the Russian Federation, 30 December 2001, No. 197-FZ, Article 3 (TpyzoBoi kozekc
Poccuiickoit ®epneparuy, ot 30 gekabps 2001 roga, Ne 197-D3).

171 See Judgment of the Constitutional Court of the Russian Federation, 23 September 2014, above note 37.

172 For an overview of discrimination cases in the labour context see: Batsvin, N., “Analysis of Case Law of
Work-Related Discrimination”, Trudovoe Pravo, Vol. 4, 2013, pp. 19-38 (bausun H. AHanus cye6Ho#
[PaKTHUKH [0 Jies1aM, CBSI3aHHBIM C JUCKpUMUHALMeH Ha paboTe).
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ing factual equality and equal opportunities for women as compared to men.!”3
However, the Court found this norm in violation of the Constitution to the extent
that it excluded fathers who are the sole breadwinners in the family. The Court
explained that this second difference in treatment lacked an objective and rea-
sonable explanation.

As is the case with the equality provision provided by the Federal Constitution,
there has been no clarification from the Constitutional Court or the Supreme
Court that either of the general prohibitions on discrimination contained in the
Criminal Code, the Code of Administrative Offences or the Labour Code apply to
discrimination on the basis of gender identity. However, again, it is arguable that
this would be included within the “social group” ground. In addition, in respect
of the Labour Code, it is difficult to see how discrimination on the basis of gender
identity would not be considered as within the ambit of “other factors not rele-
vant to the professional qualities of the employee.”

1.7.5.4 Official Recognition of Sexual Orientation and Gender Identity as Prohibited
Grounds for Discrimination

While it is clear from the above analysis that there are no explicit references
to sexual orientation as a prohibited ground of discrimination in federal law or
regional law (with the exception of the 1995 Law of the Krasnoyarsk Region “On
Protection of Public Morals” noted above), this idea has been slowly penetrat-
ing at the official level through government departments and bodies. For exam-
ple, the guidelines on prevention of HIV-infection among various social groups
issued by the Russian Ministry of Health and Social Development in 2006 explic-
itly acknowledge that:

[R]especting a regime of tolerance towards MSM [men who have
sex with men] should be a prerequisite for the success of proph-
ylaxis measures aimed at preventing the spread of HIV. Stigma
and discrimination against MSM (homophobia) are frequently
encountered obstacles to effective prevention. Any elements of
homophobia penetrating the informational material can lead to
the fact that MSM will react negatively to useful materials. Ele-
ments of aggression on the part of the heterosexual majority,
which are often not perceived as aggressive by heterosexuals, can
be inferred, for example, from the statement that “homosexual
relations threaten you with AIDS.” Accordingly, information about
how to prevent HIV infection among MSM should be neutral, such
as “condoms protect against infection both in homosexual and
heterosexual contacts”'’*

173 Judgment of the Constitutional Court of the Russian Federation, 15 December 2011, No. 28-P (IlocTa-
HoBsienue Koncrurtynuonnoro Cysa Poccuiickoit ®esneparnuu ot 15 gekabps 2011 roga Ne 28-11).

174 Ministry of Health and Social Development, Organisation of Prevention of HIV Infection among Different
Population Groups. Practical Guidelines, 20 December 2006, No. 6834-PX (“Opranusanusi npodujakTUKU
BUY-uHbeKunHU cpeay pa3indHbIX TPYII HaceseHus. MeToandeckre pekoMeHaanuu”).



Based on these non-binding guidelines, which are still in force, the Federal
AIDS Centre publishes information on the prevalence of AIDS, and this infor-
mation is free from stereotyped or biased language about sexual minorities.!”®
A further example is the 2013 order of the Russian Ministry for Regional
Development “On Setting-up a Working Group for Improving Investments and
Attractiveness of the Regions of the Russian Federation”. This order stipulates
that investment projects seeking state or municipal support cannot be consid-
ered if, inter alia, they involve activities that may lead to discrimination on the
ground of sexual orientation.!”®

In addition to measures taken at the federal level, some non-legislative measures
(which are legally binding as official decrees) have been taken at the regional
level in relation to protecting persons from discrimination based on sexual ori-
entation. However, such measures have also been limited:

= The 2014 order of the Committee for Town-Planning and Architecture
of the St. Petersburg Government “On Approval of Architectural and Ar-
tistic Regulations for Displaying Information and Standard Objects for
Displaying Information in St. Petersburg” explicitly prohibits any infor-
mation constituting an insult on the basis of sexual orientation from be-
ing displayed.'””

= The 2007 Ordinance of the Head of the Kumenskiy District of the Kirov
Oblast, which approved the Internal Code of Labour Conduct in the mu-
nicipal bodies of the Kumenskiy Municipality, prohibits municipal em-
ployees from discriminating against, and intimidating, anyone based on
their sexual orientation as well as on any other grounds unrelated to the
official functions of an organisation.!”®

= An official letter the Ministry of Education and Science of the Repub-
lic of Tatarstan, “On Sending the Provisions of the Republican Charity
Action ‘Spring Goodness Week’ in 2015 suggested that possible activi-

175 The Federal AIDS Centre, Information notice: HIV-infection in the Russian Federation as of 31 December
2014, 2014, available at: http://www.hivrussia.org/files/spravkaHIV2014.pdf, (PenepanbHbIil LleHTP
CIIU/J. CnpaBkaBUY-uHpeknus B Poccuiickoit ®enepanuu Ha 31 nekabps 2014 r.).

176 Order of the Ministry of Economics of the Republic of Mordovia, “On approving the Scheme for interac-
tion while implementing state-supported projects”, 30 April 2014, No. 67-p, (IIpukaz MUHIKOHOMUKH
Pecny6sinku MopzgoBus ot 30 anpesis 2014 roga N2 67-1 “O cxeMe B3aUMO/IeHCTBUS IPU pean3alnuu
WHBECTUIMOHHBIX IPOEKTOB C rOCYAapCTBEHHON NMO/1/1ePXKKOM /rocyjlapCTBEHHBIM y4acTheM”) .

177 Decision of the Committee for Architecture and Urban Development of the St. Petersburg Government,
“On Approval of Architecture and Artistic Rules for Objects for Displaying Information and Standard
Objects for Displaying Information in St. Petersburg”, 30 April 2014, Para. 1.7.3.1 (PacnopsokeHue
KomuTeTa 1o rpaiocTpouTe bCTBY U apxuTeKType [IpaBuTenbctBa CaHkT-IleTep6ypra ot 30.04.2014
N 4-H “06 yTBep:K/[eHUU apXUTEKTYPHO-XyA0KeCTBEHHOI0 perjaMeHTa 00'beKTOB JJIl pa3MelleHUs
nHGOpPMaLMHU U TUIIOBBIX 00BEKTOB /I pa3MelieHns nHopmanuu B CaHKT-IleTepbypre”).

178 Decision of the Head of the Kumenskiy District of the Kirov Oblast, “On Approval of Internal Labour Rules
in Local Government Bodies of the Kumenskiy Municipal District”, 6 February 2007, No. 2, Para 3.2.4
(Pacnopsixenue ImaBel KymeHnckoro paiioHa Knuposckoit o6iactu ot 6 dpeBpans 2007 roza Ne 2 “06
yTBepKAeHUU [IpaBus BHYTPEHHEr0 TPYAOBOTO paclopsiika B OpraHax MeCTHOTO CaMOyIMpaBJeHHUs
KyMeHcKoro MyHHIMIajbHOTO paioHa”).
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ties during this week could include a donor day with the aim of raising
awareness of problems of discrimination based on grounds including
sexual orientation.'”®

It is therefore clear that progress has been very slow indeed, particularly in the
legislative sphere. Furthermore, any regional and municipal acts must be inter-
preted in light of the federal legislation prohibiting “propaganda of non-tradi-
tional sexual relationships”, which, as discussed in Part 2 below, de facto legit-
imises discrimination based on sexual orientation. This law has had a chilling
effect on the regions’ willingness to take measures aimed at prohibiting discrim-
ination against LGBT individuals.'®°

In addition to legislation and other official measures at both the federal and
regional level, professional ethical standards in medicine and psychology pro-
vide examples of an explicit prohibition of discrimination based on sexual orien-
tation. While not forming part of law, these standards provide examples of the
way in which a prohibition of discrimination on the basis of sexual orientation
is slowly finding its way into formal standards and regulations. The Code of Pro-
fessional Ethics of a Physician of the Russian Federation approved by the First
National Congress of Medical Doctors of Russia in 2012 proclaims in its pream-
ble that a doctor will not allow any considerations based on sexual orientation,
amongst other factors, to prevent him or her from exercising his or her duties
to a patient.'® Likewise, the 2012 Code of Ethics of the Russian Psychological
Society, a nationwide professional body which unites leading psychologists, stip-
ulates that one the core ethical principles of psychologists is respect for indi-
vidual, cultural and role differences, including those involving age, disability,
education, ethnicity, gender, language, national origin, race, religion, sexual ori-
entation, marital or family status and socio-economic status.!®?

It is particularly significant to note that the report did not identify measures
taken in relation to discrimination on the basis of gender identity, although there
is legal recognition of a change in gender.’®®

179 Letter of the Ministry of Education and Science of the Republic of Tatarstan, on Sending the Provisions
of Republican Charity Action Spring Goodness Week, 3 March 2015, No. 3199/15 (“O HanpaBJsieHUH
[TosoxxeHus1 Pecny6/1MKaHCKOM 6J1IarOTBOPUTEIBHON akiuK “BeceHHss Hesiens fo6pa”).

180 See Part 2.3.1.

181 See First National Conference of Russian Doctors, The Code of Professional Ethics of Doctor of the Rus-
sian Federation, 5 October 2012, Preamble (“Koxekc npodeccroHasbHOM 3TUKU Bpaya Poccuiickoit
depepanun”’). The Code was incorporated in normative acts in several regions, for example, Order of
Health Care Department of the Vladimir Oblast, “On establishing an advisory council on medical ethics
and medical deontology at the Health Care Department of the Administration of the Vladimir Oblast”,
19 June 2013, No. 1105 (“O co3ganuu O61ECTBEHHOTO COBETA 110 MEJULIMHCKOHN 3TUKE U MeJUIMH-CKOI
JIEOHTOJIOTHH NPH JlellapTaMeHTe 3/JpaBOOXPaHeHuUs a[IMUHUCTPaL U Biagumupckoii o6actu”).

182 Russian Psychological Society, The Ethics Code of Psychologists, 14 February 2012 (Poccuiickoe
MICUX0JIOTMYeCcKOoe 061eCTBO, ITUYECKHUH KOJJEKC IICUX0JIOTOB, NPUHAT 14 nekabps 2012 roza).

183 See Part 2.3.5.



2. ADDRESSING DISCRIMINATION AGAINST
LGBT PERSONS IN COURTS:
JUDICIAL PRACTICE

This Part of the report examines the jurisprudence of the Russian courts in rela-
tion to discrimination against lesbian, gay, bisexual and transgender (LGBT) per-
sons. It is divided into six parts: hate-motivated violence against LGBT persons;
hate speech against LGBT persons; violations of the rights to freedom of expres-
sion and assembly of LGBT persons; restrictions on the right to freedom of asso-
ciation of LGBT organisations; family and private life; and the right to work and
education. Despite the research seeking to cover all areas of life, the majority of
the cases identified fall within the first four parts of this Part. LGBT activists and
organisations have been very active in seeking the protection of the courts when
their rights to expression, assembly and association in particular have been vio-
lated. The dearth of jurisprudence in the areas of family and private life, work
and education is likely a combination of a number of factors: a reluctance by
individuals to initiate legal proceedings which would require them to reveal that
they are LGBT and discuss their private life, due to a strong perception that this
may expose them to risk; a perception by individuals that courts will fail to vin-
dicate their rights; and the fact that there may be cases in the private and family
sphere in relation to which the publication of judgments has been restricted due
to their containing sensitive personal information (see Part 1.3 of this report).

As is clear from this Part, the jurisprudence of the courts in relation to LGBT rights
tells a mixed tale. While there have been a number of positive judgments, the over-
all approach of the courts to cases involving LGBT persons is more often negative. A
result of this inconsistency is that there is no clear judicial position on the applica-
tion of a number of basic rights to the LGBT community in Russia, leaving members
of the community with uncertainty in matters which affect their everyday lives.

2.1 Hate-Motivated Violence against LGBT Persons

International human rights law requires states to take legislative and other
measures to protect LGBT persons from hate-motivated violence. This includes
prohibiting, investigating and prosecuting such violence, and also providing
remedies for such violence when it occurs.! States must also exercise due dili-

1 International Covenant on Civil and Political Rights (ICCPR), Articles 6 and 9; Human Rights Committee,
General Comment No. 35: Liberty and security of person, 15 December 2014, UN Doc. CCPR/C/GC/35,
Para 9; and Human Rights Council, Report submitted by the United Nations High Commissioner for Human
Rights on discrimination and violence against individuals based on their sexual orientation and gender
identity, UN Doc. A/HRC/29/23, 4 May 2015, Paras 11-12.
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gence in preventing LGBT persons from facing torture and other ill-treatment,
including prohibiting, investigating, prosecuting and punishing acts of torture
and other ill-treatment carried out by private individuals.? A failure to take ade-
quate measures to protect people from hate-motivated violence falls short of
the requirement to prevent ill-treatment of LGBT persons. As has been noted by
High Commissioner for Human Rights, due diligence “requires States to ensure
the protection of those at particular risk of violence - including (...) those tar-
geted because of their sexual orientation and gender identity.”® Various United
Nations mechanisms have repeatedly noted that states must enact legislation
addressing hate crimes committed on the grounds of sexual orientation and gen-
der identity.* The High Commissioner for Human Rights recommended in 2015
that states address violence by enacting hate-crime laws that establish homo-
phobia and transphobia as aggravating factors for purposes of sentencing.’ In
his first report for 2016, the Special Rapporteur on torture and other cruel, inhu-
man or degrading treatment or punishment noted that:

States fail in their duty to prevent torture and ill-treatment when-
ever their laws, policies or practices perpetuate harmful gender
stereotypes in a manner that enables or authorizes, explicitly or
implicitly, prohibited acts to be performed with impunity.®

The European Court of Human Rights (ECtHR) has long been clear that states
must provide adequate protection from violence, including violence perpetrated
by private individuals, in order to meet their obligation to uphold the right to
freedom from torture and inhuman and degrading treatment under Article 3 of
the European Convention on Human Rights (ECHR).” The Court has repeatedly
emphasised, including in cases involving homophobic violence, that:

When investigating violent incidents, such as ill-treatment, State
authorities have the duty to take all reasonable steps to unmask
possible discriminatory motives (...) The authorities must do what-
ever Is reasonable in the circumstances to collect and secure the
evidence, explore all practical means of discovering the truth and
deliver fully reasoned, impartial and objective decisions, without
omitting suspicious facts that may be indicative of violence induced

2 ICCPR, Article 7; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Articles 3 and 16; and Ibid., Human Rights Council, Paras 13 and 14.

3 Ibid., Human Rights Council, Para 20.

4 United Nations, Office of the High Commissioner for Human Rights, Born Free and Equal: Sexual Orientation
and Gender Identity in International Human Rights Law, 2012, p. 19; United Nations Human Rights
Committee, Concluding Observations: United States of America, UN Doc. CCPR/C/USA/CO/3, 18 December
2006, Para 25; Committee against Torture, Concluding Observations: Mongolia, UN Doc., CAT/C/MNG/CO/1,
20 January 2011, Para 25; and Committee against Torture, Concluding Observations: Poland, UN Doc. CAT/C/
POL/CO/4, 16 July 2007, Para 20.

5 See Human Rights Council, above, note 1, Para 78.

6  Human Rights Council, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, 5 January 2016, UN Doc. A/HRC/31/57.

7 MCv Bulgaria, Application no. 39272/98, 4 December 2003.



by, for instance, racial or religious intolerance, or violence moti-
vated by gender-based discrimination.®

The ECtHR has stated that to treat violence that has a discriminatory motive on an
equal footing with violence that has no such motive “would be turning a blind eye to
the specific nature of acts that are particularly destructive of fundamental rights.”
Failing to make a distinction in the way such cases are handled may amount to a
violation of the right to non-discrimination contained in Article 14 of the ECHR.!°

Hate-motivated violence against LGBT persons and the failure by the authorities
to address the discriminatory grounds for crimes against LGBT persons have
been regularly reported by human rights organisations in Russia.'! However, few
such cases have reached courts for a number of inter-related reasons. Firstly, the
investigation of such crimes often disregards any hate motive as central to the
case. Secondly, the victims of homophobic violence are reluctant to report such
instances to police, considering this to be an ineffective remedy.'? Thirdly, intim-
idation of victims of homophobic crimes by law enforcement bodies, including
through disclosure of their sexual orientation and through other harassment,
discourages LGBT individuals from reporting or pursuing their cases."

The Criminal Code of the Russian Federation (Criminal Code) contains several
legal avenues that may be used for tackling hate motivated crimes. Article 63(1)
(e) of the Criminal Code contains a list of circumstances for the purpose of
imposing aggravated punishment for all crimes:

The following circumstances shall be deemed as aggravating: (...) com-
mission of a crime for reason of political, ideological, racial, national
or religious hatred or enmity or by reason of hatred or enmity with
respect to some social group.

The Constitutional Court has confirmed that LGBT persons are a “social group”
for the purposes of this provision.'* In addition, for certain crimes, the commis-

8  Identoba and Others v Georgia, Application No. 73235/12, 12 May 2015, Para 67; and MC and AC v
Romania, Application No. 12060/12, 12 April 2016, Para 113. See also, Nachova and Others v Bulgaria,
Application No. 43577/98 and 43579/98, 6 July 2005, Para 160.

9  Ibid

10 See, Nachova and Others v Bulgaria, above, note 8; See, Members of the Gldani Congregation of Jehovah’s
Witnesses and Others v Georgia, above, note 7, Paras 138-142; See, Mudric v Moldova, above, note 7, Paras
60-64; See, Identoba and Others v Georgia, above, note 8, Para 67; and see, MC and AC v Romania, above,
note 8, Para 113.

11 Marzullo, M.A. and Libman, A.J., Hate Crimes and Violence Against LGBT People, Human Rights Campaign,
2009; and Russian LGBT Network, Monitoring of human rights violations and discrimination based on sexual
orientation and gender identity in 2014, 2014 (MOHUTOPUHT HapylLleHUH paB Yes0BeKa U IUCKPUMUHALUU
10 IPU3HAKY CeKCyaIbHOM OpHEeHTAlMU U FeHiepHOH uaeHTHIHOCTH B 2014, rozy); Human Rights Watch,
License to Harm. Violence and Harassment against LGBT People and Activists in Russia, 2014.

12 Ibid.
13 Ibid.

14 Judgment of the Russian Constitutional Court, 23 September 2014, No. 24-P (IloctanoBsieHue KoHncru-
tynuoHHoro Cyza Poccuiickoit @enepaunu ot 23 cenTsabps 2014 roga, Ne 24-11), Para 2.1.
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sion of the crime “for reason of political, ideological, racial, national or religious
hatred or enmity or by reason of hatred or enmity with respect to some social
group” increases the proscribed minimum and maximum sentence (or other
penalty) for the crime. For example, pursuant to Article 105 of the Criminal Code
murder is punishable by imprisonment of between six and 15 years, but when
committed by reason of hatred carries a minimum penalty of eight years’ impris-
onment and a maximum penalty of life imprisonment. The same is true (with
differing penalties) for the following crimes: deliberate infliction of bodily harm
(Articles 111, 112 and 115), battery (Article 116), torture (Article 117), threat
of murder or infliction of grave bodily harm (Article 119), involvement of minors
into commission of a crime (Article 150), and vandalism (Article 214). Finally, it
is noteworthy that the Criminal Code prohibits both the incitement of hatred or
enmity and the abasement of a person’s dignity. These provisions are discussed
in Part 2.2 below.

Despite the Criminal Code allowing for the prosecution of hate-motivated vio-
lence against LGBT groups and for the imposition of higher sentences in such
cases, there has been a limited number of criminal cases against individuals or
groups whose activities specifically targeted LGBT persons. In 2015, nine mem-
bers of a criminal group were convicted of a number of crimes, including the
threat of murder, infliction of grave bodily harm, torture, battery and deliberate
infliction of bodily harm. As noted above, all of these crimes carry a higher sen-
tence when found to be hate-motivated. In this case, all of the crimes were found
to have a hate motive towards a social group, which the Court referred to as
“persons of non-traditional sexual orientation”. The members of the group were
also convicted of participation in an extremist group. The criminal group used
online dating systems to arrange to meet gay men, and then would torture and
beat them.!®

In 2012, a man used tear gas to attack participants at an LGBT public assembly.
He shouted “sodomy is a mortal sin” and later argued in his defence that the LGBT
assembly was unlawful and contrary to public morals. He was convicted of hooli-
ganism with the use of a weapon under Article 213(1)(a), the Court having found
that there was no hate motive for his offence which would allow a conviction
for hooliganism on the basis of hatred.'®* When one of the victims of the attack
later brought a civil action against the offender arguing that his actions had been
discriminatory because they were motivated by hatred against LGBT persons, a
different District Court dismissed the discrimination argument as “ungrounded”
without providing further explanation.'’

15 Verdict of the Sinarskiy District Court of the Sverdlovsk Oblast, 14 October 2015, No. 1-16/2015
(ITpurosop CuHapckoro paiioHHoro cysa CBepzsioBckoit o61acTy oT 14 ockTsabps 2015 roja, o gesy
Ne 1-16/2015).

16 Verdict of the Petrogradskiy District Court of St. Petersburg, 11 November 2013, No. 1-354/2013
(ITpurosop Ietporpajckoro paioHHoro cysa CankTt-Iletep6ypra oT, 11 Hos6psa 2013 roza, no gesny
Ne 1-354/2013).

17 Judgment of the Nevskiy District Court of St. Petersburg, 26 May 2015, No. 2-2757/2015 (Pemenue
HeBckoro pailoHHoro cyza Cankrt-IleTep6ypra ot, 26 mas 2015 roga, no geny Ne 2-2757/2015).
The case is pending on appeal.



On 12 June 2012, in St. Petersburg, activists from the group “Alliance of Straights
for LGBT Equality” were attacked by a group of young men. The young men
knocked posters, banners, and rainbow-coloured umbrellas out of the activists’
hands, beat the activists and then fled. Four activists were physically injured
and filed reports with the police. The police initially classified the case as dis-
orderly conduct and refused to classify it as a hate crime on the basis they did
not consider LGBT persons a “social group” protected from hate crime under the
law. One of the attackers was later charged by the police with “hooliganism” by
reason of hatred under Article 213(1)(b) of the Criminal Code. However, these
charges were subsequently changed to battery because the investigator, relying
on an expert’s opinion, concluded that “persons of non-traditional sexual ori-
entation” cannot be considered as a social group. In Court, the attacker stated
that he “was opposed to homosexual propaganda that contradicts [his] religious
principles”. He explained that when he saw a group of people holding umbrellas
and flags with rainbow colours in their hands and a banner stating “Alliance for
LGBT freedom”, he considered this to be an open form of “homosexual propa-
ganda” and so he decided to take the banner away. Despite these comments, the
Court did not identify the motive for the crime as a qualifying circumstance and
instead found the perpetrator guilty of battery under Article 116(2)(a) of the
Criminal Code.'®

On 29 June 2013, the annual Gay Pride rally was held in a specially designated
place for public assemblies in St. Petersburg. About 200 opponents came to the
rally with the aim of disrupting it, including bringing their children with them in
order file reports of “propaganda.” The opponents threw eggs, stones, and smoke
bombs at the participants while shouting homophobic slogans. Some also broke
through the police cordon and hit participants in the rally, knocking posters and
flags out of their hands. The police took almost no steps to stop the opponents’
attacks, and instead put the participants onto buses to take them to police sta-
tions purportedly for their own safety. Four friends participating in the rally did
not get on the bus as one of them felt sick. When they moved a few meters away
from the bus, they were surrounded by a crowd who started to beat, kick and
whip them. The police only intervened to stop the attack after a few minutes had
passed. The police initially refused to instigate criminal proceedings in relation
to this attack despite information about the injuries inflicted being provided to
the police by doctors who examined the victims after the attack. The police were
also provided with statements from the victims, which stated that the attacks
against them were motivated by hatred against them as LGBT. Without inter-
viewing the victims, the police came to the conclusion that there had been a
simple act of battery, which is classified as a “private prosecution”, i.e., it must
be proven in court by the victims, without the participation of the public pros-
ecutor and without any investigation having taken place.® The police refused

18 Decision of the Justice of the Peace of Judicial District No. 201 in St. Petersburg, 24 December 2013
(ITocTraHOBIEHHE MUPOBOTO cyAbu cynebHoro ydyactka N2 201 Cankt-IleTepbypra ot 24 jfekabps
2013 roza).

19 Decision of the Investigating Officer of the Police Department of St. Petersburg, 9 July 2013, No. 76 (ITocTa-
HOBJIEHHE Jl03HaBaTess 0TAe1a noaunuy CaHkT-IleTep6ypra ot 9 utoss 2013 roga, Ne 76).
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to recognise the attack as a crime as they considered that there was enmity on
both sides in light of the “the steady hostile relationships between persons of
traditional sexual orientation and the participants of the St. Petersburg LGBT
Pride and individuals supporting them”?® The decision not to initiate criminal
proceedings was later reversed by the prosecutor after a successful appeal to
the Dzerzhinsky District Court of St. Petersburg.?! In addition, the victims also
successfully sought a court order requiring that an investigation be carried out.?
However, over three years after the incident, no investigation has yet been car-
ried out.”?

These cases indicate the inadequacy in the approach taken by the authorities in
investigating and prosecuting hate crimes against LGBT persons, and the fail-
ure of courts to address these inadequacies when cases come before them. It is
also clear that courts are largely failing to recognise or acknowledge homopho-
bic hatred as either an aggravating factor in sentencing, or as an element in the
commission of hooliganism. These failings of both the authorities and the courts
have rightly been criticised as falling short of human rights obligations.

The Committee against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT Committee) has voiced its concern over the failure
of the Russian authorities to investigate and prosecute hate-motivated crimes
against LGBT persons. In 2012, the Committee noted its concern “at reports that
police have failed to promptly react to, or to carry out effective investigations
and bring charges against all those responsible for violent attacks against (...)
(LGBT) persons, such as alleged regarding the recent attacks on the ‘7 Free Days
Club’ in Moscow and the ’Parisian Life Club’ in Tyumen”.?* It went on to recom-
mend that Russia take effective measures to ensure the protection of all persons
at risk, including LGBT persons. The Committee stated that “all acts of violence
and discrimination (...) should be promptly, impartially and effectively investi-
gated.”?® The Committee further recommended that Russia compile statistics on
all crimes against members of vulnerable groups, including figures on the inves-
tigation and prosecution of such crimes. The Committee also recommended that
Russia should “[p]ublicly condemn attacks against (...) LGBT persons (...), and
organise awareness-raising campaigns, including among the police, promoting
tolerance and respect for diversity."2

20 Ibid.

21 Decision of the Prosecutor of the Central District of St. Petersburg, 20 November 2013 (IlocTranoBsieHne
[Ipokypopa LeHTpasbHOro pailona Cankr-Ilerepbypra ot 20 Hos16ps 2013 roza).

22 Judgment of the Dzerzhinskiy Distict Court of St. Petersburg, 18 December 2013 (IlocTaHOBJIeHHE
JI3epkuHCcKoro palioHHoro cysa Cankt-Iletrep6ypra ot 18 gekabps 2013 roga).

23 Information provided by Dmitri Bartenev, the victims’ lawyer, 15 May 2016.

24 Committee against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Con-
cluding observations on the fifth periodic report of the Russian Federation, UN Doc. CAT/C/RUS/CO/5,
11 December 2012, Para 15.

25 Ibid., Para 15(a).
26 Ibid., Para 15(b).



Following its examination of the periodic report of the Russian Federation in
2015, the Human Rights Committee (HRC) also expressed its concern about
reports of violence against LGBT persons.?” The Committee went on to note that
it was concerned that Article 63(1)(e) of the Criminal Code, which requires that
hate motivation be treated as an aggravating circumstance in sentencing, did
not appear to have ever been applied in cases involving violence against LGBT
individuals. Accordingly, the Committee recommended that Russia:

[S]hould clearly and officially state that it does not tolerate any form
of social stigmatization of homosexuality, bisexuality or transsex-
uality, or hate speech, discrimination or violence against persons
based on their sexual orientation or gender identity. It should also
(.-.) take all the steps necessary to strengthen the legal framework
protecting LGBT individuals from discrimination and violence and
ensure the investigation, prosecution and punishment of any act
of violence motivated by the victim’s sexual orientation or gender
identity and apply the provisions of Article 63(1)(e) of the Criminal
Code to such acts.”®

2.2 “Hate Speech” against LGBT Persons

The right to freedom of expression generally protects discriminatory statements
that “offend, shock or disturb”.? However, there is a recognition in international
human rights law that states must protect people from “hate speech”. This is
most widely defined in accordance with Article 20(2) of the ICCPR namely “[a]
ny advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence”.3° Accordingly, international human rights
law does not explicitly prohibit incitement to discrimination, hostility and vio-
lence on the basis of sexual orientation or gender identity. However, in order to
fully realise the right to non-discrimination, a prohibition of certain forms of
hate speech is arguably required. Indeed, there is some indication that UN mech-
anisms are recognising the need to protect LGBT persons from hate speech.?!

27 Human Rights Committee, Concluding observations on the seventh periodic report of the Russian Federa-
tion, UN Doc. CCPR/C/RUS/CO/7, 28 April 2015, Para 10.

28 Ibid.

29 See, for example, Handyside v United Kingdom, Application no. 5493/72, 7 December 1976, Para 49; and
Vejdeland and Others v Sweden, Application No. 1813/07, 9 February 2012, Para 53. See also, Human
Rights Committee, General Comment No. 34, Article 19: Freedoms of Opinion and Expression, UN Doc.
CCPR/C/GC/34, 12 September 2011, Para 11.

30 The same approach is adopted in Principle 12 of the Camden Principles on Freedom of Expression and
Equality, April 2009.

31 SeeArticle 19, Responding to Hate Speech against LGBTI People, October 2013, pp. 12, 25 and the discussion
of the concluding observations of the HRC therein. See also, Committee on the Elimination of Racial
Discrimination, Concluding observations of the Committee on the Elimination of Racial Discrimination:
Romania, UN Doc. CERD/C/ROU/C0O/16-19, 13 September 2010, Para 4, in which the Commitee welcomes
a prohibition on broadcasting speech that amounts to incitement of hatred, including on the basis of
sexual oritentation; and Article 19, ‘Hate Speech’ Explained: A Toolkit, 2016, p. 86.
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The ECHR does not contain an obligation to prohibit “hate speech” (against any
group). However, in a case related to comments made in respect of religious,
racial and regional differences of people, the ECtHR has recognised that:

[1]t may be considered necessary in democratic societies to sanction or
even prevent all forms of expression which spread, incite, promote or
justify hatred based on intolerance (including intolerance religious), if

it is ensured that the “formalities’, “conditions’, “restrictions” or “pen-
alties” imposed are proportionate to the legitimate aim pursued.®*

The ECtHR has approached the issue of hate speech in two ways. The first is
through Article 17 of the ECHR, which provides that the Convention cannot be
interpreted as giving any “group or person any right to engage in any activity or
perform any act aimed at the destruction of any of the rights and freedoms” pro-
vided for in the Convention. This approach appears to be used when hate speech
reaches such a level that it is considered as aimed at the destruction of Conven-
tion values.?® The second approach, utilised when hate speech does not reach
such a level, is not to mandate a prohibition on hate speech but rather to explore
whether a restriction on expression, where it exists, is permitted under Article
10(2).2* In order to be permissible, any restriction must be provided for by law,
pursue one of the legitimate aims set forth in Article 10(2) and be necessary in
a democratic society.* The ECtHR has found restrictions on homophobic speech
to be valid pursuant to Article 10(2), even in instances where the expression in
question did not reach the level of incitement to hatred.3¢

While the Court has not gone as far as to hold that the ECHR mandates that
states protect people from hate speech on grounds of sexual orientation or gen-
der identity, the Committee of Ministers has recommended that homophobic
hate speech be prohibited. It has defined such speech broadly:

[A]ll forms of expression, including in the media and on the Internet,
which may be reasonably understood as likely to produce the effect
of inciting, spreading or promoting hatred or other forms of discrim-
ination against lesbian, gay, bisexual and transgender persons.’

The nature of the speech which should be prohibited remains a matter of con-
tention. It is clear that, given the importance of ensuring the right to freedom of

32 Erbakan v Turkey, Application No. 59405/00, 6 July 2006, Para 56 (unofficial translation from French).

33 See, European Court of Human Rights, Fact Sheet - Hate Speech, June 2016; and Weber, A., Manual on Hate
Speech, Council of Europe, 2009, pp. 19-31.

34 Ibid.

35 ECHR, Article 10(2). See, for example, Handyside v United Kingdom, above note, 29, Paras 48-49; Jersild
v Denmark, Application No. 15890/89, 23 September 1994, Paras 25-28; and Vejdeland v Sweden,
Application No. 1813/07, 9 February 2012, Paras 49, 50.

36 Ibid, Vejdeland v Sweden, Paras 49-60.

37 See, for example, Council of Europe, Committee of Ministers Recommendation CM/Rec(2010)5 on measures
to combat discrimination on grounds of sexual orientation or gender identity, 31 March 2010.



expression - including the right to offend - what is required to protect LGBT per-
sons should be limited to what is necessary in a democratic society. It is also clear
that some limitation on freedom of expression is necessary to ensure respect for
the rights of LGBT persons, though the content of such limitation remains to be
settled. In the absence of settled law on this matter, the Declaration of Principles
on Equality sets a necessary minimum standard in providing adequate protec-
tion for protected groups, by stating clearly that all acts of incitement to violence
must be prohibited. Principle 7 states:

Any actofviolence or incitement to violence that is motivated wholly
or in part by the victim having a characteristic or status associated
with a prohibited ground constitutes a serious denial of the right to
equality. Such motivation must be treated as an aggravating factor
in the commission of offences of violence and incitement to violence,
and States must take all appropriate action to penalise, prevent
and deter such acts.

In summary, there remains a lack of clear consensus at the international and
regional levels as to the extent to which hate speech against LGBT persons must
or can be prohibited without impinging on the right to freedom of expression.
In this context, it is unsurprising that there is significant variance between the
approaches states take in their national laws.

In the Russian context, Article 29 of the Federal Constitution provides for free-
dom of expression, but also provides that:

Propaganda or campaigning inciting social, racial, national or reli-
gious hatred and strife is impermissible. The propaganda of social,
racial, national, religious or language superiority is forbidden.

Our research did not identify any cases in which this provision had been argued
in a case of homophobic hate speech, or referenced by a court in such a case.
However, hate speech may also be tackled through legislation at the federal level.
The Criminal Code prohibits both the incitement of hatred or enmity and the
abasement of a person’s dignity in its Article 282(1):

Incitement of hatred or enmity, as well as abasement of dignity of
a person or a group of persons on the basis of sex, race, nationality,
language, origin, attitude to religion, as well as affiliation to any
social group, if these acts have been committed in public or with the
use of mass media.

Article 282(2) provides for an increased penalty if such actions include violence
or the threat of violence. In order to be convicted of hooliganism (“gross viola-
tion of the public order”) under the Criminal Code, it must be proved either that
the violation of public order was carried out with weapons (Article 213(1)(a))
or “by reason of political, ideological, racial, national or religious hatred” (Article
213(1)(b)), which may include hatred towards LGBT persons.
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The Criminal Code also prohibits a number of “extremist offences”, which
may apply to actions (including violent actions) taken towards LGBT persons,
including participating in or financing an extremist community, organisation
or activity (Articles 282.1 to 282.3). The Federal Law “On Countering Extrem-
ist Activities”, defines extremism for the purposes of Articles 282.1 to 282.3
as including, inter alia, incitement of social, racial, national or religious dis-
cord, and propaganda of the superiority or inferiority of a person based on his
social, racial, national or religious affiliation.*® It prohibits the dissemination
of extremist materials and also allows for notices to be issued preventing the
dissemination of extremist materials.

Prosecutions for “hate speech” against LGBT persons are extremely rare although
instances of openly homophobic speech have become routine in Russia.?* In 2010,
an author was charged under Article 282(1) for publishing an article entitled
“Think, Reader: Do we need authorities that give state awards to Chechen bandits
and homosexuals”, in which the author criticised the granting of state awards to
people whom he considered to be gay.** However, the author was not convicted
as the case was terminated by the Court on the basis that it was time-barred.*!
Another criminal case concerned the distribution of leaflets which suggested that
“homosexuals” were inferior to others during a public assembly in Moscow.** The
Court held that the leaflets were aimed at inciting negative attitudes towards “Jews
and homosexuals”*® and explicitly stated that the defendant incited hatred against,
or debased the human dignity of, the social group of “homosexuals” contrary to
Article 282(1) of the Criminal Code.

We have identified only one case where the Law “On Countering Extremism”
was applied to prevent homophobic speech. In 2012, a public prosecutor in St.
Petersburg sought a judicial ban under the Law to prevent the printing and dis-
tribution of certain materials produced by a nationalist group because the mate-
rials included statements which the public prosecutor argued were homophobic
and debased the human dignity of sexual and gender minorities.** The Court

38 Federal Law, “On Countering Extremist Activities”, 25 July 2002, No. 114-FZ, Article 1 (®eaepanbHblii
3akoH oT 25 urosist 2002 rozga Ne 114-®3 “O npoTUBOJEHCTBUN 3KCTPEMHUCTCKOM AesITeIbHOCTH ).

39 See, for example, Russian LGBT Network, Monitoring of Discrimination and Violence Based On Sogi In
Russia in 2015, 2015.

40 The title of the article in Russian is “3agymalics, yuTaTesb: Hy>KHa JIM HaM BJIACTh, pa3jaroLias rocy-
JlapCTBEHHble Harpa/ibl Ye4eHCKUM 6anauTaM u romocekcyaarcram?”. The text of the article was pub-
lished in Russkoe Zabaikailie (Pycckoe 3a6aiikaitibe) newspaper, which is no longer available as the pa-
per was closed due to being considered as extremist media.

41 Decision of the Tsentralnyi District Court of Chita, 26 August 2010, No. 1-461/2010 (ITocTaHOBJIeHHE
LleHTpasibHOTO paiioHHOro cyAa YuThl oT 26 aBrycta 2010, roga no geny Ne 1-461/2010).

42 The criminal case was eventually terminated on the basis of the defendant’s insanity, Decision of the Os-
tankinskiy District Court of Moscow, 6 February 2013, No. 1-62/2013 (IToctaHoBsieHHe OCTaHKUHCKOTO
paiioHHoro cyzia MockBbl oT 6 ¢peBpasis 2013, roga no gesy Ne 1-62/2013).

43 The decision of the Court does not provide actual text of the leaflets and instead refers to the conclusions of
the expert assessment of these leaflets finding that they promoted the “inferiority of homosexuals”.

44 Judgment of the Vasilieostrovskiy District Court of St. Petersburg, 8 June 2012 (Pemenue Bacuie-
ocTpoBcKoro paoHHoro cyzia CankT-Ilerep6ypra ot 8 utonst 2012 roga).



granted the ban but did not specify the basis upon which it concluded that the
contents of the publication amounted to extremist material.*®

Complaints about discriminatory speech in the media may also be made by
any person to the Panel for Complaints about the Media, an independent eth-
ics body for journalists, which has found that such statements amounted to
incitement to hatred. The Panel does not have remedial powers but is able to
declare that media content is discriminatory. During a TV news programme
in September 2014, which covered QueerFest, an annual festival in St. Peters-
burg that promotes LGBT human rights through arts and culture, the com-
mentator made several statements characterising participants in the festival
as “perverts”. The organisers of the festival complained to the Panel, which
concluded that the TV programme incited hatred and indicated that such hate
speech is unacceptable.*®

These above examples are the only examples we found where findings of hate
speech were made. By contrast, we identified over 20 unsuccessful attempts to
seek a remedy for hate speech against LGBT individuals. On 16 May 2008, one
of Russia’s leading newspapers, Komsomolskaya Pravda, published an interview
with Oleg Betin, at that time Governor of the Tambov Oblast. According to the
article, when the journalist remarked on the need for tolerance towards sex-
ual minorities, Mr Betin used language which many will find extremely offen-
sive when he stated: “[t]olerance? Damn it! Faggots must be torn into pieces.
And throw their pieces down wind!” Two LGBT rights activists lodged a com-
plaint with the Prosecutor’s office maintaining that the Governor’s statement
amounted to the incitement of hatred using mass media, an offence under Arti-
cle 282(1) of the Criminal Code.

On 2 July 2008, the investigating authority of Tambov refused to initiate criminal
proceedings against Mr Betin on the basis that, according to sociology, “homo-
sexuals” are not a “classic social group” and so are not protected under Article
282(1). Additionally, the investigator considered that Mr Betin's statement was
not addressed to anyone and so could not incite hatred. The applicants appealed
against this decision in the Leninskiy District Court of Tambov. However, on 6
October 2008, the District Court held that the decision of the investigator did not
impinge on the rights of the applicants and therefore they had no right of appeal, a
decision which was upheld by the Tambovskiy Oblast Court the following month.*
In giving its reasoning for upholding the District Court decision, the Oblast Court
stated that Article 282 of the Criminal Code did not apply as “persons cannot be

45 The text of the book available online contains numerous “proofs” of the inferiority of Jews, including that
they engage in immoral behaviour like LGBT relationships.

46 Lesbian gay bisexual and transgender (LGBT) Group “Coming Out”, Report on Monitoring Cases of Discrim-
ination and Violence based on Sexual Orientation and Gender Identity in St. Petersburg in 2014, 2014, avail-
able at: http://comingoutspb.com/publikatsii/prava-cheloveka, p. 25 ([loks1a/ 10 MOHUTOPUHTY CIy4aeB
JUCKPHMHUHALMU U HAaCWJIMSA N0 MPU3HAKaM CEKCyaJbHOH OpHUEeHTALMH U reHJAepHON UIeHTHYHOCTH B
CaHkT-IleTep6ypre 3a 2014 ron).

47 Decision of the Leninskiy District Court of Tambov, 2 October 2008 (IloctaHoBsieHHe JIEHUHCKOTO
parionHoro cyza Tam6oBa ot 2 utosist 2008 rozga).
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considered as a separate social group on the basis of sexuality or on the basis of
satisfying one’s sexual needs”.*?

There have been a number of unsuccessful attempts to bring cases against the
well-known political figure Vitaly Milonov, a member of the St. Petersburg Leg-
islative Assembly and the author of Russia’s infamous anti-propaganda law.
The first of these related to an incident in September 2013 in which Mr Milo-
nov insulted participants during the opening ceremony of the International
Queer Culture Festival by calling them “animals”, “perverts”, and “sodomites”.
Subsequent requests by some participants to institute administrative proceed-
ings against him for insult and discrimination under Article 5.62 of the Code of
Administrative Offences were denied on the basis of the immunity afforded to
him by his office. Likewise, a tort action brought against him was rejected by the
court on the same basis.*

Secondly, in November 2013, following a violent attack on the office of La-Sky,
a St. Petersburg-based LGBT organisation, Mr Milonov referred to LGBT per-
sons as “paedophiles” and “perverts” and endorsed the violent attacks against
LGBT individuals in a number of statements made in an interview posted on
the internet.>® Subsequent attempts by one of the victims of the attack to insti-
tute criminal proceedings and a tort action against Mr Milonov for hate speech
were unsuccessful. Although two experts in sociology provided opinions to the
criminal investigating body, in which they concluded that Mr Milonov’s state-
ments amounted to hate speech under Article 282(1) of the Criminal Code, the
body preferred a third expert opinion which stated that “homosexuals” are not
a “social group” and that, accordingly, Article 282 of the Criminal Code did not
apply.®* The body’s decision was upheld in court.>? The tort claim against Mr
Milonov was also unsuccessful. The Court rejected it on the basis that Mr Mil-
inov’s “critical comments” were a lawful expression of his personal opinion.>

48 Decision of the Tambovskiy Oblast Court, 13 November 2008 (OnpezeneHre TaMGOBCKOTO palOHHOTO
cyzna ot 13 Hos6ps 2008). On 5 May 2009, the Judge of the Presidium of the Tambov Oblast Court re-
fused to initiate supervisory review of the 6 October 2008 decision which provided the judicial en-
dorsement of the decision of the investigator, Decision of the Judge of the Tambovskiy Oblast Court,
5 November 2009 (Onpezesnenue cyibu TaMGOBCKOT0 paioOHHOTO cyia oT 5 Hos16pst 2009).

49 Judgment of the Kirovskiy District Court of St. Petersburg, 29 April 2014, No. 2-1617/2014 (Pemenue
Kuposckoro paiionHoro cyga Cankr-Ilerep6ypra ot 29 anpess 2014 roga no geny Ne 2-1617/2014).
The Judgment was upheld on appeal by the decision of the St. Petersburg City Court, 14 October 2014,
case no. 33-12999/2014 (Onpenenenve CaHkT-IleTepbyprckoro ropojickoro cyja ot 14 okrsabpsa 2014
rozia o fesy Ne 33-12999/2014).

50 In his interview Mr Milonov called guests of an LGBT film festival guests “paedophiles” and “perverts”,
see: http://www.fontanka.ru/2013/11/06/163.

51 Decision of the Investigator of the Central District of the St. Petersburg Main Investigating Depart-
ment of the Investigating Committee of Russia, 11 December 2014 (IlocTaHOB/ieHue ciejoBaTess
LlenTpanbHOro pariona ['ylaBHOro ciejcTBeHHOro ynpasieHus CiejcrBenHoro Komurera Poccun no
CaukT-IleTep6ypry ot 11 gekabps 2014 roga).

52 Decision of St Petersburg City Court, 17 September 2015, No. 3/10-332/2015 (IloctaHoBsneHune CaHKT-
[leTepbyprckoro ropojckoro cysa ot 17 centsiops 2015 rosga no aeny Ne 3/10-332/2015).

53 Judgment of the Kirovskiy District Court of St. Petersburg, 26 June 2015, No. 2-2341/2015 (PeweHue
Kuposckoro paiionHoro cyza CankT-IleTepOypra ot 26 utons 2015 roga o gesy Ne 2-2341/2015).



Although not in the context of seeking a remedy for hate speech, the approach of
the Tushinskiy District Court of Moscow to an attempt by a gay rights activist to
sue a famous Russian actor for defamation is indicative of the failure of courts to
recognise a clear instance of hate speech. The case related to a comment made
by the actor on 8 December 2013 during a talk that he gave in Novosibirsk, which
many will find extremely offensive, was that:

[ would have them all stuffed alive inside an oven. This is Sodom
and Gomorrah, and as a believer, | cannot remain indifferent to
this, it is a living danger to my children! I do not want my children
thinking that faggots are normal. This is a gay fascism! If a man
cannot choose the opposite sex for reproduction, it is a clear sign
of mental abnormality, then he needs to be deprived of that right
to choose.>*

The defamation case was rejected on the basis that the plaintiff was not person-
ally affected, but the Court also noted that it did not consider that the statement
made was harsh or incited hatred.>®

As discussed at the outset of this Part, discriminatory speech which reaches
the level of severity such that it can be properly called hate speech should
be prohibited. It is apparent from the above discussion that both the Rus-
sian authorities and also the courts are refusing to recognise clear incidents
of hate speech. The HRC, in its latest concluding observations on Russia’s
periodic report under the ICCPR, expressed concern about reports of hate
speech against LGBT individuals and activists and recommended that Russia
“should clearly and officially state that it does not tolerate (...) hate speech
(...) against persons based on their sexual orientation or gender identity”.>
Even more concerning is the refusal to recognise LGBT persons as a “social
group”, thereby excluding the LGBT community from the protections against
hate speech afforded by Russian legislation. Such findings have far-reaching
consequences for LGBT persons in Russia, as they allow people to think that
hate speech against LGBT persons is permitted.

2.3 Discrimination in the Enjoyment of Freedom of
Expression and Assembly

This Part of the report overs violations of both the right to freedom of expression
and the right to freedom of assembly. These two rights are considered together
as, in many of the cases before the Russian courts, interferences with the actions
of LGBT persons or activists often involve a violation of both rights simultane-

54  Judgment of the Tushinskiy District Court of Moscow, 17 March 2014 (Pemenue TymuHcKoro paloHHOro
cyzna Mocksel ot 17 mapTta 2014 roza).

55 Ibid.
56 See above, note 27.
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ously. For example, activists are often denied the right to stage pride marches on
the basis of the ideas that they may express during these marches.

The right to freedom of expression is guaranteed by Article 19(2) of the ICCPR
and by Article 10(1) of the ECHR. Both provisions allow for restrictions to free-
dom of expression to be made in limited circumstances. Restrictions on the free-
dom of expression provided by Article 19(2) are permitted under Article 19(3)
only when they are: prescribed by law; in pursuance of one of the legitimate
aims listed in Article 19(3); and necessary and proportionate.’” Restrictions of
freedom of expression under the ECHR must meet the requirements set out in
Article 10(2), namely that the restriction is: prescribed by law; in pursuance of
one of the legitimate aims provided for in Article 10(2); and necessary in a dem-
ocratic society.>® This last requirement requires an examination of whether the
restriction was proportionate to the aim sought to be achieved and also whether
the reasons put forward by the State to support the restriction are “relevant and
sufficient”.>® Both the HRC and the ECtHR have made it clear that any restrictions
must be strictly necessary, and that speech which shocks or offends is protected
by the right to freedom of expression.®®

The right to freedom of assembly is guaranteed, and restrictions permitted, on
similar terms to the right to freedom of expression. Both Article 21 of the ICCPR
and Article 11(1) of the ECHR provide for the right of peaceful assembly. In
accordance with Article 21:

No restrictions may be placed on the exercise of this right other
than those imposed in conformity with the law and which are nec-
essary in a democratic society in the interests of national security
or public safety, public order (ordre public), the protection of pub-
lic health or morals or the protection of the rights and freedoms
of others.

Article 11(2) similarly provides that:

No restrictions shall be placed on the exercise of these rights other
than such as are prescribed by law and are necessary in a demo-
cratic society in the interests of national security or public safety,
for the prevention of disorder or crime, for the protection of health
or morals or for the protection of the rights and freedoms of others.

57 See, Human Rights Committee, above, note 29, Para 22.

58 See above, note 29, Paras 48-49; See, Jersild v Denmark, above, note 35, Paras 25-28; and Vejdeland v
Sweden, Application No. 1813/07, 9 February 2012, Paras 49, 50.

59 The Sunday Times v The United Kingdom (No 2), Application No. 13166/87, 26 November 1991 Para
50. See also, Handyside v United Kingdom, above, note 29, Paras 48-49; Jersild v Denmark, Application
No. 15890/89, 23 September 1994, Paras 25-28; and Vejdeland v Sweden, Application No. 1813/07,
9 February 2012, Paras 49 and 50.

60 See, for example, Handyside v United Kingdom and Vejdeland and Others v Sweden, above, note 29. See also,
Human Rights Committee, above, note 29.



Both provisions require that restrictions imposed on the right of peaceful assem-
bly are necessary and proportionate to the aim sought to be achieved.®! As with
the right to freedom of expression, both the HRC and the ECtHR have repeatedly
reiterated the importance of protecting the right to freedom of assembly and
limiting any restrictions on it. The ECtHR has spoken of the positive obligations
of states to protect the right to peaceful assembly:

[A]lthough individual interests must on occasion be subordinated to
those of a group, democracy does not simply mean that the views of
the majority must always prevail: a balance must be achieved which
ensures the fair and proper treatment of minorities and avoids any
abuse of a dominant position (...) Genuine and effective respect for
freedom of association and assembly cannot be reduced to a mere duty
on the part of the State not to interfere; a purely negative conception
would not be compatible with the purpose of Article 11 nor with that
of the Convention in general. There may thus be positive obligations to
secure the effective enjoyment of these freedoms. This obligation is of
particular importance for persons holding unpopular views or belong-
ing to minorities, because they are more vulnerable to victimisation.®*

In Russia, the Federal Constitution provides for protection of both the right to
freedom of expression and the right to freedom of assembly. Article 29(1) pro-
vides that “everyone shall have the right to freedom of thought and speech.”
Article 29(4) further provides that “Everyone shall have the right to seek, get,
transfer, produce and disseminate information by any lawful means.” Article 31
provides for a right to peaceful assembly in the following terms:

Citizens of the Russian Federation shall have the right to gather
peacefully, without weapons, and to hold meetings, rallies, demon-
strations, marches and pickets.

In accordance with Article 55(3) of the Federal Constitution, both the right to
freedom of expression and assembly:

[M]ay be restricted by the federal law only to the extent required
for the protection of the fundamentals of the constitutional system,
morality, health, rights and lawful interests of other persons, for
ensuring the defence of the country and the security of the state.

Despite these guarantees of Constitutional rights aligning with those set out
in international and European human rights law, in practice, these rights are
severely restricted for LGBT persons and activists in Russia. These restrictions,

61 See, for example, Christian Democratic People’s Party v Moldova, Application no. 28793/02, 14 February
2006, Para 70; Alekseyev v Russia, Application No. 4916/07, 25924 /08 and 14599/09, 21 October 2010,
Paras 69 and 70; and Human Rights Committee, Sergey Praded v Belarus, Communication No.2029/2011,
UN Doc. CCPR/C/112/D/2029/2011, 10 October 2014, Paras 7.4 and 7.5.

62 Bqczkowski and Others v Poland, Application No. 1543/06, 3 May 2007, Paras 63-64.
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such as those imposed on the basis of the anti-propaganda laws, have been
rightly criticised at both the international and European level as clear violations
of both international and European human rights law.®?

2.3.1 Overview of Laws Banning Propaganda of “Non-Traditional Sexual
Relationships”

Since 2006, there has been an increasingly widespread attack on the freedom of
expression of LGBT individuals by Russian legislatures, with thirteen regions of
the Russian Federation adopting laws banning “propaganda of homosexuality”
or “propaganda of non-traditional sexual relationships”. These laws were fol-
lowed by a ban at the federal level in 2013. The laws also provide the basis upon
which a number of assemblies have been prevented from going ahead.

The first such law was introduced in the Ryazan Oblast. Its 2006 Law “On Pro-
tection of Morals and Health of Children in the Ryazan Region” prohibited “pub-
lic actions aimed at propaganda of homosexuality (sodomy and lesbianism)
among minors”.®* From 2011, similar laws were introduced in Arkhangelsk,®
Kostroma,®® Magadan,®” Novosibirsk,*® Samara,®® Vladimir,’® Kaliningrad”* and

63 See Part 2.3.2.

64 Ryazan Oblast Law, “On the protection of children’s health and morality in the Ryazan Oblast”, 3 April
2006, No. 41-0Z, Article 4 ((3axoH PsizaHckol o6sactu “O 3a1uTe 3[0pOBbsl U HDABCTBEHHOCTH JieTel
B Psizanckoit O6siactu”, ot 3 anpesis 2006 roga, N2 41-03). craTbs 4).

65 Arkhangelsk Oblast Law, “On Introducing Amendments and Additions to the Regional Law for the
Protection of Morals and the Health of Children in the Arkhangelsk Region”, 30 September 2011,
No. 336-24-0Z (3akoH ApxaHresbckoi o6sactu ot 30 ceHTsi6ps 2011 r. Ne 336-24-03 “O BHeceHUH
M3MeHEeHHUH U JIONoJHeHU B 06/1acTHOM 3akoH “O6 OT/e/IbHBIX Mepax I10 3alllUTe HPaBCTBEHHOCTH U
3/J0pOBbS JieTel B ApXaHreibCKol 06J1acTu”).

66 Kostroma Oblast Law, “On Amendments to the Law of the Kostroma Region on Guarantees of Child
Rights in the Kostroma Region and the Code of Administrative Offences of the Kostroma Region”,
15 February 2012, No. 193-5-ZKO, (3akon Koctpomckoit o6s1actu ot 15 peBpasns 2012 r. Ne 193-5-3K0O
“O BHeceHuM U3MeHeHUH B 3akoH KocTpoMckoit o6sactu “O rapaHTHsx npaB pe6eHka B KoctpoMckoii
o6siactu” 1 Kozsekc Koctpomckoit 06s1acTv 06 aIMMHUCTPATUBHBIX IPABOHAPYLIEHUSX ).

67 Magadan Oblast Law, “On Amendments to Certain Laws of the Magadan region in terms of the protec-
tion of minors from the factors that negatively affect their physical, intellectual, mental, spiritual and
moral development”, 9 June 2012, No. 1507-0Z (3akoH MarazgaHcko# o6sactu oT 9 utoHsa 2012 r. Ne
1507-03 “O BHeceHHMU HU3MEHEHHM B OT/eJibHble 3aKOHbI MaraJjaHCcKod 06J1acTH B YacTHU 3allUThI
HEeCOBEpIIEHHOJIETHUX OT $aKTOPOB, HEraTHBHO BJMAIOIIMX HA UX PU3HYECcKOe, HHTE/JIEKTyalbHOE,
IICUXUYeCKoe, yXOBHOE U HPaBCTBEHHOE pa3BUTHe”).

68 Novosibirsk Oblast Law, “On amending Novosibirsk Oblast laws”, 14 June 2012, No. 226-0Z (3akoH
HoBocu6upckoii o61actu oT 14 utoHs 2012 r. N2 226-03 “O BHeCeHUH U3MeHeHHUH B OT/le/IbHbIe 3aKOHbI
HoBocubupckoii o6sactu”).

69 Samara Oblast Law, “On administrative offences in the Samara Oblast”, 10 July 2012, No. 75-GD (3akox
Camapckoi o6sacty ot 10 urosis1 2012 1. Ne 75-T7/1 “O BHeceHMH n3MeHeHMH B 3akoH CaMapcKo# 06s1acTh
“06 a;MUHUCTPATUBHBIX IPAaBOHAPYIIEHUSAX HA TeppuTOpuM Camapckoit obsactu”).

70 Vladimir Oblast Law, “On Amendments to Article 5 of the Law of Vladimir region on measures for the pro-
tection of morals and health of children in the Vladimir region”, 13 November 2012, No. 145-0Z (3akon
Bragumupckoit o6s1act oT 13 Hosi6pst 2012 1. N2 145-03 “O BHeceHUHM U3MeHEHHUs B CTaThI0 5 3aKOHa
Biagumupckoit o6actu “O Mepax 1o 3alyTe HPaBCTBEHHOCTH U 3[J0POBbs leTel Bo Biagumupckon
obsiactu”).

71 Kaliningrad Oblast Law, “On Amendments to the Law of the Kaliningrad region “Kaliningrad Region
Code of Administrative Offences”, 30 November 2013, No. 196 (3akoH KanuHuUHTpaJcKoH 06/1aCTH OT



Sverdlovsk Oblasts,’? the Krasnodar Region,”® Bashkiria,’* Dagestan’ and St.
Petersburg.”® A number of the regional laws banned not only “propaganda about
homosexuality”, but also about “bisexual relationships” and “transsexualism”. In
all cases, the laws prohibited “propaganda” among minors.”” In the majority of the
regions, a violation of the legal prohibition was considered as an administrative
offence punishable by a fine, both for individuals and for legal entities.

The federal law, which followed in 2013, made amendments to three pre-exist-
ing laws.”® Firstly, it amended the Law “On Basic Guarantees of the Rights of the
Child in the Russian Federation”, to include a provision according to which, in
order to “protect children from information, propaganda and agitation harm-
ful to their health, moral and spiritual development”, measures must be taken
to protect them from propaganda relating to “non-traditional sexual relation-
ships”.” Secondly, it amended the Law “On protection of children from informa-
tion harmful to their health and development” to include a prohibition on the
dissemination of information to children (those under 18) that “denies family
values, promotes non-traditional sexual relationships and develops disrespect
for parents and (or) other members of the family”.8

30 suBaps 2013 r. Ne 196, “O BHeceHuHU JonoJsiHeHUH B 3akoH KanuHuHrpazackoit o6sactu “Kogekc
KannHuHrpazsckoi 061acTé 06 a[MUHHACTPATUBHBIX TPAaBOHAPYLIEHUAX ).

72 Sverdlovsk Oblast Law, “On amendments to the regional law on protection of rights of the child”, 17 Oc-
tober 2013, No. 96-0Z (3akoH CBepasioBcKOH o6sacTu oT 17 okTsa6ps 2013, r. Ne 96-03, O BHeceHUU
u3MeHeHUH B O6sacTHOM 3aKoH “O 3auiuTe npaB peGeHKa”).

73 Krasnodar Kray Law, “On Amendments to Certain Legislative Acts of the Krasnodar Territory in the
strengthening of the protection of health and spiritual and moral development of children”, 3 July 2012,
No. 2535-KZ (3akon KpacHogapckoro kpasi ot 3 utosst 2012 r. Ne 2535-K3, “O BHeceHUH U3MeHeHUH
B OT/leJIbHbIE 3aKOHO/ATeJbHble aKThbl KpacHoJapcKoro Kpast B 4aCTH yCHJIEHUS 3alUThl 3/10POBbS U
JIyXOBHO-HPABCTBEHHOT'0 PAa3BUTHSA JieTei”).

74 Law of the Republic of Bashkortostan, “On Amending the Law of the Republic of Bashkortostan on Ba-
sic Guarantees of Children’s Rights in the Republic of Bashkortostan”, 23 July 2012, No. 581-Z (3akon
Pecny6sinku bamkoprocTas ot 23 utosist 2012, 1. N2 581-3, “O BHeceHUM U3MeHeHUs1 B 3aKOH Pecry 61Ky
BaukopTocTaH “O6 0OCHOBHBIX rapaHTHsIX NpaB pebeHka B Pecriybuivke Bamkoprocran”).

75 Law of the Republic of Dagestan, “On Amendments to the Law of the Republic of Dagestan on Protection
of Children’s Rights in the Republic of Dagestan”, 19 March 2014, No. 17 (3akoH Pecny6sinku /Jlarectan
ot 19 mapra 2014 r. Ne 17 “O BHeceHMM U3MeHeHMH B 3akoH Pecny6snku [larectan “O 3amuTe npas
pebenka B Pecriy6uivike Jlarectan”).

76 Law of St. Petersburg, “On Amendments to the Law of St. Petersburg on Administrative Offences in
St. Petersburg”, 7 March 2012, No. 108-18 (3akon CaHkTt-IleTep6ypra ot 7 mapta 2012 r. Ne 108-18,
“O BHeceHuU uaMeHeHUH B 3akoH CaHkT-IleTep6ypra “O6 a/MMHHUCTPATUBHBIX PABOHAPYIIEHUSX B
Cankrt-IleTep6ypre”).

77 The Kaliningrad Region Code of Administrative Offences was later amended to extend the reach of propo-
ganda provisions to adults. See below p. 58.

78 Federal Law “On Amending Article 5 of the Federal Law “On protection of children from information harm-
ful to their health and development” and certain legislative acts in order to protect children from the in-
formation propandasing the denial of family values”, 29 June 2013, No. 135-FZ (PeznepanbHbIl 3aKOH OT
29 ntonsa 2013 rozga Ne 135-®3 “O BHeceHUU U3MeHeHUH B cTaThio 5 PesiepanbHoro 3akoHa “O sauure
eTel oT UHGOpMaLMH, TPUYHUHSIOLIEH Bpes UX 3/[0POBbIO U PAa3BUTHI0” U OT/ie/IbHble 3aKOHOAATE/IbHbIE
akTbl Poccuiickoit Pesjeparuy B Lesisix 3alIUThI jeTel 0T nHOpMaLKy, Iponaral/upyroliei OTpULaHe
TPaZMLMOHHBIX CEMEHHBIX LIeHHOCTER”).

79 Federal Law, “On Basic Guarantees of the Rights of the Child in the Russian Federation”, 24 July 1998,
No. 124-FZ, Article 14(1) (®enepanbHblii 3akoH oT 24 uross 1998 roza, Ne 124-®3, “O6 0CHOBHBIX
rapaHTusix npaB pe6eHka B Poccuiickoit Pesnepanuu”).

80 Federal Law, “On protection of children from information harmful to their health and development”,
29 December 2010, No. 436-FZ, Article 5(2)(4) (PenepanbHbiii 3akoH oT 29 fekabps 2010 roga, Ne 436-
@3 “0 3amuTe geTeil oT UHGOPMALUY, TPUYHUHSIOLEN BPeJ, UX 3/[0POBbI0 U Pa3BUTHIO”).
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Thirdly, on 29 June 2013, in order to ensure compliance with the above prohi-
bitions, Federal Law No. 135-FZ introduced Article 6.21 of the Code of Adminis-
trative Offences, providing administrative liability for “propaganda of non-tradi-
tional sexual relationships among minors”:8!

1. Propaganda of non-traditional sexual relationships among
minors in the form of dissemination of information aimed at
forming non-traditional sexual conceptions in minors, raising the
attractiveness of non-traditional sexual relationships, misrepre-
senting the social equivalence of traditional and non-traditional
sexual relationships, or imposing information about non-tradi-
tional sexual relationships raising interest in such relationships,
unless such acts constitute a criminal offence - shall be punishable
by an administrative fine of: between 4,000 roubles to 5,000 rou-
bles; or of between 40,000 roubles to 50,000 roubles if perpetrated
by a public official; or of between 800,000 roubles to 1,000,000 rou-
bles if perpetrated by a legal entity, or a suspension of its activity
for up to 90 days.

2. Actions envisaged in part 1 of this article, committed with the use
of the media and (or) information and telecommunications networks
(including the “Internet” network), unless these actions constitute a
criminal offence - shall be punishable by an administrative fine on
citizens in the amount of 50,000 to 100,000 roubles; on officials from
100,000 to 200,000 roubles; for legal entities from 1,000,000 roubles
or administrative suspension of their activity for up to 90 days.

3. Actions envisaged in part 1 of this article, committed by a for-
eign national or a stateless person, unless these actions constitute
a criminal offence - shall be punishable by an administrative fine
0f 4,000 to 5,000 roubles with administrative deportation from the
Russian Federation or administrative arrest for up to 15 days with
administrative deportation from the Russian Federation.

4. Actions envisaged in part 1 of this article, committed by a for-
eign national or a stateless person with the use of the media and
(or) information and telecommunications networks (including
the “Internet” network), unless these actions constitute a criminal
offence - shall be punishable by an administrative fine of 50,000 to
100,000 roubles with administrative deportation from the Russian
Federation or administrative arrest for up to 15 days with adminis-
trative deportation from the Russian Federation.

After the adoption of the federal law, a number of regional laws were repealed
in order to avoid double liability. However, in Kaliningrad Oblast, the Code of the

81 Russian Federation Code of Administrative Offences (Kogekc Poccuiickoit ®efepanuu 06 aiMUHUCTpa-
TUBHBIX IPaBOHApyIleHUsX), Article 6.21.



Kaliningrad Oblast of Administrative Offences was retained and its scope was
also extended to encompass “propaganda” directed at adults.®?

2.3.2 Application of the Laws Banning “Propaganda of Non-Traditional
Sexual Relationships” at the Regional Level

Although a number of the regional propaganda laws have now been repealed,
the approach of the courts is nonetheless discussed in this Part as it demon-
strates the ongoing reluctance of the Russian courts to recognise that such laws
are blatantly discriminatory. These cases also demonstrate the courts’ failure
to strictly regulate the restrictions on freedom of expression and assembly that
have been imposed through the application of these laws.

i. The Ryazan Oblast

As noted above, on 15 June 2006, the Ryazan Oblast became the first Russian
region to introduce the ban on “propaganda of homosexuality” among minors.
Section 3.10 of the Ryazan Oblast Law on Administrative Offences provided that
“public actions aimed at propaganda of homosexuality (sexual acts between
men or lesbianism) among minors shall be punished with an administrative fine
ranging from 1,500 to 2,000 roubles”.?

On 30 March 2009, two LGBT rights activists, Irina Fedotova and Nikolay Bayeyv,
displayed posters that declared “homosexuality is normal”®* and “I am proud
of my homosexuality”® near a secondary school building in Ryazan, with the
intention of promoting tolerance towards gay and lesbian individuals. On 6 April
2009, they were convicted by a justice of the peace of an administrative offence
under section 3.10 for having displayed the posters.¢

The activists appealed the conviction arguing that it breached Articles 29 (free-
dom of expression) and 19 (equality) of the Federal Constitution. They con-
tended that the term “propaganda of homosexuality” was insufficiently clear
and impinged their right to express their views to encourage acceptance of gay
people, and their right to equality regardless of their sexual orientation. Moreo-
ver, they argued that Article 55(3) of the Federal Constitution required any lim-
itation of their rights to freedom of expression and equality to be made through
federal (as opposed to regional) law.?’

82 Law of the Kaliningrad Oblast, 20 February 2014, No. 300 (3akon Kanunrpagckoi o6actu ot 20 peBpass
2014 ropa, Ne 300).

83 Ryazan Oblast Law on Administrative Offences, Section 3.10 (cratbs 3.10 3akona PszaHcko# o6yacTu
“06 a;MUHUCTPATUBHBIX IPAaBOHAPYIIEHUAX").

84 The original text in Russian read as follows: “l'omMmocekcyasn3M — 3To HOpMaJbHO”.
85 The original text in Russian read as follows: “fI rop»yck cBoeli roMOCeKCya/IbHOCTbIO".

86 Judgment of the Justice of the Peace of the Judicial District No. 18 of the Oktyabrskiy District of Ryazan, 6
April 2009 ([TocTaHOBIEHHE MUPOBOTO CYAbUS cye6Horo yyactka N2 18 OKTsa6pbcKoro palioHa PsizaHu
oT 6 anpess 2009 rozga).

87 Appeal against the judgment of the Justice of the Peace of the Judicial District No. 18 of the Oktyabrskiy
District of Ryazan, 6 April 2009.
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On 14 May 2009, the Oktyabrsky District Court rejected their appeal.®® The
Court agreed that any limitation on the rights of freedom of expression and
equality must comply with Article 55(3) of the Federal Constitution and be
made through a federal law. However, the Court found that the Ryazan Oblast
Law on Administrative Offences formed part of federal law pursuant to Article
1.1 of the federal Code of Administrative Offences, which states that “legisla-
tion on administrative offences consists of this Code and the laws on admin-
istrative offences of subjects of the Russian Federation adopted in compli-
ance with it.” Having therefore established the restrictions provided for in the
Ryazan Oblast Law formed part of federal law, the District Court went on to
hold that section 3.10 of the regional law did not offend the Constitution as it
constituted a legitimate limitation of rights necessary “for the protection of the
basis of the constitutional order, morality, health, rights and lawful interests of
other people”.®’

Fedotova and Bayev appealed the decision to the Russian Constitutional Court.
They argued that the assertion that “homosexuality” is immoral was insufficient
and could not constitute an objective justification for the restriction on their
Article 19 and 29 constitutional rights caused by the ban. Sexual orientation was
an innate characteristic — not a choice. They noted that there was no restriction
on distributing information regarding same-sex orientation and argued that the
prohibition on “homosexual propaganda” stigmatised the gay and lesbian com-
munity, leaving them exposed to a risk of abuse.”

The Constitutional Court also dismissed the case.” The Court found that the pro-
tection of family, childhood and motherhood “in their traditional understanding”
was a joint responsibility of the Russian Federation and regions, and that the
Ryazan Oblast legislature acted with the aim of protecting these values, specif-
ically by protecting children from propaganda which would harm their “health
or moral and spiritual development”.?? The Court defined “propaganda of homo-
sexuality” as the:

[T]argeted and uncontrolled dissemination of information capable
of harming the health or moral and spiritual development, includ-
ing by creating a deformed understanding of the social equivalence
of traditional and non-traditional family relationships — among
persons who are unable due to their age to independently critically
assess such information.*?

88 Judgment of the Oktyabrskiy District Court of Ryazan, 14 May 2009, No. 12-46/2009 (Pewenue OKTs16pb-
cKoro paiioHHoro cyza Ps3anu ot 14 mas 2009 roza no gesy, Ne 12-46/2009).

89 Ibid.
90 Ibid.

91 Decision of the Constitutional Court of Russia, 19 January 2010, No. 151-0-0O (Onpepesnenue KoHcru-
TyuuoHHoro Cyaa Poccutickoit ®@enepanuu ot 19 suBapst 2011 roaa, Ne 151-0-0).

92  Ibid.
93 Ibid.



On this basis, the Court concluded that the prohibition was justified and did not
violate the Article 29 rights to freedom of thought and freedom to freely dissem-
inate information. The Court did not address the Article 19 equality argument
in any detail. Instead it noted, in a summary fashion, that section 4 of the Ryazan
Oblast Law “On the protection of children’s health and morality in the Ryazan
Oblast” and section 3.10 of the Ryazan Oblast Law on Administrative Offences
did not set forth any measures aimed at the prohibition of “homosexuality” or
at its official condemnation, had no discriminatory characteristics and did not
allow state authorities to take excessive actions.’*

The failure of the Russian courts in this case to protect the rights of the activists
was confirmed after one of the activists, Irina Fedotova, lodged a communication
with the HRC arguing that her rights to freedom of expression and freedom from
discrimination under the ICCPR (Articles 19(2) and 26 respectively) had been
violated by the decisions of the justice of the peace and the Constitutional Court,
and also alleged that the provisions of the Ryazan law were discriminatory. On 31
October 2012, the HRC adopted its views, finding a violation of her rights under
Article 19(2) and 26 of the ICCPR. The HRC noted that section 3.10 was aimed only
at the “propaganda of homosexuality” and not at the propaganda of heterosexual-
ity or sexuality more broadly, later referring to it as “ambiguous and discriminato-
ry”% It noted that although the Russian Federation invoked the aims of protecting
the health, morals and rights of minors, it advanced no reasonable and objective
criteria to justify imposing a ban on “propaganda of homosexuality” but not a ban
on sexuality more broadly.”® The HRC went on to note that the Russian Federation
had not demonstrated why it was necessary, in order to achieve one of the legit-
imate aims in Article 19(3), to restrict freedom of expression in this case, even if
Fedotova had intended to engage children in a discussion about “homosexuality”.

Following the adoption of the views of the HRC, the Presidium of the Ryazan
Oblast Court accepted Ms Fedotova’s application to set aside the decision of the
justice of the peace.”” The Court referred to the definition of “propaganda of
non-traditional sexual relationships among minors” under federal law (presum-
ably in order to identify the elements of unlawful propaganda).”® It stated that
the prohibition did not affect the “right to receive and impart information of a
general, neutral content about non-traditional sexual relationships or the hold-
ing of public events (...) without imposing such attitudes on minors”®® and held
that the justice of the peace had not properly assessed whether Ms Fedotova's
actions constituted propaganda. In reaching its decision, the Presidium neither
referred to the views of the HRC nor considered the discrimination argument,

94 Ibid.

95 Human Rights Committee, [rina Fedotova v Russian Federation, Communication No. 1932/2010, UN Doc.
CCPR/C/106/D/1932/2010, 19 November 2012, Paras 10.5 and 10.8.

96 Ibid, Para 10.6.

97 Judgment of the Ryazan Oblast Court, 26 September 2013, No. 4A-144/2013 (PeweHue PsizaHckoro
06J1aCTHOTO Cyza OT 26 ceHTsA6ps 2013 roza, o gesy Ne 4A-144/2013).

98 See above, note 81.

99 See above, note 97.
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which Ms Fedotova raised with reference to those views. The Court discontinued
further administrative proceedings as time barred. Ms Fedotova unsuccessfully
appealed this decision to the Supreme Court, who rejected her argument that
the case should have been discontinued on the basis that she had not committed
propaganda and in light of the HRC findings. The Supreme Court held that the
failure of the first instance court to assess the factual circumstances of the case
was sufficient ground for reversing its decision and did not prejudice her guilt.**°

ii. St. Petersburg

St. Petersburg’s anti-propaganda law was passed on 7 March 2012 through the
amendment of the St. Petersburg Region Law on Administrative Offences of 31
May 2010 to include a new section 7.1, as follows:

Public actions aimed at propaganda of sodomy, lesbianism, bisex-
uality or transgenderism among minors shall be punishable by an
administrative fine of RUB 5,000; or of RUB 50,000 roubles if per-
petrated by a public official; or of between RUB 250,000 and RUB
500,000 if perpetrated by a legal entity.

Explanatory note: public actions aimed at propaganda of sodomy,
lesbianism, bisexuality or transgenderism among minors shall be
understood, in this Section, as activity aimed at purposeful and
uncontrolled dissemination of information capable of causing
damage to the health, moral and spiritual development of minors,
in particular by forming warped perceptions that traditional and
non-traditional marital relationships are socially equal.

On its entry into force, St. Petersburg-based non-governmental organisation
(NGO), Coming Out, filed an action with the St. Petersburg City Court arguing
that section 7.1 violated federal legislation because of its lack of clarity, and the

» o«

lack of official definitions of the terms used within it (“sodomy”, “bisexuality”,
“transgenderism”, “traditional and non-traditional marital relationships”). In
addition, Coming Out argued that section 7.1 violated Article 1.1 of the federal
Code of Administrative Offences, which declares that international legal norms

take priority over Russian legislation on administrative liability.

The City Court rejected the case, noting that the terms in the law were well
defined concepts. The Court considered that the term “traditional and non-tra-
ditional marital relationships” was well understood in light of the traditional
understanding of the values of family, motherhood and childhood.'** As to the
argument about the lack of clarity in the definition of “propaganda”, the Court
noted that the Model Law “On the Protection of Children from Information

100 Decision of the Supreme Court of Russia, 6 December 2013, No. 6-AD13-1 (Onpegesienue BepxoBHOro
Cyna Poccuiickoit @esepanuu ot 6 fekabps 2013 roza, no geay Ne 6-A/113-1).

101 Judgment of the St. Petersburg City Court, 24 May 2012, No. 3-97/12 (Pewenue CaukT-IleTep6yprckoro
ropozckoro cyza ot 24 mas 2012 roga, mo gesy Ne 3-97/12).



Harmful to their Health and Development” provides a definition of propaganda
that may be referred to:

[T]he activities of individuals and (or) legal entities for the dissem-
ination of information aimed at creating in the minds of children
attitudes and (or) behavioural patterns, or having the purpose to
encourage or incite persons to whom it is addressed, to commit any
action or to refrain from its commission.'*

The Court went on to note that the terms “lesbianism”, “bisexuality”, and “trans-
genderism” are included in the full name of the applicant organisation and
therefore did not accept the argument that there was any arbitrary uncertainty
in relation to these concepts.'

The Court did not accept the applicant organisation’s argument that the con-
tested law was aimed at creating negative and intolerant attitudes among the
public, including among minors, towards individuals on the grounds of their sex-
ual orientation. In the Court’s view, the law did not contain any measures aimed
at the prohibition, or the official condemnation, of “homosexual relationships”,
but rather aimed at adopting measures to protect children from information and
propaganda that could harm their moral and spiritual development, in connec-
tion with which administrative responsibility was reasonably established.!**

Finally, the Court dismissed the argument that the law was incompatible with
international human rights standards.

The Court considers that the contested provision in no way under-
mines the citizens’ right to respect for private and family life, does
not contain any evidence of discrimination, and therefore, does not
limit the applicant organisation’s right to carry out its activities in
accordance with its statute.

Article 10 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, along with the proclamation of the right
of everyone to freedom of expression, comes from the fact that the
exercise of this freedom carries with it duties and responsibilities
and may be subject to such formalities, conditions, restrictions or
penalties as are prescribed in law and are necessary in a demo-
cratic society, including for the protection of health or morals.

102 Model Law, “On the Protection of Children from Information Harmful to their Health and Develop-
ment”, adopted by the Inter-Parliamentary Assembly of the Member States to the Commonwealth of
the Independent States (CIS), Decision of 3 December 2009, No. 33-15 (Moze/bHBIN 3aKOH O 3alUTe
getedl oT MHOpPMAUMHM, NPUYMHSAIOIIEH BpeJ MX 3/0POBbI0 M pasBUTHIO, [IpUHAT Ha TpUALATH
TpeTbeM IJIEHAapHOM 3acelaHuu MexnapyiaMeHTCKOW Accambjied rocyaapcTB-ydacTHUKoB CHI
[TocranoBsieHueM oT 3 fekabps 2009 roga, Ne 33-15). A model law is a recommendation issued by the
Inter-Parliamentary Assembly of the CIS for adoption at local level.

103 See above, note 101.
104 Ibid.
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In this connection, the adoption of rules aimed at establishing
administrative responsibility for the protection of morality among
minors is objectively justified.

The judgment of the St. Petersburg City Court was upheld on appeal by the
Supreme Court on the same grounds.'®® The Supreme Court noted that the:

[P]rohibition of propaganda of sodomy, lesbianism, bisexuality, and
transgenderism does not prevent the realisation of the right to receive
and impart information of a general, neutral content about non-tra-
ditional sexual relationships, or to hold public events in the manner
prescribed by law, including open public debates about the social
status of sexual minorities, without imposing attitudes on minors
who are not able to critically assess such information independently
because of their age.*°®

A well-known Russian LGBT rights activist, Nikolai Alekseyev, was also con-
victed by a justice of the peace under section 7.1 of the St. Petersburg Law on
Administrative Offences.'’” His conviction in May 2012, related to an incident on
12 April 2012, when he stood in front of the St. Petersburg City Administration
holding a banner read: “Homosexuality is not a perversion. Grass hockey and ice
ballet are.”'® Mr Alekseyev went on to challenge both his conviction and the law
itself unsuccessfully.*®

In his challenge before the Russian Constitutional Court, Mr Alekseyev argued
that the law undermined human dignity, discriminated against persons of
non-heterosexual orientation and was arbitrarily vague. In an important finding
which acknowledged that Russian law protected people from discrimination on
grounds of their sexual orientation, the Constitutional Court stated that:

[A]ll persons irrespective of their sexual orientation are protected
by the Constitution of the Russian Federation, which guarantees
equality of rights and freedoms of man and citizen (Article 19(2)),
as well as by the European Convention on Human Rights, which
Article 14 implies, as interpreted by the European Court of Human
Rights, different treatment based exclusively on sexual orientation

105 Decision of Supreme Court of the Russian Federation, 3 October 2012, No. 78-AIll'12-16 (OnpeneneHue
BepxoBHoro Cyza Poccuiickoit @enepanuu ot 3 okts16ps 2012 roza no gesny Ne 78-All'12-16).

106 Ibid.

107 Judgment of the Justice of the Peace of Circuit No. 208 of St Petersburg, 5 May 2012, No. 5-444/2012-208
(ITocTtanoBieHre MupoBoro cysbu yyactka N2 208 Cankr-IleTep6ypra ot 5 Mas 2012 roga, o gesy Ne
5-444/2012-208).

108 This was a well-known quote from a famous actress from Soviet times.

109 On 6 June 2012, the Smolninskiy District Court of St Petersburg dismissed Mr Alekseyev’s appeal against
his conviction. Proceedings he brought challenging the law itself before the St. Petersburg Statutory Court
were also ultimately discontinued. Decision of the St. Petersburg Statutory Court, 16 October 2014, No.
001/14-5 (Onpepnenenue YcraBHoro cyga CaHkt-Iletepbypra ot 16 okTsa6ps 2014 roaa, no jgeny N
001/14-5).



is discriminatory (Judgement of the 21 October 2010, case Alek-
seyev v Russia).'*

However, the Court went on to state that this did not exclude limiting the realisa-
tion of rights in order to protect the rights and freedoms of others in accordance
with Articles 17(3)'** and 55(3) of the Federal Constitution. This was a matter of
balancing competing constitutional values. The Court therefore upheld the law
as constitutional.!*?

The St. Petersburg law was repealed when the federal law banning propaganda
came into force.

iii. The Arkhangelsk Oblast

The Arkhangelsk Oblast law prohibiting public actions aimed at “propaganda
of homosexuality” among minors was passed on 30 September 2011,*'% and on
21 November 2011 the regional law on administrative offenses was amended to
include liability for such actions.'*

In November 2011, LGBT rights activists tried to hold a public assembly to pro-
test against this law and to distribute information about discrimination against
LGBT minors and which explained the nature of being LGBT. However, all of the
11 events proposed for the assemblies in the centre of Arkhangelsk were banned
by the Arkhangelsk City authorities on the basis of the law against “propaganda
of homosexuality”. In particular, the authorities noted that the proposed loca-
tions of the events covered educational facilities for children and therefore an
assembly on Sunday during day time would violate the law.!*> The decision was
upheld by the Oktyabrskiy District Court.'®

In December 2011, LGBT activists were denied permission to hold assemblies
with slogans stating, “There are no less gays and lesbians among children than
among adults”. The assemblies were to be held in front of a children’s library and

110 Decision of the Constitutional Court of Russia, 24 October 2013, No. 1718-0 (Onpeznenenue Konctury-
nuoHHoro Cyzaa Poccuiickoit @efepanuu oT, 24 okTsa6ps 2013 roaa, N2 1718-0). The European Court
decision referenced by the Court here related not to these proceedings, but to attempts to hold pride
marches.

111 Article 17(3) of the Federal Consitution provides that, “[t]he exercise of rights and liberties of a human
being and citizen may not violate the rights and liberties of other persons.”

112 See above, note 110.
113 See above, note 65.
114 Ibid.

115 GayRussia, “Mayor of Arkhangelsk banned gay pickets near children’s institutions, Arkhangelsk court
began to consider complaints about the ban of gay events”, 15 December 2011 (Mapus ApxaHresbcka
3anpeTuIIa rei-mUKeThbl OKOJIO IETCKUX YUpeXAeHNH, apXxaHTeJIbCKUH CY/ MPUCTYIHII K PACCMOTPEHUIO
)KaJ06 Ha 3ampeT paHee 3asBJIEHHBbIX rel-MeponpusaTHii), available at: http://www.gayrussia.eu/rus-
sia/3269.

116 Judgment of the Oktyabrskiy District Court of Arkhangelsk, 4 April 2012 (Pemenue OKTS6pbCKOTo
palioHHOrO cyza ApxaHresnbcka oT 4 anpesst 2012 roza).
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an art centre for children and the activists intended to distribute information
about discrimination against LGBT minors and international scientific studies
about the nature of sexual orientation. Again, permissions were denied on the
basis of the regional law, with the decisions again being upheld in court.!'’ In
January 2012, the Arkhangelsk City authorities denied permission to hold two
more public assemblies, again by reference to the regional law. These decisions
were endorsed by the courts.!!®

On 11 January 2012, LGBT activists protested in front of the regional children’s
library. They displayed banners with the following slogans:

“Russia holds first place in the world for suicides of teenagers.
Among them, a huge proportion are homosexuals. They take such
steps because of the lack of information about their nature. Depu-
ties are child-killers. Homosexuality is good!”

“Children have a right to know by virtue of Art. 13 of the Convention
on the Rights of the Child. Great people were gay too. Gays can also
become great. Homosexuality is normal.”

“Homosexuality - is a healthy form of sexuality. This should be known
to both children and adults!”

The activists were convicted of an administrative offence by the Court. The Court
dismissed the activists’ arguments that their actions were not propaganda and
that the ban on assemblies was discrimination.!*

On 22 May 2012, the Arkhangelsk Oblast Court dismissed an action brought by
the head of the Arkhangelsk LGBT NGO Rakurs challenging the regional law on
the same grounds as in St. Petersburg.!?’ In addition, the head of Rakurs, at that
time a university professor, argued that it was impossible for her to foresee how
to comply with the law when holding educational discussions aimed at creat-
ing tolerant attitudes towards minorities, and at overcoming homophobia and
transphobia. The decision of the Court was largely based on the same grounds
as the one of the St. Petersburg City Court with regard to the similar law in St.
Petersburg.!?! In particular, the Oblast Court held that the legal terms used in
the law were sulfficiently clear and the law complied with international norms
protecting children’s rights.

117 Ibid.
118 See above, note 5.

119 Verdict of the Justice of the Peace of Judicial District No. 6 of the Oktyabrskiy District of Arkhangelsk,
3 February 2012 (ITocTaHOBJIeHHE MHUPOBOTO CyAbU cyfe6HOro ydactka N 6 OKTAOGpbCKOro OoKpyra
ropojia ApxaHreJsibcka oT 3 ¢peBpasis 2012 roza).

120 Judgment of the Arkhangelsk Oblast Court, 22 May 2012, No. 3-0025 (OnpejeneHre ApxaHIesbCKOTro
o6sacTHoro cyza ot 22 Mas 2012 roga o gesy Ne 3-0025)).

121 See above, note 101.



The Supreme Courtupheld the judgment of the Oblast Courton 15 August2012.12
The Court disagreed with the applicant that the contested law violated the prin-
ciple of legal certainty due to the lack of clarity of the notions “propaganda” and
“homosexuality”, stating that these terms are common. The Court noted that the
Model Law “On the Protection of Children from Information Harmful to their
Health and Development” provided a definition of propaganda.'®

With reference to the ECtHR judgment in Alekseyev v Russia,'** the Supreme
Court further emphasised that the mere mentioning of “homosexuality” is not
“negative”.!® The Court held that the contested law did not prohibit actions
which should be allowed in accordance with Alekseyev v Russia:

[P]rohibition of propaganda of homosexuality does not prevent the
realisation of the right to receive and impart information of a gen-
eral, neutral content about non-traditional sexual relations, or to
hold public events in the manner prescribed by law, including open
public debates about the social status of sexual minorities, without
imposing attitudes on minors who are not able to critically assess
such information independently because of their age.**®

Accordingly, the Court concluded that the law was sufficiently clear as “prop-
aganda of homosexuality” means “active public actions (...) aimed at forming
an attractive image of non-traditional sexual orientation, and a distorted per-
ception of the social equivalence of traditional and non-traditional marital rela-
tions.” The Court went on to state that the contents of the contested law did not
allow for any other interpretation.'*’

Referring to the Convention on the Rights of the Child (CRC), the Supreme Court
concluded that the contested law was in line with the international obligations
of Russia. The Court explained that:

[F]ree development of a child, as an individual lacking sufficient
physical and mental maturity, should be secured, including by
establishing restrictions on interference with his private life, which
may include propaganda, as a public, active imposition of homosex-
uality and information about it, the contents of which could have
a negative impact on the formation of the personality of the child,
including in relation to his sexual identity, and generate interest in
non-traditional sexual relationships which is not objectively based

122 Decision of the Supreme Court of Russia, 15 August 2012, No. 1-AIll'12-11 (OnpexesieHne BepxoBHOro
Cyna Poccuiickoit @esnepanuu ot 15 aBrycra 2012 roga no fgesy Ne 1-Al'12-11). See above, note 102.

123 Ibid.
124 See above, note 99.
125 Ibid.
126 Ibid.
127 Ibid.
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on the physiological characteristics of such a child because of his
inability to critically assess the peculiarities of various kinds of sex-
ual relationships between people.

However, the Court noted that the contested law did not restrict the right of a child
to receive information, including about “homosexuality”, in an age-appropriate
manner and based on the needs of the child. The Court added that the law was
aimed at protecting children from harmful information, such as information deny-
ing family values or promoting “homosexuality”. In conclusion, the Court held that
the law did not contain any measures aimed at the prohibition, or the official con-
demnation of “homosexual” relationships, that it was not discriminatory and that
it could not be regarded as an arbitrary interference with freedom of speech.'?

The Arkhangelsk Oblast law providing for administrative liability has now been
repealed. However, the law prohibiting public actions aimed at “propaganda of
homosexuality” among minors has remained in force.

iv. The Kostroma Oblast

The Kostroma Oblast Law, adopted on 15 February 2012, prohibited “propaganda
of homosexuality (sodomy and lesbianism), bisexuality and transgenderism”
among minors. The law provided for administrative liability for such actions.'#

On 12 March 2012, LGBT rights activists notified the Kostroma City administra-
tion of their plans to hold a gay pride march in the city centre in support of tol-
erance and respect for the rights and freedoms of LGBT persons in Russia. They
also planned to hold two meetings in front of the regional legislature and the
city administration to condemn the regional law against “propaganda of homo-
sexuality”, and two assemblies in front of the children’s library with slogans say-
ing, “There are no less gays and lesbians among children than among adults”,
aiming to provide scientific information to minors about the nature of sexual
orientation, and to draw attention to discrimination against LGBT children. The
permissions to hold all five assemblies were denied by the city administration
with reference to the regional law against “propaganda of homosexuality”. The
denial for permission was upheld by the first instance court.’*® However, this
judgment was reversed on appeal by the Kostroma Oblast Court with regard
to the gay pride march, but not with regard to the meetings in front of the chil-
dren’s library.** The Oblast Court held that there had been no evidence pre-
sented that the planned march would violate the prohibition of propaganda
under the oblast law.

128 Ibid.
129 See above, note 66.

130 Judgment of the Sverdlovskiy District Court of Kostroma, 4 December 2012, No. 2-1880/2012 (Pewenue
CepuioBcKoro pailonHoro cyza Koctpomsl ot 4 gekabps 2012 roga o geny Ne 2-1880/2012).

131 Decision of the Kostroma Oblast Court, 20 March 2013, No. 33-284/2013 (Onpenesnienue KocTrpoMmckoro
o6sactHoro cyza ot 20 maprta 2013 roza, mo gesy Ne 33-284/2013).



While the cases were pending before the courts, and despite the refusal to permit
the assemblies, the same activists held protests in front of the children’s library.
They held banners saying: “Heterosexuality, homosexuality, bisexuality. This is
the norm”; “Sexual orientation is not chosen”; and “Who will protect gay teenag-
ers?”. All of them were charged with the administrative offence of “propaganda
of homosexuality”. However, the justice of the peace acquitted the activists hav-
ing found that their actions were not aimed at the propaganda of homosexuality.
The justice of the peace stated that prohibited propaganda covers only targeted
and uncontrolled dissemination of information that is capable of causing harm
to the health, morals or mental development of children, or which causes them
to think “traditional and non-traditional sexual relationships” are socially equiv-
alent.’® The decision was unsuccessfully appealed by the police.!*

At the same time, in a separate case, the regional law was challenged in the
Kostroma Oblast Court by another LGBT activist. The applicant argued that the
law violated Article 8 (right to private life), Article 11 (freedom of assemblies)
and Article 14 (non-discrimination) of the ECHR, as well as Articles 13 and 29
of the CRC and a number of the Council of Europe recommendations. On 6 July
2012, the Kostroma Oblast Court dismissed the case finding that the law was
clear and that it complied with international law.!3* However, the Court empha-
sised that the law:

[D]oes not contain any provisions preventing juveniles from devel-
oping equally tolerant attitudes to all persons regardless of their
sexual orientation and gender identity, since the formation of such
an attitude is possible without promotion of certain phenomena.
The law does not establish any measures aimed at banning, or offi-
cial censure of, homosexuality, bisexuality, or transgenderism.'*®

The Court further explained that the law, “does not provide for the prohibition of,
or liability for, the general mentioning of homosexuality or debate about the social
status of sexual minorities, as evidenced by inter alia the practice of its applica-
tion”3¢ On 7 November 2012, the Supreme Court upheld this judgment repeating
its reasoning from its earlier decision in relation to the Arkhangelsk Oblast Law.'*”

The law in Kostroma was repealed when the federal law banning propaganda
came into force.

132 Judgment of the Justice of the Peace of District No. 8 of Kostroma, 23 March 2012, (IToctaHoBieHue
MHUpOBOro cyAby yyacTka N2 8 Koctpomel oT 23 MapTta 2012 roza).

133 Judgment of the Leninskiy District Court of Kostroma, 2 May 2012, (PemeHnue JleHUHCKOro palOHHOTO
cyna Kocrpomsl ot 2 mast 2012 roza).

134 Decision of the Kostroma Oblast Court, 6 July 2012, No. 2-5/2012 (Onpeaenenue KocrpoMmckoro o6sact-
HOro cyza oT 6 utosis 2012 roja no feny Ne 2-5/2012).

135 Ibid.
136 Ibid.

137 Decision of the Supreme Court of Russia, 7 November 2012, No. 87-AI'12-2 (Onpezaenenue BepxoBHoro
Cyna Poccutickoit ®efepanuu ot 7 Hos16pst 2012 rozga o mesy Ne 87-All'12-2).
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v. The Samara Oblast

Administrative liability for “public actions aimed at propaganda of sodomy; les-
bianism, bisexuality and transgenderism among minors” was introduced in the
Samara Oblast on 10 July 2012. The law was challenged in the Samara Oblast
Court on similar grounds as in other regions. On 12 November 2012, the Samara
Oblast Court dismissed the challenge and on 27 February 2013, the decision
was upheld by the Supreme Court of Russia, again repeating its reasoning from
previous cases relating to regional propaganda laws.!3®

2.3.3 Application, and Judicial Review, of the Laws Banning Propaganda of
“Non-Traditional Sexual Relationships” at the Federal Level

Since its introduction in June 2013, Article 6.21 of the Code of Administrative
Offences has been used on a number of occasions to convict persons of “propa-
ganda of non-traditional sexual relationships” both through the dissemination
of information at public assemblies (Article 6.21 (1)) and through the media and
internet (Article 6.21(2)). The latter carries a higher penalty. The Constitutional
Court has also had occasion to hear a challenge to the constitutionality of Article
6.21, holding the law to be in accordance both with the Federal Constitution and
with Russia’s international and European human rights obligations.

2.3.3.1 Prosecutions Pursuant to Article 6.21(1) of the Code of Administrative
Offences

In December 2013, three LGBT rights activists were each convicted under Arti-
cle 6.21(1) of the Code of Administrative Offences. In Arkhangelsk, Nikolai
Alekseyev and Yuri Yevtushenko were charged with propaganda of non-tradi-
tional sexual relationships to minors on account of holding standing assemblies
in front of a children’s library with banners saying, “Gay-propaganda does not
exist” and “They do not become gays, they are born gays!”*** In Kazan, Dmitry
Issakov was prosecuted for displaying a banner saying “To be gay and to love
gays is normal. To beat up gays and to kill gays is a crime”.1*

The three activists jointly petitioned the Constitutional Court, arguing that
Article 6.21 of the Code of Administrative Offences violated their rights under
the Federal Constitution. They argued that the law violated the supremacy of
international law over laws of the Russian Federation (Article 15(4)), the protec-
tion of human rights in accordance with international human rights standards
(Article 17(1)), equality before the law (Article 19), protection of human dignity

138 Decision of the Supreme Court of Russia, 27 February 2013, No. 46-AIll'13-2 (OnpezneneHre BepxoBHoro
Cyna Poccuiickout @enepanuu ot 27 dpeBpasns 2013 roga no geny Ne 46-AlI'13-2).

139 Judgment of the Justice of the Peace of Judicial District No. 5 of Arkhangelsk, 3 December 2013
(ITocTaHoBIEHHE MUPOBOTO Cy/bU cyAebHOro yyactka N2 5 OKT6pbcKoro cye6HOro pailoHa ropoza
ApxaHresibcka oT 3 feka6ps 2013 roga).

140 Judgment of the Justice of the Peace of Judicial District no. 3 of the Sovetskiy Judicial District of Kazan,
19 December 2013 ([TocTaHOBJIEHHE MHUPOBOTO Cy/ibU cyAebHOro yyactka N 3 CoBeTcKoro cye6HoOro
paiiona ropoza Kasanu ot 19 geka6ps 2013 roga).



(Article 21(2)), freedom of expression (Article 29(1)), the prohibition of incite-
ment of social hatred (Article 29(2)), and the right to disseminate information
freely (Article 29(4)). They argued that the law excluded dissemination among
minors of any information about LGBT, including information about the social
equivalence of close relationships between persons of the same or different
sexes. They further contended that the declared aim of protecting public morals
and the development of children was not legitimate as being LGBT could not be
regarded as immoral. They submitted that the ban was based on prejudice, by
virtue of which non-heterosexual relationships are condemned as immoral and,
consequently, that the ban infringed on the dignity of LGBT persons and also
amounted to discrimination on the basis of sexual orientation.!*!

On 23 September 2014, the Constitutional Court issued its judgment on the case
in closed proceedings.'*? In the operative part of its judgment, the Court held
that Article 6.21 of the Code of Administrative Offences does not contradict the
Federal Constitution because it has the aim of “protecting such constitutional
values as family and childhood”, as well as the aim of “preventing harm to the
health and moral and spiritual development of minors”. The Court further held
that Article 6.21 does not “imply an interference in the sphere of individual
autonomy, including the sexual self-determination of a person”, does not have
the aim of “prohibiting, or official rapprochement, of non-traditional sexual
relationships”, and does not prevent “impartial public discussion of questions
related to the legal status of sexual minorities, or the use (...) of all lawful ways
of expressing their position on such questions and protection of their rights and
lawful interests, including the organisation and holding of public assemblies”.
The Court concluded that law only prohibits public actions which have the aim
of “disseminating information which popularises non-traditional sexual rela-
tionships among minors or imposes such relationships on them”.

To reach this conclusion, the Constitutional Court analysed the applicants’ argu-
ments in several stages. Firstly, the Court considered the applicants’ argument
that sexual orientation is an aspect of human dignity. The Court agreed and, with
reference to its earlier case law,'*? reiterated that human dignity is a non-dero-
gable value, which includes the freedom from any unfounded interference in the
sphere of individual autonomy. The Court noted that one of the dimensions of
individual autonomy is everyone’s right to have a certain lifestyle and define
their own preferences, including the right to “freedom of sexual self-determina-
tion”, including where this determination may be disapproved of by the major-
ity.1** Accordingly, sexual conduct not falling under the criminal law ban on
actions of a sexual nature with a person under the age of 16, and which occurs
by mutual agreement between persons of the same sex, is not prohibited under
either international law nor under the equality clause of the Federal Constitu-

141 See above, note 14, Para. 1.2. The petition challenged the law only and not the convictions of the activists.
142 See above, note 14.

143 See, for example, udgment of the Constitutional Court of 20 April 2006, No. 4-P (IloctaHoBieHuUE
Koncrurynuonnoro Cyza Poccuiickoit @esepanyu ot 20 anpess 2006 roga Ne 4-11).

144 See above, note 14, Para. 2.1.
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tion, which according to the Court guarantees equal protection to all persons
“irrespective of their sexual orientation”.!*®

The Court went on to note that the State must take measures to exclude possible
limitations of the rights and lawful interests of persons because of their sexual ori-
entation and ensure effective opportunities for their protection. In the Court’s view,
this obligation derived from the constitutional equality clause, which prohibits
restrictions based on the fact of affiliation with a social group, which may comprise
a group of persons with a specific sexual orientation.'*® This became the first judg-
ment of a higher court to explicitly recognise that “homosexuals” are a social group.

Having established that sexual orientation is covered by the constitutional
equality clause, the Court then set general boundaries on the constitutional pro-
tection of free speech in the context of sexual issues. The Court explained that
the principles of pluralism of opinions and freedom of speech imply that no one
can be denied the right to publicly discuss issues related to sexual self-determi-
nation, or denied the freedom to advocate lawfully for the rights of social groups
or to raise awareness of violations of their rights through public assemblies or
in the media.'*” This was the case even where such ideas were offensive to the
“moral norms” of the majority. However, the Court noted that this freedom was
not absolute and was subject to certain limitations due to the need to respect
the rights and freedoms of others and the need to strike a balance between con-
stitutional values. Noting those constitutional values which are “predetermined
by the historic, cultural and other traditions of the multi-national population of
Russia”, in particular the importance of marriage and family, the Court went on
to state that dissemination of one’s “beliefs or preferences with regard to sexual
orientation or concrete forms of sexual relationships shall not impinge on oth-
ers’ dignity or challenge public morals as understood by Russian society”.}*8

The Constitutional Court then turned to trying to define the scope of the pro-
hibited propaganda. In order to draw the boundaries of prohibited propa-
ganda in response to the applicants’ argument that the law lacked sufficient
clarity, the Court formulated criteria of lawful dissemination of information
about “homosexuality”. Firstly, the provision of such information to children
shall not be aimed at “forming preferences related to choice of non-traditional
forms of sexual identity”. Thus, only “targeted, aggressive and uncontrolled”
dissemination of information capable of harming children is prohibited. Sec-
ondly, age-appropriate information about non-traditional relationships may
be presented in a “neutral (educational, artistic or historical) context” by spe-
cialists, i.e. teachers, medical professionals or psychologists as long as it is
based on an individualised approach.!*

145 Ibid.

146 Ibid.

147 See above, note 14, Para. 2.2.
148 Ibid.

149 Ibid., Para 3.2.



Following this, the Court turned to provide explanation as to why the ban on prop-
aganda is justified in pursuance of the aim of protecting children from information
that may be harmful to their moral or spiritual development. In this regard, the
Court recalled the need to protect public morals, emphasising the aim of the pro-
tection of traditional (that is heterosexual) notions of family based on traditional
ideas in the social and historical context of Russian society, including the univer-
sally recognised ideas of marriage, family, maternity, fatherhood and childhood,
which are formally recognised as legal notions in the Constitution.’*® The Court
held that “maternity, childhood and family” require “special protection” by the
State, noting that it is on the basis of these ideas that:

[T]he Russian Federation has the right to decide individual ques-
tions of legislative regulation in these fields, broaching sexual and
inter-personal relationships connected with them, not denying
the necessity to take into account the requirements of the Consti-
tution and international law both with regard to the individual
autonomy of a person and with regard to the freedom of dissemi-
nation of information.*>!

Following this, the Court explained that the ban on “propaganda of homosexual-
ity” is justified in view of the need to protect the child from the “influence of infor-
mation able to urge them on to unconventional sexual relationships, adherence to
which hinders the establishment of family relationships as they are traditionally
understood in Russia and as they are expressed in the Constitution.”**? At the same
time, the Court acknowledged that the influence of such information on children
is not unconditionally proven. Nevertheless, the Court considered that, bearing in
mind the aim of protecting children, who having not attained their age of major-
ity were in a vulnerable position, the federal legislator had the right to introduce
restrictions which were based on the presumption of a threat to children’s inter-
ests, especially as those restrictions only concerned the targeted direction of infor-
mation at children, and were not a general restriction on freedom of expression.!*
In the Court’s view, protecting children from such information correlated with the
provisions of the CRC, which proceeds from the idea that family is the fundamental
group in society and should be protected, and also that children must be protected
from all forms of sexual exploitation and abuse.'>*

Having discussed the aspects relating to the protection of children, the Court then
considered the applicants’ allegation of the discriminatory nature of the prohibi-
tion. In the Court’s view, the fact that the ban only extended to “non-traditional
sexual relationships” and not to “traditional sexual relationships” did not vio-
late the equality principle in the Federal Constitution. The Court acknowledged

150 Ibid., Para 3.
151 Ibid., Para 3.
152 Ibid., Para 3.2.
153 Ibid.

154 Ibid., Para 3.1.

ify1orpdwod 1o 3rrisn(

©s34n0d> ul suositad 3qb| ysuiebe uvoryeurwiidSIp buissaippe

9d112ead jepdipnf

73



EQUAL RIGHTS TRUST

the existence of negative stereotypes and prejudices against the “homosexual
minority in Russian society” but reiterated that the aim of overcoming such atti-
tudes cannot justify “imposition of social views departing from those generally
recognised in the Russian society”.!>> Moreover, the imposition on minors of
views about social orientations that are not generally accepted could lead to a
child’s alienation and hinder family relationships. Thus, in the Court’s view, the
constitutional guarantee of equality did not imply equal attitudes towards sex-
ual minorities in everyday life and therefore the ban on dissemination of infor-
mation included those instances which had the aim of overcoming such nega-
tive attitudes regarding “non-traditional” individuals.!*® At the same time, the
Court emphasised that the law in question did not imply a negative evaluation
of “homosexual relationships” nor did it prevent LGBT individuals from lawful
expression of their position through public actions.*’

The decision of the Constitutional Court on the meaning of Article 6.21 is bind-
ing on all representative, executive and judicial authorities as well as on organi-
sations and individuals.*>® Although the operative clause of the Court’s judgment
recognises the right of LGBT persons and advocates to freedom of expression
and assembly, the discussion of the limits of this right in the Court’s judgment is
such that it is difficult to envisage circumstances in which such rights could be
exercised when speaking about LGBT issues. This difficulty has been borne out
in practice, as the remainder of this Part will demonstrate. In addition, as will be
discussed below, the legal analysis of the “propaganda of non-traditional rela-
tionships” in the judgment of the Court is problematic in many respects.

First, the Court’s approach is inconsistent. On the one hand, the term “non-tra-
ditional sexual relationships” is used by the Court to denote sexual (physical)
relations only, the approach that is line with the literal wording of the law. On the
other hand, by using this term interchangeably with sexual orientation, sexual
identity, or lifestyle, and by opposing “non-traditional” relationships as against
family values, the Court implicitly states that such relationships are not only
about sexual conduct. This leads to a lack of clarity about whether the Court con-
siders that the law is protecting children from sexually explicit and age inappro-
priate information or from information about LGBT relationships more broadly
(such as emotional ties). Moreover, it is virtually impossible to draw a clear line
between information about LGBT relationships which refers to sexual relations
only and information which refers to the emotional affection of an individual
to a person of the same sex.'® The approach of the Constitutional Court fails

155 Ibid, Para 3.2.
156 Ibid.
157 Ibid., Para 3.3.

158 This is in accordance with the Federal Constitutional Law, “On the Constitutional Court of the Russian
Federation”.

159 See Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual
Orientation and Gender Identity, 2008; and The Guidelines for Psychological Practice with Lesbian, Gay,
and Bisexual Clients, adopted by the APA Council of Representatives, 18-20 February 2011, available at:
http://www.apa.org/pi/lgbt/resources/guidelines.aspx.



to take into account these important aspects and therefore proceeds from the
simplified presumption that the ban on “propaganda of non-traditional sexual
relationships” serves the legitimate aim of protecting minors from obscene or
age-inappropriate information about LGBT relationships.!¢°

Second, the failure of the Court to tackle the openly discriminatory nature of the
law sends a strong message that public information about being LGBT is illegal,
and as demonstrated in the Part below, the interests of the child have become no
more than a pretext for restricting any public speech regarding LGBT issues. The
finding of the Court that the law does not imply a negative evaluation of LGBT
relationships sits ill with the overall conclusion of the Court that the restriction
of freedom of speech on account of “homosexual propaganda” pursues a legiti-
mate aim: if being LGBT is not immoral or harmful, there is no need to protect
children from receiving any information about being LGBT nor can such infor-
mation infringe on another’s dignity. Similarly, the findings of the Court that the
ban on propaganda does not interfere with individual autonomy or prevent the
use by sexual minorities of all lawful ways of expressing their position on ques-
tions of their legal status and protection of their rights, including through the
organisation and holding of public assemblies, in reality become merely theo-
retical because they cannot be reconciled with the key findings of the Constitu-
tional Court that restrictions on minors’ exposure to information about sexual
minorities is justified because one cannot challenge the “traditional”, i.e. differ-
ent-sex relationships, understanding of public morals. Moreover, the wording
of the federal law does not leave any doubts about the legislator’s reproach of
“non-traditional” (same sex) sexual relationships: it prohibits propaganda of
such relationships on the pretext of preventing minors from forming a “distorted
understanding of the social equivalence of traditional and non-traditional sex-
ual relationships”.*®* The failure of the Constitutional Court to address this point
sends a strong message to society by labelling LGBT relationships of “lesser
social equivalence” to different-sex relationships.

The Constitutional Court did not explain why an additional ban on dissemination
of information about same-sex sexual relationships is necessary when children
are already protected from receiving sexually explicit information by the Crimi-
nal Code.'® The Constitutional Court also failed to explain why the prohibition of
“propaganda of homosexuality” is essential for protecting the traditional family
and why other measures, unrelated to sexual orientation, are not sufficient.

As will be discussed below, the approach of the Constitutional Court (and other
courts) to the interpretation of the ban, and the ban itself, contravenes the rights
to freedom of expression and assembly guaranteed in international and Euro-
pean human rights law, and also the prohibition on discrimination.

160 See above, note 14, Para 3.2.
161 Ibid., Para 3.2.

162 Article 135 of the Criminal Code prohibits lecherous actions against minors and Article 242 prohibits the
dissemination of pornography to minors.
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2.3.3.2 Prosecutions Pursuant to Article 6.21(2) of the Code of Administrative
Offences

Since 29 June 2013, when administrative liability for “propaganda of homosexu-
ality” among minors with the use of the media and the internet was introduced
under Article 6.21(2) of the Code of Administrative Offences, there have been
a limited number of cases of prosecution under this law of non-LGBT specific
media resources. As noted above in Part 2.3.3, Article 6.21(2) provides that
propaganda (dissemination of information in line with the definition set out in
6.21(1)) “committed with the use of the media and (or) information and telecom-
munications networks (including the “Internet” network), unless these actions
constitute a criminal offence - shall be punishable by an administrative fine”.
One such case was initiated by the Federal Service for Supervision of Commu-
nications, Information Technology, and Mass Media (Roskomnadzor), the offi-
cial government body responsible for overseeing the media.'®® The proceedings
were instituted following the publication of an article online about a geography
teacher who had been forced to resign because of his LGBT rights advocacy.!*
The newspaper did not include a notice that it was prohibited for persons under
18 (the majority of printed materials in Russia, including books and periodicals,
must include a notification specifying what reading age they are suitable for).
On 30 January 2014, the justice of the peace in Khabarovsk found the Editor-
in-Chief of the regional newspaper in which the article appeared liable under
Article 6.21(2). The justice of the peace took into account the opinion of a Pro-
fessor of Pedagogics who stated that the article drew “attention to the problem
[of non-traditional sexual relationships] of teenagers, and as the age-related fea-
tures [of teenagers] do not allow them to yet have completely developed their
sexual identity, it is possible that this situation could make them to doubt their
sexual identity.” In her view, the article was a “violation of the freedom to choose
sexual identity.” The justice of the peace did not analyse the content or the aims
of the article, and ordered the Editor-in-Chief to pay a fine of 50,000 roubles.®®

The decision was upheld on appeal by the Central District Court of Khabarovsk.
The Court relied on the opinion of the same expert that:

[T]he text presented (...) contains a number of positive statements
(...) aimed at creating a positive attitude to the hero of publica-
tion - the gay teacher - and towards non-traditional sexual rela-
tionships in general. The author systematically and consistently

163 For more information, see their website, available at: http://government.ru/en/department/58.

164 The article was an interview with the ex-teacher who explained that he had once participated in an
LGBT public action on the day against homophobia and that he was attacked after it. The interview-
ee claimed that his sexual orientation did not affect his professional performance and that he had nev-
er behaved in an openly gay manner in public. He argued that hatred has its roots in the family. See:
“A Story with Gayography” (Mctopus c reiiorpadueii), On-Line Magazine “Molodoy Dalnevostochnik”
(Mosnono#t JlanbHeBocTOYHUK), 20 September 2013, available at: http://www.mdgazet.ru/?module=ar-
ticles&action=view&id=299.

165 Judgment of the justice of the peace of judicial district no. 26 of the Central District of Khabarovsk, 30
January 2014 (IlocTraHOBJIEeHHME MHUPOBOro CyJbH cyJe6HOro ydyactka Ne 26 lleHTpasbHOro paioHa
Xab6aposcka ot 30 ssuBaps 2014 roga).



generates a positive image in the reader of the teacher; depicts
the teacher as a champion of the idea that, in spite of harassment,
he was ready to defend his right to a different sexual orienta-
tion (...) The bright and positive (...) as opposed to heartless and
aggressive world of heterosexuals. The hero of the material, the
teacher, enjoys prestige among adolescent students. The private,
and especially the sexual, life of the teacher is therefore the sub-
ject of increased interest of the students. (...) The article can form
in adolescents negative feelings towards heterosexuals in general,
to their family and their parents in particular. The author of the
article uses manipulative techniques to attract attention to the
problem, giving it weight and importance.'®®

In another instance involving a non-LGBT specific media source in March 2014,
the justice of the peace in Moscow dismissed a case instituted by the Roskom-
nadzor against the Editor-in-Chief of a TV channel for airing a French movie,
“Les chansons d’amour” (“Love Songs”), which had been show at the Cannes
Film Festival in 2007. The Roskomndazor alleged that the movie promoted
“non-traditional relationships” because the main character “finds consolation
by having a relationship with a person of the same sex after the death of anoth-
er.”17 The justice of the peace ordered an assessment of the movie by a psy-
cho-linguistic expert, who concluded that there were no elements identified in
the film which promoted LGBT relationships or which denied or disrespected
traditional relationships.

On 16 March 2015, a publishing house in Vladivostok was found liable under
Article 6.21(2) for publishing an article in a magazine discussing three lesbian
relationships. The article, “When Like Charges Get Attracted”, discussed the
different experiences of lesbian relationships and was accompanied by photo-
graphic illustrations.’®® The judge ordered the publishing house to pay a fine
of 1,000,000 roubles (approximately USD 15,000). The judge did not analyse
the contents of the article but referred to the findings of a linguistic expert’s
report. This report concluded that the article contained “information that cre-
ates an image of the attractiveness of non-traditional sexual relationships”,
and contained “statements with respect to non-traditional relationships which
could form unconventional sexual attitudes among minors.” The judge noted

166 Judgment of the Central District Court of Khabarovsk of 7 April 2014, case no. 12-145/14 (Pewmenue
LlenTpanbHOro paiioHHoro cysa Xabaposcka ot 7 anpesst 2014 roga no ey Ne 12-145/14).

167 Judgment of the justice of the peace of judicial district no. 412 of the Odintsovskiy District of Moscow, 24
March 2014, No. 5-69/14 (IlocTaHOBJIEHHE MUPOBOTO CYAbH CyAe6HOro yyacTka N2 412 O JuHII0BCKOTO
paiioHa MockBsl oT 24 MmapTta 2014 roga no feny Ne 5-69/14).

168 Judgment of the Frunzenskiy District Court of Vladivostok of 16 March 2015, No. 5-25/2015. (Pewenue
PpyH3eHckoro palioHHoro cyaa BiaguBoctoka ot 16 Mapta 2015 roga mo gesny Ne 5-25/2015). The
article “When Like Charges Get Attracted” described three stories of lesbian couples: how they met, what
it felt like to be attracted to a girl, what intimate relationships meant to them. One of the stories covered a
couple who met when they were 16. The stories contained descriptions of sexual experiences, such as (in
the most explicit parts): “We were very young, beautiful, sexual, plastic. We were kissing each other, gig-
gling (...) our excitement grew. Forget Internet porn - everything was much more attractive in the mirror
in front of us.”
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that the magazine only had a notification that it was restricted to those aged 16
and over (such that is it was not prohibited for those between 16 and 18), and
took into account the “importance of sexual education of children and their
proper orientation.”1%?

The decision was upheld on appeal by the Primorsky Regional Court, which held
that the article formed an image of the attractiveness of “non-traditional” (les-
bian) relationships.!’® The Court referred to the legal reasoning of the Constitu-
tional Court in relation to Article 6.21'7* to support its finding that the goal of
the legislative ban on propaganda is to protect children from the “influence of
information able to urge them on to unconventional sexual relationships”.}”

Proceedings have also been instituted pursuant to Article 6.21(2) against LGBT
specific media. The following case demonstrates that the authorities and courts
consider that dissemination of information includes a failure by those moderating
online platforms to remove information that amounts to propaganda. In Febru-
ary 2014, the police in Nizhny Tagil instituted proceedings under Article 6.21(2)
against Elena Klimova, the administrator of a well-known online support group
for LGBT teenagers, “Children-404". Ms Klimova has run Children-404 since 2012
together with several other volunteers and psychologists. The idea of the group
is to offer LGBT teenagers an opportunity to request support, including peer sup-
port or professional advice, on an anonymous basis. Teenagers can publish letters
detailing their personal stories to seek comments from others, or they can request
private consultations. Ms Klimova, together with the other moderators of the web-
site, reviewed letters before posting them on the website and also reviewed com-
ments (which could be published without being reviewed by a moderator first) to
ensure that the information published did not discuss issues of sexual conduct or
dating and to ensure that no obscene or offensive language is used. Ms Klimova
and the other administrators did not post comments or materials themselves.

In bringing the case against Ms Klimova, the police did not rely on any spe-
cific information on the website but instead alleged that its contents in general
amounted to prohibited propaganda. Before the Dzerzhinskiy District Court
of Nizhniy Tagil, Ms Klimova argued that the Children-404 project was set up
to support LGBT teenagers and to prevent suicides among them. She argued
that the online content did not promote any sexual conduct, and further that
the prosecution violated international human rights standards. On 24 February
2014, the Court discontinued the case due to a lack of a criminal act having taken
place. The Court referred to an expert statement from a local psychologist and
explained that the materials of the website were aimed at providing emotional
and psychological support to young people who experience emotional distress

169 Ibid.

170 Judgment of the Primorskiy Krai Court, 30 April 2015, No. 7-12-168 (Pemenue [IpumMopckoro kpaeBoro
cyna ot 30 anpesist 2015 roza no gesy Ne 7-12-168).

171 Judgment of the Constitutional Court of the Russian Federation, 23 September 2014, No. 24-P (Ilocra-
HoBsieHne Koncrurtynuonnoro Cyna Poccuiickoit ®esepanuu ot 23 ceHTsa6ps 2014 roza Ne 24-11).

172 See above, note 170.



due to their sexual orientation and gender identity, as well as who suffered from
hate speech and homophobic acts.!”?

However, on 18 November 2014, the Roskomnadzor instituted proceedings
against Ms Klimova on the basis of Article 6.21(2). The proceedings were
prompted by a complaint to the Roskomnadzor from the Young Guard, a patri-
otic movement affiliated with the United Russia, the political party currently
holding the majority of seats in Parliament. The Roskomnadzor alleged that:

The community “Children-404 LGBT teenagers” is a group freely
accessible on the Internet which publicly discusses stories of chil-
dren with non-traditional sexual orientation and gives a range of
advice and well-wishing sentiments to its users. In the Community
there is no (...) warning about the restrictions on the distribution of
this kind of information among children. In general the materials
posted in the Community are directed toward the formation among
minors of non-traditional sexual attitudes, attraction to non-tra-
ditional sexual relationships, and the distorted representation of
social equality between traditional and non-traditional sexual
relationships.*™

According to the Roskomnadzor, the information contained in the online com-
munity was mainly focused on the creation of a:

Positive image of non-traditional sexual relationships in the eyes of
children, their equivalence to, and in some cases superiority over,
traditional relationships. Such relationships are strongly endorsed,
supported and receive endorsing positive user comments. At the
same time, in this community there is almost no information about
how these relationships are non-traditional in the understanding
of the regulations, customs and practices of the Russian Federa-
tion. Thereby creating an increased concentration of attention by
minors on the issues of non-traditional sexual relationships, which
could significantly deform children’s ideas about constitutional
values such as family, motherhood, fatherhood, and childhood, and
have a negative impact not only on the child’s mental state and
development but also on his social adaptation.'”

To support this conclusion, the Roskomnadzor cited excerpts from the letters
posted by users of the online community. These included a contribution titled,
“More often than not I'm proud that I'm gay,” which contained the statements:

173 Judgment of the Dzerzhinskiy District Court of Nizniy Tagil, 28 February 2014, No. 5-18/2014 (IlocTa-
HOBJIeHHe [[3epKMHCKOTO paloHHOTO cy1a ropoja HukHero Tarusa ot 28 peBpasns 2014 roga o ey
Ne 5-18/2014).

174 Record of administrative proceedings of 18 November 2014 no. 01-1-41-14-1610 ([IpoTokos 06 afMHu-
HUCTPATHUBHOM IpaBoHapyIleHU! oT 18 Hos16ps 2014 roga Ne 01-1-41-14-1610).

175 Ibid.
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Sometimes I'm proud to be gay, sometimes I think I'm bi, and then |
think that, maybe, it was when [ was a child I had a shift in mental-
ity and I became like that. But more often than not I'm proud to be
gay, and it sounds good (...) And I have something to be proud of, 1
have a boyfriend.”®

The “Pride” of the LGBT community - from the philosophy of which
stems the tradition of “Pride” parades or “Prides” - is a pride not
associated with sexual orientation itself, but with the fact that,
through a path of total destruction, imprisonment, discrimination
and humiliation, the people of the LGBT community showed cour-
age, solidarity and perseverance, having defended their historical
right to human dignity.'”’

The Roskomnadzor also referred to a video-message posted in the community
in which a man states that he is proud to be gay, that he became a confident
person after he realised his sexual orientation, and that LGBT teens are special
and beautiful like no other. The Roskomnadzor stated that these materials, in
general, are designed to inspire in children the idea that to be LGBT means to be
a courageous, strong, self-assured, resilient person with a sense of dignity and
self-worth, and that same-sex relationships are superior to traditional ones.!”®
Referring to comments such as the following, the Roskomnadzor considered
that such comments openly express a negative attitude toward a mother who
condemned a gay teenager and encouraged him to ignore and ridicule her com-
plaints about his sexual orientation:

Conflicts [with your mother] can be resolved by the “smile and
wave” method (we nod and let things fly past our ears, we do not
respond) or by the “boggart-style”: think of your mother looking
ridiculous (there’s no prompt: you have to think it up yourself, just
envision her with a clown nose), so that you do not wound her.

Yeah (...) so your parents got to you! Wipe your tears, you hear?
You have great perspective, your life has just begun and soon your
troubles will end. You will start a new life, have new sensations, new
appointments and a lot of other new things! The author of the com-
ment above is right: your mom was being a fool, she will die a fool,
and she shouldn’t think that in her old age people will crawl on
their knees before her and fork out money!*’

In the view of the Roskomnadzor, such comments were contrary to Article 38(1)
and (2) of the Constitution and Article 63(1) of the Family Code of the Russian

176 Anonymous, Comment made on online platform Children-404, 20 October 2014. All the letters and com-
ments were originally available at: http://vk.com/deti404_vk. However, since 20 September 2015 this
page is blocked by a court order (see Part 2.3.3.3 below).

177 Anonymous, Comment made on online platform Children-404, 20 October 2014.
178 See above, note 174.
179 Anonymous, Comment made on online platform Children-404, 20 October 2014.



Federation, which states that motherhood, childhood and the family are under
the protection of the state and parents have the primary responsible for the
upbringing and development of their children, and must take care of their chil-
dren’s health and physical, mental, spiritual and moral development.'#°

The following comment was considered by the Roskomnadzor to create a posi-
tive attitude towards non-traditional relationships, treating them as though they
are equivalent to traditional relationships, and possibly as a more attractive type
of relationship.

On March 26", when we went for a walk, it was in the forest, we
romped around with each other, we flung each other in the snow
banks, laughing (this is the first time we touched each other!) and
in the evening of this memorable day I decided to ask (...) to be my
girlfriend, and she accepted my offer *-* God, I was so afraid to do
it, I could not even imagine that I would hear a positive response
:DIT IS THE ONLY DAY THAT STILL MAKES ME SMILE, MY HEART
BEATING FASTER THAN USUAL!!!!'8

Another post on the community was headed, “The Phrase ‘It Is Not A Choice, We
Are What We Are’ From The Lips Of A Teacher At A Grade School Sounds Unfa-
miliar And Weird”, had the following comments posted:

Happiness to you, author, and find new, good friends. I'm sure for
us, too, sooner or later things will change for the better. Because we
are the future, each of us. There is equality in the U.S., yes, but it did
not fall out of the sky - people fought for it and got it.'®*

The phrase “it’s not a choice, we are what we are” sounds like you are
being absolved of guilt. Like, it’s not my fault, it’s all nature, I'm made
like this. But there’s no need to be absolved. It doesn’t matter whether
it’s a choice or not: what’s most important is that it’s your private life,
and anyone who wants to see you as something else, they can get lost.
When people accuse me of making a choice or something, decided to
be gay or bi or whatever - instead [of asking for absolution] I want
to tell them: “Yes,  made a choice because I have the full right, this is
my life!” (even if you did not make a choice, and were born [the way
you are]). Because those who dare to reproach me for daring to be
different from the majority can go to hell.*®

In the view of the Roskomnadzor, this commentary contained an assertion
designed to create among children the false impression that LGBT relationships

180 See above, note 174.
181 Anonymous, Comment made on online platform Children-404, 24 October 2014.
182 Anonymous, Comment made on online platform Children-404, 1 November 2014.

183 Anonymous, Comment made on online platform Children-404, 1 November 2014.
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were superior and exceptional to traditional ones and also contained informa-
tion about the social equivalence of “homosexual” and traditional relationships.
Finally, they considered that the following comments urged the teenage religious
believer to whom they were addressed, to refuse God in favour of “homosexual
relationships”, which they consider to violate the religious freedom of citizens
and put “non-traditional relationships” above the religious beliefs of the child.!8
The comments were posted in response to a post titled, “I hate myself. I Believe
in God and Believe that Sodomy is a Sin, even worse than suicide”:

If religion makes you unhappy and makes you feel like damaged
goods, isn’t it better to give it up? I understand giving up God is not
easy, but trust me, being an atheist is much easier. I myself decide
what is good and what is bad and don’t think about whether God
approves of my actions. You can change your religious beliefs, but to
change your [sexual] orientation is not in your power. I don’t need
a God who forbids me love. And you?%

Dear (...). People have written so many words of support that |
think it unnecessary to repeat what has already been said. I'll make
a note about only one. If your God is ready to punish you for what
you love, are you sure you need such a God?8

During the proceedings before the justice of the peace in Nizhniy Tagil, the
Roskomnadzor provided an expert opinion by Professor of Psychology Lidia
Matveeva from the Moscow State University, which had been commissioned by
the Young Guard. She concluded that the contents of the online community pro-
moted “non-traditional sexual relationships”, stating that:

1. The materials submitted for evaluation (as well as the page itself
in the social network VKontakte and site of Children-404) have a
general humanistic orientation. Their aim is to encourage people
with non-traditional sexual orientations to accept themselves as
they are, to install in them the hope of a full, dignified life and the
assurance of support from the group. Such a goal contributes to
the prevention of suicide attempts and suicides, common in this
community (according to surveys conducted by the authors of the
site Children-404, more than 30% of children and adolescents, once
they become aware of their homosexual orientation, have seriously
thought at least once about committing suicide). In addition, the
site indirectly calls to society as a whole to be more tolerant of peo-
ple who differ from the majority.

2. The goal of the creators of the internet resource is virtuous, but
the means they use are not adequate for this purpose, insofar as

184 See above, note 174.
185 Anonymous, Comment made on online platform Children-404, 29 October 2014.
186 Ibid.



they contain elements of both covert and overt propaganda of
non-traditional sexual relationships. Therefore, it is necessary to
involve medical professionals, psychologists and psychotherapists
in the work on this problem in order to develop state-sponsored
programs to support children and adults with pathological forms
of sexual identity.

3. Alongside this, placement of such materials containing elements
of hidden propaganda of homosexual relationships is very danger-
ous, because in fact there is an attempt to present non-traditional
sexual orientation as a norm (a variant of the norm), and thus to
“legitimise sin.” Of course, such a paradigm of social medium will
create a certain orientation in the formation of the psychological
needs and behavioural patterns of children and adolescents with a
psychologically immature gender identity.

4. In addition, it is clear there is the encouragement of the social
need of people with a non-traditional sexual orientation to expand
the community in order to feel more confident in society (to resist
social exclusion). However, calls to a “sexually traditional majority”
to be more tolerant toward gay minorities can and should be for-
mulated differently.*®

Based on these findings, her conclusion was that the materials may contribute to
the emergence of an interest in children about “non-traditional forms of sexual
behaviour” and that they amounted to propaganda. She also concluded that the
materials provided a “distorted picture of the social equivalence of traditional
and non-traditional sexual relationships”. 8

Having referred to this opinion, on 3 February 2015, the justice of the peace
found Elena Klimova liable for “propaganda of homosexuality” to minors on
the internet pursuant to Article 6.21(2) and ordered her to pay a fine of 50,000
roubles.’®® Ms Klimova argued in her defence that the Children-404 project
was set up to support LGBT teenagers and did not promote any sexual conduct.
To support her position she provided expert statements by a child psycholo-
gist from St. Petersburg Medical Academy and a psychiatrist, a member of the
local commission on minors’ issues. She also referred to the position of the
Constitutional Court, which had provided a restrictive interpretation of what

187 Report of the expert assessment of text materials and a video in the community “Children-404" with re-
gard to identifying characteristics of propaganda of non-traditional sexual realtionships among minors,
6 December 2014 (3akawueHue skcnepmu3bl MeKCMOBbIX MAMEPUAI08 U 8UJeOPOIUKA 8 coobujecmeae
“lemu 404” coyuanvHoll cemu “BKonmakme” Ha npedmem Ha/au4usi 8 HeM NPU3HAKO8 NPONA2aHobl
HemMpaduyuoHHbIX CeKCya/bHbIX OMHoweHull cpedu HecosepuleHHO/emHuUx, om 6 dekabps 2014 2oda),
available at: https://rkn.gov.ru/docs/JEkspertiza_Deti_404.pdf.

188 Ibid.

189 Judgment of the justice of the peace of the judicial district no. 5 of the Dzerzhinskiy District of Nizniy
Tagil of 3 August 2015, case no. 5-7/2015 (IlocTaHOBJIEHHE MHPOBOTO CYJbHU CyZeGHOTO ydacTKa
Ne 5 /I3ep»kUHCKOro paiioHHOro cyga ropojga HuxkHero Tarusa ot 3 ¢deBpans 2015 roja no geny
Ne 5-7/2015).
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amounted to prohibited propaganda. However, the justice of the peace disre-
garded all these arguments.'*?

The decision was appealed to the Dzerzhinskiy District Court of Nizhniy Tagil,
which reversed it on procedural grounds because the justice of the peace did not
specify which of Ms Klimova’s acts amounted to propaganda. The Court remitted
the case for a fresh hearing.’®* However, on 28 July 2015, following a new hear-
ing, the justice of the peace again found Ms Klimova liable and ordered her to pay
the same fine. As earlier, the justice of the peace based this decision exclusively
on the expert’s report by Matveeva, this time disregarding the opinions of five
other professors, including from the Moscow State University, who denounced
her findings.’”?> On 30 November 2015, the Dzerzhinskiy District Court of Nizh-
niy Tagil upheld the conviction.'®®* The Court found that the materials posted to
the website amounted to propaganda, again referring to the expert opinion:

In accordance with the said expert opinion, in the materials sub-
mitted to the expert there is information aimed at forming among
minors non-traditional sexual attitudes, the contents of the video-clip
and textual materials may encourage the development of an inter-
est among minors in non-traditional forms of sexual behavior. The
influence is on the cognitive, emotional, semantic and behavioural
levels, therefore it can be concluded that there is propaganda of
non-traditional sexual attitudes in the video-clip and texts. In addi-
tion, in these materials there is information forming a positive image
of a man with non-traditional sexual orientation. Belonging to this
community increases the self-esteem of an individual, makes his life
more comfortable, diverse, joyful, while the negative sides existing
in these communities are silenced. The information contained in the
materials examined forms an impression of the necessity of the social
equivalence of traditional and non-traditional sexual relations: it
contains a call for being proud of non-traditional sexual relation-
ships, it creates an illusory attractiveness of the LGBT-community in
which normal, clever and educated people interact, it describes this
world which is better and more comfortable than the ordinary (...)
Thus, it distorts the notion of the social equivalence of traditional and
non-traditional sexual relationships.***

190 Ibid.

191 Judgment of the Dzerzhinskiy District Court of Nizniy Tagil, 25 March 2015, No. 12-44 /2015 (PereHnue
JI3ep>KUHCKOI0 paloHHOTO cyja ropoga HuwxHero Tarusia ot 25 maprta 2015 roza no geny Ne 12-
44/2015).

192 Judgment of the justice of the peace of the judicial district no. 2 of the Dzerzhinskiy District of Nizniy
Tagil, 3 August 2015, No. 5-549/2015 (IlocTaHOBJIeHHE MHPOBOIrO CYAbH CyAeGHOrO ydacTKa
Ne 2 /Isep»kuHCKOro paioHHoro cyja ropoga HuxkHero Tarusa ot 3 aBrycra 2015 rosza mo geny
Ne 5-549/2015).

193 Judgment of the Dzerzhinskiy District Court of Nizniy Tagil, 30 November 2015, No. 12-215/2015
(Pewenue /I3epuHCcKoro paloHHoro cysa ropojia Huwxxero Tarusia ot 30 Hos6ps 2015 rozga no gesy
Ne 12-215/2015).

194 Ibid.



The Court then went on to determine that Ms Klimova could not have failed to
understand that the materials amounted to propaganda and that her posting of
them, and her failure to remove comments, amounted to dissemination:

As the justice of the peace correctly held the criterion for Klimova’s
guilt in committing the said offence is the inadequate performance of
her functions as the community’s administrator: Elena Klimova delib-
erately placed on the community’s page the users’ letters and did not
delete from the page comments containing propaganda of non-tradi-
tional sexual relations. She could not not understand that this trivial,
from her viewpoint, informing in this particular situation may have
characteristics of agitation (propaganda), however she reacted indif-
ferently, having disseminated (placed) information of the specific con-
tents on her page, accessible to Internet users, including minors.**®

2.3.3.3 Prohibition of information: Federal Law “On protection of children from
information harmful to their health and development”

In addition to Article 6.21(2) of the Code of Administrative Offences, which
allows for individuals to be prosecuted for disseminating propaganda, Russian
law also allows the Roskomnadzor or the courts to declare that certain informa-
tion cannot be disseminated, which includes requiring websites to be shut down.
In accordance with Article 15.1 of the Federal Law “On Information, Information
Technologies and Protection of Information” (Federal Law on Information),'*¢
the Roskomnadzor maintains a registry of domains and URLs that contain infor-
mation prohibited for dissemination in the Russian Federation. Websites listed
in this registry must be deleted by the domain owner within one day of being
listed. In the event that the domain’s owner does not comply with the request,
the service provider must restrict access to the website. The Roskomnadzor has
discretionary powers to list certain types of information, such as pornographic
images of minors, in the registry, a decision which can be challenged in court.'®”
However, in all other instances, a court order is needed to include information
in the registry.’”® Using this second avenue, in a case of alleged propaganda, the
Roskomnadzor or public prosecutor can seek a court order that the website con-
taining the propaganda must be shut down on the basis that dissemination of
propaganda is prohibited by the Federal Law “On protection of children from
information harmful to their health and development”.!*

195 Ibid.

196 Federal Law, “On Information, Information Technologies and Protection of Information”, No. 149-FZ, 27
July 2006 (®enepanbHblii 3akoH 0T 27 HtoJisg 1996 rosa Ne 149-03 “06 unpopmanuu, *HGOpPMaIMOHHBIX
TEXHOJIOTHSX U 0 3aliuTe HHopManuu”).

197 A list of the information which falls within the discretionary powers is provided in Article 15.1 and in-
cludes pornographic images of minors, explanations of how to manufacture narcotics and information on
methods of committing suicide.

198 See above, note 196, Article 15.1.

199 See above, note 80. The law prohibits information which “denies family values, promotes non-traditional
sexual relationships and forms disrespect for parents and (or) the other members of the family” among
children regardless of their age.
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Using this legal avenue, the public prosecutor in Barnaul initiated proceed-
ings seeking a court order declaring four pages of a social network “VKon-
takte” as prohibited information. The prosecution followed a complaint made
by a member of the local legislature to the prosecutor’s office. Three of the
pages included explicit sexual content on gay dating relating to teenagers.
However, the request also concerned the page of “Children-404” which, as
noted above, is monitored so as not to contain any sexual content, among
other things.??° The proceedings to close down the website of Children-404
were unrelated to the proceedings instituted by the Roskomnadzor against
Elena Klimova, the administrator of Children-404, although they were hap-
pening at the same time.

On 7 August 2015, the Central District Court of Barnaul declared the four
domains to contain prohibited information that could be placed on the registry
of domains banned for dissemination. The Court utilised a special procedure
for establishing facts of legal significance, which allows it to make an order
without summoning the owners of the domains when it considers that the pro-
ceedings are non-contentious.?’! Accordingly, Children-404 learned about the
court order only when the Roskomnadzor notified VKontakte that it had a duty
to shut down the page. The judgment of the Court was not provided to Chil-
dren-404. Although after Elena Klimova, the administrator of Children-404,
appealed the judgment to the Altayskiy Regional Court, the Children-404 web-
site was immediately shut down.

The Regional Court acknowledged the standing of Ms Klimova to appeal the judg-
ment as the administrator of Children-404. In her appeal, Ms Klimova argued
that the judgment of the District Court violated her right to defend the freedom
to disseminate information and that the failure of the District Court to summon
her to the proceedings was unlawful. She further argued that the court failed to
assess the actual contents of the Children-404 pages and to give due weight to
the goals of the Children-404 project. She referred to the decision of the Consti-
tutional Court of 23 September 2014 which limited the scope of the propaganda
law. However, the appeal was rejected by the Regional Court. The Regional Court
did not analyse the contents of the Children-404 web pages, instead referring
to the general provisions of the law prohibiting propaganda of “non-traditional
sexual relationships”. Moreover, the case file did not contain any information
about the contents of the internet pages of Children-404.2%2

In parallel to these proceedings, the public prosecutor in St. Petersburg filed a
request to the Oktyabrskiy District Court of St. Petersburg to have the contents
of the pages of Children-404 declared to be prohibited information pursuant

200 For more information about Children-404, see above, Part 2.3.3.3.

201 Judgmentofthe Central District Court of Barnaul, 7 August 2015, No.2-5816/15 (Pemenue LlenTpanbHOro
paiioHHoro cysa roposa bapHaysa ot 13 anpess 2016 rosa no gesny Ne 2-5816/15).

202 Decision of the Altayskiy Regional Court, 13 January 2016, No. 33-198/2016 (Onpezesienue AnTaickoro
KpaeBoro cyza ot 13 suBapst 2016 roga no fesy Ne 33-198/2016).



to the Federal Law on Information.?® The prosecution came following a com-
plaint from the Young Guard, who also provided the prosecutor with the expert
opinion issued by Lidia Matveeva. As occurred in the Barnaul proceedings, Chil-
dren-404 was not notified of the proceedings. In a judgment delivered on 25
March 2015, the District Court declared the pages of Children-404 to be pro-
hibited information. This judgment was made on the sole basis of the expert
opinion and without any analysis of the contents of the pages themselves.?** The
judgment was appealed by Ms Klimova to the St. Petersburg City Court, arguing
the same points that she had made in the proceedings in Barnaul. On 1 October
2015, the City Court quashed the judgment on the basis of the District Court’s
failure to summon Ms Klimova to the proceedings. However, the City Court then
discontinued the proceedings with reference to the 7 August 2015 judgment of
the Barnaul court as issued on the same matter. Accordingly, the Court did not
assess any arguments relating to the substantive merits of the appeal.?*®

On 21 September 2015, following the Barnaul court’s judgment of 7 August
2015, Children-404 launched a new version of its platform (which was the same
platform simply moved to a new web address). In November 2015, the public
prosecutor filed a new action with the Central District Court of Barnaul seeking
a court declaration that this new version of Children-404, which was launched
following the entry into force of the 7 August 2015 judgment, disseminated pro-
hibited information. The prosecutor provided copies of the general description
of the aims of the project and several letters of teenagers published on it as the
proof of propaganda of “non-traditional sexual relationships”. The prosecutor’s
request did not analyse the contents of these letters or the aims of the project.
On 13 April 2016, the District Court upheld the prosecutor’s request without
assessing the contents of any materials on Children-404.2°¢ The Court ignored
the expert opinions of a psychiatrist and a professor in psychology of the Mos-
cow State University, both of which explained that the project contained no ele-
ments of prohibited propaganda. On 22 June 2016, the judgment was upheld on
appeal by the Altayskiy Regional Court.?"’

2.3.4 Denial of Permission to Hold Public Assemblies
Whereas the previous parts considered cases in which individuals in public

assemblies were prosecuted for “propaganda of homosexuality” because of their
participation in LGBT assemblies, this Part considers cases in which permission

203 Prosecutors are able to initiate proceedings in their own jurisdiction which may overlap with proceed-
ings for the same matter instituted in another jurisdiction as there is no official co-operation between the
different regional prosecutors’ offices.

204 Judgment of the Oktyabrskiy District Court of St. Petersburg, 25 March 2015, No. 2-1551/2015 (Pewenue
OkTsa6pbckoro pailoHHoro cysa CankT-IleTep6ypra ot 25 MapTa 2015 roga no gesny Ne 2-1551/2015).

205 Decision of the St. Petersburg City Court, 1 October 2015, No. 33-12546/2015 (OnpezesneHue CaHKT-
[leTep6yprckoro ropojckoro cyaa ot 1 oktsabps 2015 roga no geny Ne 33-12546/2015).

206 Judgment of the Central District Court of Barnaul, 13 April 2016, No. 2-644 /16 (Pewmenue LlenTpanbHOro
paiioHHoro cyza ropoza bapnaysa ot 13 anpesist 2016 roza no geny Ne 2-644/16).

207 Decision of the Altayskiy Regional Court, 22 June 2016, No. 33-6785/2016 (OnpezesneHue AnTtaickoro
KpaeBoro cyza ot 22 utoHs 2016 roga o gesy Ne 33-6785/2016).
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was denied to hold the assemblies themselves. Pursuant to the Federal Law “On
Assemblies, Meetings, Demonstrations, Marches and Picketing”?%® (the Law on
Assemblies), the organiser of a public assembly must notify local authorities of
their intention to hold an assembly and provide the authorities with informa-
tion about the assembly, including its goals, time, place or route and number of
participants.?® This applies to all public assemblies other than in the case of a
protest (assembly or picket) by one person.

Since the first attempt to organise an official?!® public assembly advocating for
LGBT rights in 2006 by the leader of the Moscow advocacy group GayRussia,?!!
there have been numerous attempts to organise such assemblies in various cit-
ies in Russia, including Moscow, St. Petersburg, Kostroma, Ryazan, Arkhangelsk,
Tyumen and Kazan. In the overwhelming majority of instances, the authorities
refused permission to hold the proposed assemblies.?!2

These refusals were made on various grounds. In some cases, these grounds
were openly related to the LGBT theme of the event, such as when the author-
ities considered that an LGBT themed public assembly could not proceed
because of its disapproval by others, possible clashes between the activists
and opposing protesters, because such an assembly would cause offence to
religious feelings or violate public morals or because it would be harmful to
children and violate the prohibition of “homosexual propaganda”.?'?® In other
cases, discriminatory motives were covert as the authorities used other -

208 Federal Law, “On Assemblies, Meetings, Demonstrations, Marches and Picketing” 19 June 2004, No. 54-FZ
of (®enepanbHbli 3aKoH oT 19 uioHsa 2004 roga Ne 54-@3 “O cobpaHusAX, MUTUHIAX, IeMOHCTPALHUSIX,
HIeCTBUSAX U MTUKETUPOBAHUSAX ).

209 Ibid., Article 7.

210 Official is used here to refer to a public assembly held in accordance with the notification procedure pro-
vided in the Law on Assemblies.

211 “Moscow Gay Pride” (MockoBckuii reii-npaiiz), available at: www.gayrussia.eu/gayprides/moscow.

212 TopNews Agency, “The first LGBT assembly was permitted in Russia in 2010 in St. Petersburg”, 21
November 2010 (B Caukr-IleTepGypre mpomies nepBbld CAaHKLUOHHUPOBAHHBIH BJIACTAMH IHKET
npeJcTaBUTeJied CeKCyalbHbIX MeHbUIMHCTB), available at: http://www.topnews.ru/news_id_39182.
html; Council of Europe, Department for the Execution of Judgments of the European Court of Human
Rights, “Pending cases: current state of execution - Alekseyev v Russia”, available at: http://www.coe.in-
t/t/dghl/monitoring/execution/Reports/pendingCases_en.asp?CaseTitleOrNumber=alekseyev&State-
Code=RUS&SectionCode; and Council of Europe, Department for the Execution of Judgments of the Euro-
pean Court of Human Rights, “H/Exec(2014)5, Alekseyev v the Russian Federation”, 16 September 2014,
available at: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documen-
tld=09000016805929b8.

213 Council of Europe, Committee of Ministers, “Communication from NGOs (GayRussia and Moscow Pride)
(15/05/2015) in the case of Alekseyev against Russian Federation (Application No. 4916/07)", DH-
DD(2015)564, 29 May 2015, available at: https://rm.coe.int/CoERMPublicCommonSearchServices/
DisplayDCTMContent?documentld=09000016804a7b5f; Council of Europe, Committee of Ministers,
“Communication from NGOs (“Coming Out”, Russian LGBT Network, ILGA-Europe) (04/02/2014) in the
case of Alekseyev against Russian Federation (Application No. 4916/07)”, DH-DD(2014)228, 13 Febru-
ary 2014, Paras 28 and 29, available at: https://rm.coe.int/CoERMPublicCommonSearchServices/Dis-
playDCTMContent?documentld=09000016804a1d42; and Council of Europe, Committee of Ministers,
“Communication from NGOs (International Lesbian, Gay, Bisexual, Trans and Intersex Association (‘IL-
GA-Europe’) and “Coming Out”) (15/05/2015) in the case of Alekseyev against Russian Federation (Ap-
plication No.4916/07)”, DH-DD(2015)565, 29 May 2015, available at: https://wcd.coe.int/com.instranet.
InstraServlet?command=com.instranet.CmdBlobGet&Instranetlmage=2756047&SecMode=1&Do-
cld=2273324&Usage=2.



ostensibly LGBT-neutral - pretexts for denying permission for an assembly,
such as that it would distract drivers and landscaping works.?'* For example,
in 2010 LGBT activists in St. Petersburg were denied permission to hold a Gay
Pride march due to various security or administrative reasons, including the
unsuitability of the location. However, in the same year the Young Guard, the
youth wing of pro-government party United Russia, was allowed to organise a
meeting in support of “family and traditional family values” in the same loca-
tion.??® Following the adoption of regional laws banning propaganda in numer-
ous Russian regions in 2011 and 2012, and eventually the federal law banning
so called “homosexual propaganda” in 2013, these laws have been routinely
used as the only, or the leading, legal ground for denying LGBT activists per-
mission to hold assemblies.

Our research identified over 70 court cases challenging refusals to permit LGBT
public assemblies. In most cases, the applicants raised discrimination argu-
ments. However, despite the fact that in at least 10 cases the courts accepted
that the refusal of permission to hold an assembly was unlawful, in no case was
it found that the authorities’ actions were discriminatory. The below overview
provides an analysis of the judicial reasoning in the cases concerning denial of
permission to hold LGBT public assemblies since the emergence of the majority
of regional and federal laws against “propaganda of homosexuality” in 2011. The
cases described are exemplary of the reasoning seen in most of these cases.

Between 2012 and 2013, the Mayor of the City of Arkhangelsk denied permission
to hold eight public assemblies on the basis that the assemblies would violate
either the Arkhangelsk Oblast Law “On certain measures of protection of morals
and health of children of the Arkhangelsk Oblast” or the Federal law “On Protec-
tion of Children from Information Harmful to their Health and Development”.
Each of the assemblies sought to advance similar aims: disseminating informa-
tion about discrimination against LGBT persons: informing the public about the
social equivalence of LGBT relationships and heterosexual relationships; crit-
icising the federal anti-propaganda law; and/or disseminating the President’s
statement that there should be no homophobia against LGBT persons.?'¢ In each

214 See, for example, Judgment of the Khimnkinskiy District Court of the Moscow Oblast, 22 May 2013, No.
2-4078/2013 (PeweHnss XMMKUHCKOTO TOpoAcKoro cyfa MockoBckoil o6siactu oT 30 Hosi6ps 2012
roza no zeny Ne 2-5868/2012 u ot 22 mas 2013 roza no fgesy Ne 2-4078/2013). Judgment of the Kh-
imnkinskiy District Court of the Moscow Oblast, 22 May 2013, No. 2-4078/2013 (Peienue XMuMKHHCKOT0
ropozckoro cyaa MockoBckoi o6sactu ot 22 mast 2013 roga mo ey Ne 2-4078/2013). For a descrip-
tion of four such cases in St. Petersburg see: Lashmankin and Others v Russia, Application No. 57818/09,
22 January 2013, Statement of Facts, available at: http://hudoc.echr.coe.int/eng?i=001-116762.

215 Ibid., Lashmankin and Others v Russia.

216 See Judgment of the Oktyabrsky District Court of Arkhangelsk, 27 January 2012, No. 2-938/2012
(Pewenne OKTAGpPbCKOro paloOHHOrO cyja ropoja ApxaHresbcka oT 27 siHBapsi 2012 roga no agesy
Ne 2-938/2012); Judgment of the Lomonosovskiy District Court of Arkhangelsk, 24 January 2013, No.
2-424/2013 (PeweHue JIOMOHOCOBCKOTO pallOHHOTI'O Cy/1a ropo/ia ApxaHresibcKa oT oT 24 siHBapst 2013
roga no ey Ne 2-424/2013); Judgment of the Oktyabrsky District Court of Arkhangelsk, 30 January
2014, No. 2-1496/2014 (PeweHue OKTsA6pbCKOro palOHHOTO cyJja ropoja ApxaHresbcka oT 30 ssHBaps
2014 ropa no meny Ne 2-1496/2014); and Judgment of the Oktyabrsky District Court of Arkhangels, 23
January 2014, No. 2-1045/2014 (Pewenue OKTA6pbCKOro palOHHOTO Cy/ia ropo/ia ApxaHreJsbcka oT 23
auBapa 2014 rozga mo gey Ne 2-1045/2014).

ifydrpdwod 10 3dxpsn(

©s34n0d> ul suositad 3qb| ysuiebe uvoryeurwiidSIp buissaippe

9d112ead jepdipnf

89



EQUAL RIGHTS TRUST

case, the organiser of the assembly challenged the refusal of permission in the
courts, and each refusal was upheld, with the courts variously noting that the
goal of “dissemination of information about the nature of homosexuality” is pro-
hibited under the Arkhangelsk Oblast Law,?'” and that the organisers had failed
to prove that they sought to disseminate information about LGBT persons in a
scientific way and without forming “an attractive image of non-traditional sex-
ual orientation” or a “distorted notion of social equivalence of heterosexual and
homosexual relations”?® In one case, the court did not accept that the refusal
to allow the assembly was discriminatory because the “contested decisions [of
the City Administration] are lawfully motivated by the need to secure public
interests and protection of public morals, including those of the minors”.?'? In
another; the Court concluded that “the applicant’s arguments of discrimination,
based on the sexual orientation of the participants in the assemblies and those
whom they sought to support, are unfounded.”??°

In May 2013, the St. Petersburg City Court upheld a decision to refuse permis-
sion to hold an assembly protesting against the federal law on propaganda, not-
ing that:

An attempt to disseminate leaflets calling for tolerance towards gays
and lesbians (...) shall be considered undesirable because of its poten-
tial threat to the moral and mental development of children.?*!

This was despite the initial refusal of the assembly being based on the fact that
other public assemblies were scheduled for the same time (and not on the basis
of purported possible harm to children).

In 2014, courts in both Sevastopol and Moscow upheld decisions to prevent
assemblies from going ahead. In Sevastopol, an assembly proposed to raise
public awareness on homophobia and discrimination against LGBT persons
and also on fascism and xenophobia. The Leninsky District Administration of
the City of Sevastopol refused permission for the assembly on the basis that
it would violate Article 16 of the Federal law “On Protection of Children from
Information Harmful to their Health and Development”. On 20 May 2014, the
Golovinskiy District Court of Moscow upheld this decision, noting that, “[a]n
attempt by the organiser to call for tolerance towards sexual minorities (...)
in places of traditional leisure of citizens with children violates prohibitions
established in the legislation”.?%

217 Ibid, Judgment of the Oktyabrsky District Court of Arkhangelsk, 27 January 2012.

218 See Judgment of the Oktyabrsky District Court of Arkhangels, 23 January 2014 and Judgment of the Okty-
abrsky District Court of Arkhangelsk, 30 January 2014, above, note 216.

219 Ibid, Judgment of the Oktyabrsky District Court of Arkhangelsk, 30 January 2014.
220 See Judgment of the Oktyabrsky District Court of Arkhangels, 23 January 2014, above, note 216.

221 Appellate Decision of the St. Petersburg City Court, 22 May 2013, No. 33-18289/13 (AnesisiioHHOE
onpesesnenue CaHkT-IleTepbyprckoro ropoackoro cyga ot 22 mast 2013 roja o gesy Ne 33-18289/13).

222 Judgment of the Golovinskiy District Court of Moscow, 30 May 2014, No. 2-2754/14 (PeweHue
['onoBuHCKOrO palioHHOro cyAa Mocksbl oT 30 Mas 2014 roza mo gesy Ne 2-2754/14).



The assembly in Moscow aimed to call for repeal of the Ryazan Oblast Law on
propaganda following the decision of the HRC in the case of Irina Fedotova
v Russia.?”® The assembly was refused on the basis that its notification gave
grounds to believe that its goals violated the prohibition of propaganda of
“non-traditional sexual orientation”. On 22 January 2014, the Tverskoy District
Court of Moscow upheld this refusal, noting that the proposed assembly would
violate public morals. The Court noted that it was clear that the organisers
intended to influence the public, including minors, in relation to gay culture,
given that they only proposed to hold the assembly in a place that was open
and freely accessible and which was used for the leisure activities of families
and children. Finally, the Court concluded that the decision of the Moscow
authorities demonstrated no discriminatory motives on the basis of sexual
orientation, and that the organisers had incorrectly interpreted the judgment
of the ECtHR in Alekseyev v Russia.***

A recent case concerned the denial of authorisation of a meeting to be held in
St. Petersburg in May 2016 on the basis that the city authorities considered that
the aim of the assembly - to call for tolerant attitudes to LGBT individuals and to
demonstrate the peaceful intentions of LGBT individuals and their positive atti-
tude towards society - violated the ban on propaganda.?®® The Sestroretskiy Dis-
trict Court of St. Petersburg agreed and rejected the organisers’ argument that
the assembly would not involve any form of dissemination of information among
minors and that the assembly’s goals did not even mention any involvement of
minors. The Court held that because the assembly was planned to take place in
public, and that public spaces are open to children, this could not “exclude prop-
aganda by LGBT of their lifestyle to an unidentified number of people, including
children”.??® The Court added that the information which would be promoted
was not based on accepted traditional notions of family and marriage. In the
Court’s view, the legislative ban on such propaganda was not discriminatory
because it “applies to everyone on an equal basis”.??’

As can be seen from the above discussion, in a number of cases, even a protest
against legislation prohibiting “homosexual propaganda” was itself regarded as
such propaganda. The courts appear to act on a presumption that any public
reference to LGBT issues is immoral and that all information about such issues
is harmful. Two cases in Kostroma, in which judges made a distinction between
dissemination of information as part of the advocacy efforts of LGBT activists
and the prohibited “propaganda of homosexuality”, are an exception to the usual
approach which equates dissemination of information with propaganda.

223 See discussion above, Part 1.7.4.

224 Judgment of the Tverskoy District Court of Moscow, 22 January 2014, No. 2-1002/14 (Pemenue TBepc-
KOro palloHHOTO cy/Zia MockBbl oT 22 ssHBaps 2014 roja no gesny Ne 2-1002/14).

225 Judgment of the Sestroretskiy District Court of St. Petersburg, 18 May 2016, No. 2a-925/2016 (Pewenue
CecTpopenoro paiionHoro cysa CankT-Ilerep6ypra ot 18 mast 2016 roga no ey Ne 2a-925/2016).

226 Ibid.
227 Ibid.
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On 25 May 2014, gay rights activists notified the City Administration of Kostroma
of their intention to hold a Gay Pride march and a subsequent meeting on 1 June
2014. The march and the meeting were scheduled to take place in the centre of
Kostroma, with 50 people expected to attend. The aim was to raise public aware-
ness about homophobia and discrimination against LGBT individuals, and also
about fascism and xenophobia. On 27 May 2014, the Kostroma City Administra-
tion refused to agree to the meeting and the march. It noted that the proposed
event was to take place on 1 June 2014, which is International Children’s Day, and
that there would be children throughout the city, where it was proposed that the
march would take place. Therefore no alternative location could be proposed for
the march without the risk of violating the ban on propaganda.??® The Adminis-
tration further noted that the goals of the assembly suggested that it would vio-
late the federal ban on propaganda. In addition, the Administration emphasised
that it had received numerous petitions against the proposed assemblies and
that the Kostroma police had informed the Administration that protests against
the proposed march could lead to violent attacks against the activists. In view
of these concerns, the Administration concluded that it could not propose any
alternative locations for the proposed march and meeting.??

The organisers of the march appealed against this decision in the Sverdlovskiy
District Court of Kostroma, arguing that the purpose of the event was to attract
the attention of society and the authorities to discrimination against LGBT per-
sons and to the issue of homophobia. These aims could not be considered to
violate the requirements of morality. The organisers therefore believed that the
contested decision discriminated against LGBT persons, including against the
organisers of the planned public event. The organisers further alleged that the
authorities had a duty to propose an alternative location if the original location
was not suitable.?*°

The District Court allowed the complaint in part on 3 July 2014. The Court held
that because the decision of the Acting Head of the Administration of Kostroma
to refuse to allow the event had not proposed a change of place or time to hold
the event, the decision was illegal and violated the organisers’ right under Arti-
cle 31 of the Federal Constitution to assemble peacefully, without weapons, and
to hold processions.?3! However, the Court found that the part of the decision
that notified the organisers of their responsibility not to promote non-tradi-
tional sexual relationships among minors did not violate the organisers’ rights.
The Court explained that it was impossible to establish from the notification to
hold the march what kind of specific tools would be used to attract attention in
the course of the march, therefore the warning was preventive in nature and
met the objectives of the rule of law and public order during public events. The
notification by the authorities referred to potential violations of the prohibition

228 Judgment of the Sverdlovskiy District Court of Kostroma, 3 July 2014, No. 2-2904/2014 (PeweHnue
CBepasioBcKoro paronHoro cyga Kocrpomsl ot 3 utosist 2014 roga no geny Ne 2-2904/2014).

229 Ibid.
230 Ibid.
231 Ibid.



on propaganda, but did not evaluate the proposed activities as propaganda of
non-traditional sexual relationships in the affirmative. As such, the ban on prop-
aganda was not the ground for refusal. The Court did not address the argument
about the discriminatory nature of such a warning.?%2

The Kostroma Oblast Court, which reviewed this judgment on appeal, did not agree
with the District Court that the aims of the proposed assemblies had no bearing on
the decision to refuse permission to hold them.?*3 The Oblast Court held:

Having agreed with the arguments of the Administration that it
was impossible to ensure security of the march on 1 June 2014,
the court of first instance proceeded from the fact that there have
been appeals of organisations and citizens to the administration
of Kostroma calling for a ban on such events, as well as taking
into account the fact that the personnel of law-enforcement bod-
ies were busy to ensure the protection of public order during the
festive events. (...) The mere existence of the risk is not sufficient
for the prohibition of activities, and a preliminary assessment of
the potential danger had not been carried out by the Adminis-
tration. The Court had not been furnished with any data on the
potential level of threat and the inability to neutralise it by all
the methods provided for by law. The need to ensure public order
during the festivities clearly did not exclude the possibility of pro-
viding the security of the march with a small number of partici-
pants (50 people).

There are no reasons to believe that the declared aim of the event
violated the prohibition established by the Federal Law of 29
December 2010 Ne 436-FZ “On protection of children from informa-
tion harmful to their health and development” and the Federal Law
of 24 July 1998 Ne 124-FZ “On Basic Guarantees Child Rights in the
Russian Federation’. (...) The objectives of the march, declared in
its notification, (...) do not evidence an intent to promote non-tra-
ditional sexual relationships. A reference to people of homosex-
ual orientation as such is not propaganda. The legislative ban on
propaganda of non-traditional sexual relationships among minors
does not prevent holding public events in the manner prescribed
by law, including open public debate about the social status of sex-
ual minorities and their rights, without imposing their attitudes
on minors. Evidence showing that the actual purpose of the public
assemblies was different from the ones specified in the notification,
and that it was aimed at the violation of the prohibitions estab-
lished by federal law, was not presented.?3*

232 Ibid.

233 Appellate decision of the Kostroma Oblast Court, 8 September 2014, No. 33-1472/2014 (AnesisiluOHHOE
onpezeneHue KoctpoMckoro o61acTHOTO cyAa oT 8 ceHTs16ps 2014 roza mo ey Ne 33-1472/2014).

234 Ibid.
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In a similar case in Kostroma in 2014, the same activists were denied permission
to hold a standing assembly with the aim of disseminating the statement: “Homo-
sexuality is not a perversion. Grass hockey and ice ballet are” in order to call for
tolerance towards sexual minorities. The Sverdlovskiy District Court of Kostroma
rejected the argument of the city authorities that the assembly would promote
“non-traditional sexual relationships”.?*> Furthermore, the Court disagreed with
the Administration that possible protests against the assembly were a legitimate
ground for refusing it. The Court held that the negative attitude of the public in
relation to the activities of the activists did not allow the Administration to resolve
the issue of the approval of public events, guided solely by motives of administra-
tive convenience, and was not sufficient to objectively indicate that security meas-
ures were not possible. The judgment was upheld on appeal.3¢

However, in 2015, the Kostroma Oblast Court upheld a decision of the Kostroma
City Administration refusing to allow an assembly aimed at raising awareness of
the rights of LGBT persons, and fighting intolerance towards LGBT persons. The
City Administration concluded that the assembly would violate Article 6.21 of
the Code of Administrative Offences, a decision which was upheld in the Sverd-
lovskiy District Court of Kostroma.?*” On 19 January 2015, the Kostroma Oblast
Court upheld this decision, noting that:

References in the [organiser’s] appeal to the numerous recom-
mendations of the Parliamentary Assembly and the Committee of
Ministers of the Council of Europe, the UN Committee on Human
Rights and the European Court of Human Rights, as well as the
acts of the Constitutional and Supreme Courts of the Russian
Federation which recognise as impermissible discrimination on
grounds of sexual orientation, do not evidence the unlawfulness
of the judgment because that the declared public events were not
permitted was not due to discriminatory grounds, but because the
law prohibits dissemination to minors of information regarding
sexual orientation, which can harm the healthy development of
children, the protection of which is required not only by Russian,
but also by international law.?*®

2.3.5 Summary

Russia has a number of restrictive laws which are being used to impinge on
the freedom of expression and assembly of LGBT persons and their support-

235 Judgment of the Sverdlovskiy District Court of Kostroma, 11 June 2014, No. 2-2529/2014 (PeweHue
CepauioBckoro o6siactHoro cysa Koctpomel ot 11 utons 2014 rosa no gesy Ne 2-2529/2014).

236 Appellate decision of the Kostroma Oblast Court, 1 September 2014, No. 33-1401/2014 (AnesisiiuOHHOE
onpegeneHue KoctpoMckoro o6siactHOro cysa oT 1 ceHTsiopst 2014 roga no gesy Ne 33-1401/2014).

237 Judgment of the Sverdlovskiy District Court of Kostroma, 27 October 2014, No. 2-4309/2014 (PemeHnue
CepauioBckoro o6iactHoro cysa Koctpomel ot 27 okTsa6pst 2014 roga o ey Ne 2-4309/2014).

238 Appellate decision of the Kostroma Oblast Court, 19 January 2015, No. 33-51/2015 (AnesisiiiuoHHOe
onpezenenune Kocrpomckoro o6sactHoro cyza oT 19 suBaps 2015 roga o gesy Ne 33-51/2015).



ers. Most notably, the Russian anti-propaganda laws are blatantly discrimina-
tory and have been rightly criticised by various UN and European bodies.?*’
The approach of the courts to reviewing the application of these laws by the
authorities is far from being in accordance with international and European
human rights standards for the upholding of the right to enjoy both freedom
of expression and assembly without discrimination on grounds of sexual ori-
entation. While the courts state that they are restricting the application of the
propaganda laws by interpreting them in accordance with the Federal Consti-
tution and also international and European human rights standards, it is clear
that the courts are not properly assessing the necessity and proportionality
of restrictions on expression and assembly imposed on the basis of the law.
Justifications of restrictions which are based on public morals, family values
and the protection of children are accepted almost without question by courts,
with no or very little analysis of the links between such aims and the restric-
tions put in place. Many of the courts demonstrate discriminatory attitudes
themselves; equating LGBT relationships with immorality or accepting justifi-
cations based on discriminatory attitudes under the guise of protecting public
morals or the rights of children.

The decision of the Constitutional Court when asked to review the constitu-
tionality of the federal anti-propaganda law is indicative of the problematic
approach taken by the Russian courts. Instead of tackling stigma and preju-
dice, which often results in hate-motivated violence against LGBT individu-
als, the judgment of the Constitutional Court not only protected what is a dis-
criminatory and pejorative law, but effectively suggested that such prejudices
(“the lack of consensus in society in appraising persons with different sexual
orientation”) are legitimate considerations for justifying restrictions on dis-
semination of information about sexual minorities to minors, even when such
information seeks to educate minors on how to overcome such prejudices.
Such an approach fails to take into account numerous recommendations of
the UN%*? and Council of Europe,?*! which call on national authorities to take
positive measures in order to fight prejudices and discrimination against LGBT
persons. The ECtHR addressed the issue of moral judgments in the context of
the right to private life in Smith and Grady v the United Kingdom,*** which con-
cerned a policy of instant dismissal from the armed forces once a person was

239 European Parliament, Resolution on the EU’s priorities for the United Nations High Commissioner for
Refugees sessions in 2016, 2015/3035(RSP), 2016, Paras 45-46; Office of the High Commissioner for
Human Rights, “UN rights experts advise Russian Duma to scrap bill on ‘homosexuality propaganda”,
1 February 2013; Committee on the Rights of the Child, Concluding observations on the combined fourth
and fifth periodic reports of the Russian Federation, UN Doc. CRC/C/RUS/C0O/4-5, 25 February 2014, Para

25; see above, note 27; and see above, note 95, Paras 10.5, 10.8.

240 See, for example, Committee on the Rights of the Child, above, note 239, Para 25, which notes that the
Committee “recommends that the State party repeal its laws prohibiting propaganda of homosexuality
and ensure that children who belong to LGBTI groups or children from LGBTI families are not subjected
to any forms of discrimination by raising the public’s awareness of equality and non-discrimination on
the basis of sexual orientation and gender identity.”

241 See above, note 33.

242 Smith and Grady v the United Kingdom, Applications No. 33985/96 and 33986/96, 27 September 1999,
Para 97.
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identified as “homosexual”, and in S.L. v Austria,*** which concerned a higher
age of consent for sex between men. In both cases, the Court criticised legis-
lative provisions embodying a “predisposed bias on the part of a heterosexual
majority against a homosexual minority” and stated that these “negative atti-
tudes cannot of themselves be considered by the Court to amount to sufficient
justification for the differential treatment any more than similar negative atti-
tudes towards those of a different race, origin or colour”.?** The HRC, in a deci-
sion concerning charges laid under the Ryazan Oblast anti-propaganda law,
found that the Russian Government had not put forward any reasonable and
objective criteria for restricting the right to freedom of expression in relation
to “propaganda of homosexuality” as opposed to heterosexuality.?** The Com-
mittee reiterated its view in General Comment 34 that:

[L]imitations (...) for the purpose of protecting morals must be
based on principles not deriving exclusively from a single tradition.
Any such limitations must be understood in the light of universality
of human rights and the principle of non-discrimination.**¢

Contrary to the argument of the Russian authorities, accepted by the courts,
that the propaganda law protects children, in its most recent Concluding Obser-
vations on Russia, the Committee on the Rights of the Child noted its concern
that the law “encourages the stigmatisation of and discrimination against (...)
(LGBTI) persons, including children, and children from LGBTI families.”?*” The
Committee went on to note that it was:

[P]articularly concerned that the vague definitions of propaganda
used lead to the targeting and ongoing persecution of the country’s
LGBTI community, including through abuse and violence, in par-
ticular against underage LGBTI- rights activists.**®

Itis particularly concerning that the Constitutional Court was prepared to accept
the protection of children as a legitimate aim of the law, when it had noted that
the impact of providing children with information on LGBT relationships was
not proven.?*

The approach of the Russian authorities in restricting the right to peaceful
assembly for LGBT activists outside of the context of the propaganda law has
been criticised by the ECtHR. In Alekseyev v Russia, the ECtHR found that the
repeated refusal of authorities to allow pride marches to take place in Moscow

243 S.L.v Austria, Application No. 45330/99, 9 January 2003.

244 Ibid., Para 44.

245 See above, note 95, Para 10.6.

246 Ibid., Para 10.5.

247 See Committee on the Rights of the Child, above, note 239, Para 24.
248 Ibid.

249 See above, Part 2.3.2.



violated the right to peaceful assembly provided for by Article 11, the right to
an effective remedy pursuant to Article 13 and also the right to non-discrimina-
tion under Article 14, taken in conjunction with Article 11. Russia noted that the
bans were aimed at the protection of public order given that the marches would
lead to clashes with those opposed to them and the protection of public mor-
als as allowing the parades would insult the feelings of religious believers. The
Government claimed that there was no consensus among member states on the
extent to which “homosexuality” should be accepted, and that celebration of it
should take place in private, noting that they needed to be sensitive to the public
resentment of displays of “manifestation[s] of homosexuality”.?>°

The Court stated that it did not need to consider whether these aims were legit-
imate as the ban on pride marches was not necessary in a democratic society
and therefore violated Article 11.2°! In relation to the aim of public security, the
Court reiterated that states have a duty “to take reasonable and appropriate
measures to enable lawful demonst/rations to proceed peacefully’>? The Court
found that Russia had not adequately assessed the security risks to participants
or attempted to mitigate these, but instead had simply banned the parades. It
was also evident that any security concerns were secondary to the protection of
public morals.??

In relation to the argument that the marches would infringe on public morals,
the Court noted that the exercise of the right to freedom of assembly and other
ECHR rights by minority groups is not “conditional on its being accepted by
the majority”. If this were not the case, the rights of minority groups would
become “merely theoretical”?** The Court noted that the aim of the marches was
to “promote respect for human rights and freedoms and to call for tolerance
towards sexual minorities”** and:

[T]hat it was not the behaviour or the attire of the participants
that the authorities found objectionable but the very fact that they
wished to openly identify themselves as gay men or lesbians, indi-
vidually and as a group.?>®

The Court disagreed with the Government that there should be a wide margin of
appreciation in such cases given the lack of consensus, noting that:

There is no ambiguity about the other member States’ recognition of
the right of individuals to openly identify themselves as gay, lesbian or

250 See Alekseyev v Russia, above, note 61, Paras 56-63.
251 Ibid., Para 69.

252 Ibid., Para 73.

253 Ibid,, Paras 77-78.

254 Ibid, Para 81.

255 Ibid., Para 82.

256 Ibid.
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any other sexual minority, and to promote their rights and freedoms,
in particular by exercising their freedom of peaceful assembly.*>’

The Court concluded that the decision to ban the pride marches was not based
on “an acceptable assessment of the relevant facts” and that the bans were not
necessary in a democratic society.?*®

In relation to Article 14, the Court noted that particularly weighty reasons must
be put forward for distinctions made in relation to sexual orientation, and that
the margin of appreciation afforded to the state is narrow in such cases. If the
reason for the difference in treatment is based solely on sexual orientation, then
this would amount to discrimination, as was the case here.?%°

[t is clear that the restrictions placed on the rights to freedom of expression
and assembly of LGBT persons and activists are not being reviewed by Russian
courts in line with accepted human rights standards. Instead, courts are defer-
ring to the arguments put forward by authorities and the Government, namely
that such restrictions, including those enforced under the anti-propaganda law,
are necessary to protect public order, public morals and the rights of children.
This is despite the HRC, the CRC and the ECtHR having resoundingly rejected
such arguments, finding that the restrictions facing LGBT persons and activists
are neither necessary nor proportionate.2*°

2.4 Freedom of Association: Denial of Registration
to LGBT Organisations

The right to freedom of association is protected in both international and Euro-
pean human rights law. Article 22(1) of the ICCPR provides that “everyone has
the right to freedom of association with others”. In the ECHR, Article 11(1) pro-
tects the right to freedom of association with others together with the right to
peaceful assembly. As with the rights to freedom of assembly and expression, the
right to freedom of association may be restricted only when such restrictions
are provided for by law and are necessary in a democratic society.?s* The analy-
sis of what is necessary in a democratic society incorporates an examination of
whether the interference is necessary and proportionate.?®

257 Ibid., Paras 83-84.
258 Ibid., Paras 86-87.
259 Ibid., Paras 108-109.

260 An application has been made to the ECtHR alleging that the Russia anti-propaganda laws (both
federal and regional) violate the right to freedom of expression in Article 10 and also Article 14, taken
in conjuction with Article 10, of the ECHR. See Bayev and Others v Russia, Application No. 67667/09,
44092/12,56717/12, Communicated Case, 10 October 2013, available at: http://hudoc.echr.coe.int/en-
g?i=001-128180.

261 ICCPR, Article 22(1); and ECHR, Article 11(1).

262 Young, James And Webster v the United Kingdom, Application Nos. 7601/76 and 7806/77, 13 August
1981, Paras 62-65; Silver v the United Kingdom, Application Nos. 5947/72, 6205/73,7052/75,7061/75,
7107/75, 7113/75 and 7136/75, 25 March 1983, Paras 97-98; and Lingens v Austria, Application No.
9815/82, 8 July 1986, Paras 37-41. See also Human Rights Committee, General Comment No. 31 [80)],



The applicability of the right to freely associate with others has been recognised
as including the formation of non-governmental associations.?%® States are obli-
gated to respect and fully protect the rights of all individuals to associate, par-
ticularly persons belonging to vulnerable groups and minorities or espousing
minority and dissenting views, and human rights defenders.?®* Although it has
been recognised that the formation of associations embracing minority or dis-
senting views or beliefs may sometimes give rise to tensions, the Special Rappor-
teur on the rights to freedom of peaceful assembly and of association has made
it clear that this does not negate the state’s duty to protect against interference
with the right to association.?®® Both the HRC and the Committee of Ministers
have stated that states should ensure freedom of association without discrimi-
nation on the basis of sexual orientation or gender identity.?¢¢

The right to freedom of association is also protected in Russia through the Fed-
eral Constitution; Article 30(1) provides that “[e]veryone shall have the right
to association (...) The freedom of public associations activities shall be guar-
anteed.” As in the case of the rights to freedom of expression and assembly, the
right to freedom of association may be limited only in the circumstances pro-
vided for in Article 55(3) of the Federal Constitution.?®’

Since 2005, at least seven LGBT organisations have been denied registration
as legal entities in Russia. These entities are: Rainbow House (Tyumen), which
made three attempts to obtain registration; LGBT Organisation “Rakurs” (Arkhan-
gelsk); Movement for Marriage Equality (Moscow); Pride House Sochi (Krasnodar
Region); and LGBT Sports Association (Moscow). On five occasions, LGBT activists
appealed the denial of registration in the courts. Other than in Arkhangelsk, the
cases demonstrate that, far from carefully considering whether restrictions on the
right to freedom of association are strictly necessary, the approach of the courts
is to apply discriminatory and, at times illogical, justifications to conclude that the
formation of LGBT associations is contrary to national security and public morals
- going so far as to label such organisations as extremist.

2.4.1 Rakurs (Arkhangelsk)

In 2010, an Arkhangelsk NGO “Rakurs”, which was originally set up as a wom-
en’s organisation, decided to change its charter to become Arkhangelsk Regional

The nature of the general legal obligation imposed on States Parties to the Covenant, UN Doc. CCPR/C/21/
Rev.1/Add.13, 26 May 2004, Para 6.

263 Ramazanova and Others v Azerbaijan, Application No. 44363/02, 1 February 2007, Para 55; Tebieti
Miihafize Cemiyyeti and Israfilov v Azerbaijan, Application No. 37083/03, 8 October 2009; and Human
Rights Council, Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of asso-
ciation, Maina Kiai, UN Doc. A/HRC/20/27, 21 May 2012, Paras 51-52.

264 Human Rights Council, The rights to freedom of peaceful assembly and of association, UN Doc. A/HRC/24/L.7,
20 September 2013, Para 2.

265 See Human Rights Council, above, note 263, Para 64.

266 Human Rights Council, Report submitted by the United Nations High Commissioner for Human Rights on dis-
criminatory laws and practices and acts of violence against individuals based on their sexual orientation and
gender identity, UN Doc. A/HRC/19/41, 17 November 2011, Para 5; see above, note 37, Paras 9-12.

267 See above, Part 2.3.
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Non-Governmental Organisation of Social, Psychological and Legal Support to
Lesbian, Gay, Bisexual and Transgender Persons, “Rakurs”. The local Ministry of
Justice®®® denied registration to the new organisation because of its “extremist
nature” as defined in the Federal Law “On Countering Extremist Activities”.?*° In
particular, the Ministry of Justice held that the organisation’s goals were aimed
at the incitement of social hatred and discord between “heterosexual and homo-
sexual individuals”, propaganda of “non-traditional sexual orientation” and the
denial of the role of family in society.?”°

The decision of the Ministry of Justice was upheld by the Oktyabrskiy District
Court of Arkhangelsk.?”! However, the Arkhangelsk Oblast Court which subse-
quently heard the case on appeal quashed the District Court’s judgment, finding
the denial of registration unlawful. The Oblast Court found, contrary to the Min-
istry of Justice and the District Court, that the organisation’s goals were aimed at
the protection of human dignity, the protection of the rights and freedoms of vic-
tims of homophobia and discrimination, and providing social and psychological
support to such victims. Further, the Court found there was no evidence that the
organisation was planning to engage in propaganda of “non-traditional sexual
relationships” or denial of the role of family in society.?’? Accordingly, there was
no legitimate basis for restricting the right to freedom of assembly enshrined in
the ECHR or the Federal Constitution.?”?

This was the first decision by a Russian court in which the freedom of associ-
ation of an LGBT group was recognised. Although the Oblast Court in Arkhan-
gelsk did not explicitly criticise the denial of registration of Rakurs as dis-
criminatory, it de facto recognised that LGBT activists had the same right to
association as other persons. That said, the Court qualified its finding by only
recognising that right to the extent that the group did not “deny the role of
family” or engage in “propaganda of non-traditional sexual relationships”?’*
implying that it would be legitimate to deny registration of a NGO which did
either of those things. Accordingly, while the decision is welcome, it falls short
of the right to freedom of association protected under international human
rights law and the ECHR.

Furthermore, unfortunately the decision of the Oblast Court has had a limited
impact. As the following analysis shows, it has not led other courts to adopt the

268 The Ministry of Justice is the body responsible for the registration of all non-commercial entities in Rus-
sia.

269 See Federal Law “On Countering Extremist Activities”, above, note 38.

270 Judgment of the Oktyabrskiy District Court of Arkhangelsk, 22 September 2010, No. 2-3629/2010 (Pewmenue
OKTA6PbCKOro palloHHOTO cy/ia ApxaHresibcka oT 22 ceHTs6ps 2010 roza o gesny Ne 2-3629/2010).

271 Ibid.
272 Ibid.

273 Appellate Decision of the Arkhangelsk Oblast Court, 1 November 2010, No. 33-5258/2010 (AnesisiuoHHOe
ompeziesieHre ApXaHTeIbCKOro o6J1acTHOro cyza ot 1 Hoss6pst 2010 roga o gesy Ne 33-5258/2010).

274 Ibid.



same approach when considering cases related to the freedom of association of
LGBT organisations elsewhere in Russia.

2.4.2 Movement for Marriage Equality (Moscow)

In the same year that the Arkhangelsk Oblast Court made its decision in the Rakurs
case, a different narrative developed in Moscow. In January 2010, the Moscow
Department of the Ministry of Justice denied registration to the non-commercial
organisation Movement for Marriage Equality. According to Article 3 of the Move-
ment’s Charter, it was set up to offer:

[l]formational services to overcome discrimination, defamation
and violations of human rights on the basis of sexual orientation
and gender identity, as well as to promote compliance with human
rights in the marriage sphere and to achieve marriage equality for
LGBT individuals in the Russian Federation.?’®

The Department stated that its decision to deny registration was made pursuant
to the Law “On Non-Commercial Organisations”, which provides that registration
may be denied if statutory or other documents submitted for registration con-
tradict the Federal Constitution or other legislation.?’¢ In particular, the Depart-
ment considered that the aims of the proposed organisation violated Article 2(2)
of the Law “On Non-Commercial Organisations”, which provides that non-com-
mercial organisations can only be established for achieving social, charitable,
cultural, educational, scientific or administrative goals, as well as for the aims of
health care, development of sports, satisfying the spiritual or other non-pecuniary
needs of citizens, protections of rights and lawful interests of citizens and organi-
sations, conflict management, provision of legal aid and for other purposes aimed
at achieving public good.?”” In addition, the Department explained that the aim of
the organisation to achieve legal recognition of same-sex marriages contradicted
Article 12 of the Family Code of Russia, which provides that one of the conditions
for entering into marriage is the mutual voluntary consent of a man and woman.?’®

On 20 July 2010, the Gagarinsky District Court of Moscow upheld the Department’s
decision. The Court held that, while the law allows for establishing a non-commer-
cial organisation for any purpose aimed at achieving public good, such purpose
cannot seek to achieve aims known to contradict public order and public mor-
als.?’”? The Court further held that Article 10 of the Civil Code prohibited actions

275 Charter of the Movement for Marriage Equality, Article 3 (YcrtaB ABTOHOMHOH HeKOMMep4ecKOH
OpraHu3alyy NPaBOBbIX U COLUA/bHBIX yCAyT “/IBUKeHUs 3a 6payHoe paBHONpaBue”).

276 Federal Law “On Non-Commercial Organisations”, 12 January 1996, No. 7-FZ, Article 23.1 (CtaTpsa 23.1
DenepanbHbIi 3aK0H OT 12 AHBaps 1996 roga Ne 7-@3 “O HekoMMepYeCKUX OpraHU3anuax’).

277 Decision of the Main Department for Moscow of the Ministry of Justice, 12 January 2010 (Pewenue
['1aBHOrO ynpassienust MuHtocra Poccuu no roposy Mockse ot 12 siuBapst 2010 roza).

278 Ibid.

279 Judgmentof Gagarinsky District Courtof Moscow, 20 July 2010,No.2-2415/2010 (PeweHue l'arapuHckoro
parionHoro cyza Mocksbl ot 20 utosis 2010 roga no gesy Ne 2-2415/2010).
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that had the sole purpose of harming others or abusing other’s rights.?®® In the
Court’s view, aims such as those set out in Article 3 of the Movement’s Charter
contradicted public morals because “they are aimed at propaganda of support,
and recognition, of same-sex unions, increase of the number of citizens belonging
to sexual minorities, which violates prevalent notions of good and evil, good and
bad, vice and virtue and so on.”?! The Court noted that because the organisation
sought to disseminate information, it may have a “mass ideological impact” on cit-
izens.?® The Court did not explain why advocacy for legal recognition of same-sex
marriages and against discrimination against LGBT individuals violated public
order or public morals nor what the moral standard was.

The Court further noted that the achievement of the organisation’s goals may
“decrease [the] birth rate” because those goals contradict public morals, includ-
ing traditional family values.?®® To support its finding, the Court referred to a
decision of the Constitutional Court of 16 November 2006 which concluded that
neither the Federal Constitution nor international legal obligations require the
recognition of same-sex relationships.?%*

The applicants appealed to the Moscow City Court, arguing that the denial of
registration was discriminatory. In particular, they argued that the ban on
establishing an organisation advocating for LGBT rights violated Article 19 (the
general equality clause) of the Federal Constitution as well as numerous inter-
national treaties which recognise the right of sexual minorities to advocate for
their rights, including through freedom of assembly. However, none of these
arguments were addressed by the appellate Court, which, in December 2010,
upheld the judgment of the District Court.?%

2.4.3 Pride House in Sochi (Krasnodar Region)

In 2011, the Krasnodar Regional Department of the Ministry of Justice denied
registration to the non-commercial organisation, Pride House in Sochi. Pride
House in Sochi aimed to promote tolerance in sports, including the need to fight
homophobia in sport and to launch campaigns aimed at developing positive
attitudes towards LGBT sportspersons.?¢ Although its registration was denied
by the Krasnodar Regional Department of the Ministry of Justice on technical
grounds,?®” the Pervomaiskiy District Court of Krasnodar, which reviewed the

280 Ibid.
281 Ibid.
282 Ibid.
283 Ibid.
284 Ibid.

285 Appellate Decision of the Moscow City Court, 20 December 2010, No. 33-39388/2010 (AnesissiiuoHHOe
onpeiesieHue MOCKOBCKOI0o ropo/ickoro cyaa ot 20 neka6ps 2010 roza no gesny Ne 33-39388/2010).

286 Charter of the Pride House Sochi, Article 3 (YcraB KpacHozapckoro KpaeBoro peruoHaJbHOIO CIIOp-
TUBHOTI0 0611ecTBeHHOro ABmxeHus “Ilpaitg xayc B Coun”).

287 The technical grounds referred to by the Ministry of Justice included the unlawful usage of a foreign term
(“Pride House”) and inconsistencies within the organisation’s charter.



Department’s decision, held that the goals of the organisation were contrary to
public morals and state sovereignty.

The District Court considered that the awareness raising activities of the organ-
isation would have a “mass ideological influence” on citizens, contradicting the
fundamentals of public morals:

Such goals of the movement as promoting an understanding of the
need to combat homophobia and the creation of positive attitudes
towards LGBT sportsmen contradict the fundamental public morals
because they violate the concepts of good and evil, right and wrong,
vice and virtue. These goals contradict state policies in the sphere
of protection of family, motherhood and childhood, the movement’s
activities lead to propaganda of non-traditional sexual orientation,
which may undermine [the] security of Russian society and the state
[and] incite social and religious hatred and strife, which is also an
element of [the] extremist nature of the activities. Moreover, [these
goals] can undermine [the] sovereignty of [the] territorial integrity
of Russia by reducing its population.?®®

The appeal against this judgment was rejected by the Pervomaiskiy District
Court of Krasnodar on 4 April 2012 as it was made out of time.

2.4.4 Rainbow House (Tyumen)

In 2005, a group of activists in Tyumen created “Rainbow House” as a regional
public association with the aim of defending the rights of LGBT individuals. It
has since tried unsuccessfully on three separate occasions to become a regis-
tered organisation.

On its first attempt, in 2005, the local registration authority commissioned an
expert opinion from the Tyumen Institute of Legal Studies of the Interior Min-
istry of Russia on the compliance of the proposed organisation’s goals with
anti-extremism legislation. The Institute’s opinion, delivered on 31 July 2006,
read in part as follows:

[P]ropaganda of non-traditional sexual orientation by [the second
applicant] may qualify as extremist activity because the realisation
of the aims mentioned above involves not only protection of rights
and legitimate interests of citizens with non-traditional sexual ori-
entation, but also attempts to increase the number of such citizens
by converting those who, without such propaganda, would have
retained a traditional sexual orientation.*®

288 Judgment of the Pervomaiskiy District Court of Krasnodar, 20 February 2012, No. 2-1161/2012 (Pemwenue
[lepBoMaiickoro paioHHoro cya KpacHogapa ot 20 ¢eBpasns 2012 roja no gesny Ne 2-1161/2012).

289 Aleksander Zhdanov and Rainbow House v Russia, Application No. 12200/08, lodged 3 May 2008, State-
ment of Facts, available at: http://hudoc.echr.coe.int/eng?i=001-113100.
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The local registration authority accepted and endorsed the conclusions of
this expert opinion and opined that Rainbow House pursued extremist goals
prohibited by the Federal Law “On Countering Extremist Activities”?*° and
presented a danger to Russia’s national security. Accordingly, the authority
refused the organisation’s registration on 29 December 2006.2°! The author-
ity’s decision was unsuccessfully challenged before the Federal Registration
Service of the Ministry of Justice and then the Taganskiy District Court of Mos-
cow which, in its decision on 26 October 2007 referred to the expert opinion
of the Institute and repeated verbatim the decision of the authority, finding it
to have been justified, lawful and well-reasoned.?> Rainbow House’s argument
that an association could only be declared extremist by a judicial decision was
rejected because the Court considered that that rule applied only to registered
associations, whereas Rainbow House had never been registered. The found-
ers of Rainbow House commissioned an alternative expert opinion, which con-
cluded that the proposed organisation did not pursue any extremist goals.??
However, the District Court refused to consider this expert opinion because it
had not been submitted to the local registration authority by Rainbow House
when it applied for registration.?’* The Moscow City Court upheld the judg-
ment on appeal.?*®

A second attempt by Rainbow House to register in 2007 was again unsuccessful,
with the registration authority again citing the extremist nature of the organi-
sation and also noting technical grounds for refusal.?® This decision was upheld
through two appeals, both of which concluded that decision of the authority was
lawful as the organisation could not continue to operate without being regis-
tered. Further, although the decision of the local authority found indications of
extremism in the organisation’s goals but did not actually declare the organisa-
tion to be extremist and so the authority had not breached any requirement for
a judicial declaration that the organisation was extremist.?’

In 2011, an attempt was made to register the organisation for a third time. How-
ever, the Tyumen Department of the Ministry of Justice, which took over powers
as the registering authority for non-commercial entities in 2008, denied regis-
tration on the basis of a number of reasons, including that the organisation’s

290 See Federal Law “On Countering Extremist Activities”, above, note 38. The law does not mention LGBT
advocacy as falling under the definition of “extremism”, even if it is interpreted in the broadest sense. It is
therefore not clear which provision of this law was relied upon by the registration authority.

291 See above, note 289.
292 Ibid.
293 Ibid.
294 Ibid.
295 Ibid.

296 Ibid. The authority also referred to procedural irregularities with the application, including that the form
had not been stapled and that the articles of association unlawfully authorised the president of the organ-
isation to dispose of its property.

297 Ibid.



goals contradicted public order and public morals.?® The founders appealed
the decision arguing that the organisation’s aims were in full compliance with
Russian laws on non-commercial organisations, and that the refusal discrimi-
nated against persons of “homosexual orientation” contrary to Article 19 of the
Federal Constitution, as it prohibited dissemination of any views with regard to
“homosexuality” or advocacy for the rights of LGBT aimed at overcoming dis-
crimination against the LGBT minority.**’

The denial of registration on the grounds of a violation of public morals was
found unlawful by the Central District Court of Tyumen, which noted the rel-
evance of Article 11 of the ECHR.3®® The Court did not address the discrimina-
tion issue advanced by the applicants. Despite finding the organisation did not
violate public morals, the Court did not allow the organisation to be registered
because it accepted the argument of the Department of the Ministry of Justice
that the organisation’s proposed name did not specify the nature of its activities.
The judgment was upheld on appeal by the Tyumen Oblast Court, which did
not address the applicant’s arguments that an alleged technical discrepancy in
the organisation’s name was upheld by the District Court as a pretext to justify
de facto discrimination against them because LGBT individuals were the pri-
mary beneficiaries of the organisation.?’! As a result, Rainbow House has never
acquired legal personhood.

2.4.5 Summary

Although there has been recognition (both explicitly and implicitly) by the
courts that LGBT organisations are permitted to form, the courts have inter-
preted the right to freedom of association extremely narrowly to deny reg-
istration to such organisations in practice. It is particularly concerning that
courts are willing to conclude that advocating for same-sex marriage or other
rights for LGBT persons violates public morals, family values or risks national
security - to the extent that human rights activities of LGBT organisations
have been considered extremist. The denial of registration to non-governmen-
tal entities advocating the idea of recognition of same-sex marriages demon-
strates the far-reaching effects of the legal reasoning of the Constitutional
Court in LGBT cases. Not only are lesbian and gay couples denied legal rec-
ognition of their family relationships (see Part 2.5 below), they are banned
from promoting the idea of equality and non-discrimination in respect of such
relationships. Such an approach clearly contravenes the requirements of strict
necessity and proportionality for any restrictions on the right to freedom
of association to accord with international and European human rights law.

298 Decision of the Tyument Oblast Department of the Ministry Justice, 20 November 2010 (Pemenue Ynpas-
nenust Munrocra Poccuu o TromMeHcko# o6s1actu oT 20 Hos16ps 2010 roga).

299 Application to the Central District Court of Tyument, 23 March 2011, No. 2-1529/2011 (3asBJsieHue B
LleHTpasbHbIN palloHHBIH cy/ TroMeHH, aeso Ne 2-1529/2011).

300 Judgment of the Central District Court of Tyument, 1 March 2011, No. 2-1529/2011 (Pewenue lleHTpanb-
Horo paiioHHoro cysa TioMenu oT 1 mapTta 2011 rosa no gesny Ne 2-1529/2011).

301 Decision of the Tyumen Oblast Court, 20 April 2011, No. 33-1981/2011 (Onpepnesienue TroMeHCKOro
o6JiaTHOTO cyzia oT 20 ampesss 2011 roga o gesy Ne 33-1981/2011).
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The recent court decisions sanctioning the prohibition of Children-404 web
pages, and the charges against its administrator Ms Klimova for violating the
anti-propaganda law, show that the highly problematic approach of the courts
to freedom of association has continued.?"

The Special Rapporteur on the rights to freedom of peaceful assembly and of
association has stated that the anti-propaganda laws “obstruct, intimidate and
stigmatise the work of LGBT organisations”3’® In addition, Russia has been
rightly criticised for placing restrictions on the operation of non-governmen-
tal organisations through the “Foreign Agents Law”,3*** which has been enforced
in such a way that the right to freedom of association is being severely limit-
ed.?*> The combination of this law together with discrimination against the LGBT
community by the authorities means that LGBT organisations are particularly
vulnerable to restrictions on their freedom of association. The approach of the
courts has effectively reinforced this vulnerability by failing to provide redress
for discriminatory violations of the right to freedom of association.

2.5 Discrimination against LGBT Persons in Private and
Family Life

The right to private and family life is protected at both the international and Euro-
pean level. Article 17 of the ICCPR provides that “[n]o one shall be subjected to
arbitrary or unlawful interference with his privacy, family, home or correspond-
ence” and that everyone must be protected by law from such interference. The
Human Rights Committee has expressly noted the importance of non-discrimina-
tion in accessing all the rights under the ICCPR, and in a number of its concluding
observations has specifically emphasised that states “have a legal obligation...to
ensure to everyone the rights recognised by the Covenant...without discrimina-
tion on the basis of sexual orientation.”?°® Similarly, the ECHR protects the right
in a similar way, providing in Article 8(1) that “[e]veryone has the right to respect
for his private and family life”. This right is held by all people regardless of sexual
orientation or gender identity:3*” In its jurisprudence on Article 8 in tandem with

302 These decisions are discussed in detail above, see, pp. 75-82.

303 Human Rights Council, Report of the Special Rapporteur on the rights to freedom of peaceful assembly and
of association, Maina Kiai, UN Doc. A/HRC/29/25/Add.3, 10 June 2015, Para 439.

304 Federal Law, “On amendments of some legislative acts of the Russian Federation”, 23 May 2015,
No. 129-FZ (®enepanbHblii 3akoH oT 23.05.2015 N2 129-®3 “O BHeceHUM U3MEHEHUH B OT/e/IbHbIE 3a-
KOHOZaTeJbHbIe akThl Poccuiickoit ®Penepanun”).

305 United Nations, Office of the High Commissioner for Human Rights, “Russia: increasingly hostile
environment for NGOs and rights defenders is unacceptable”, 14 May 2013, accessible at: http://www.
ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13323&LangID=E.

306 Human Rights Committee, Concluding Observations: United States of America, UN Doc. CCPR/C/USA/
CO/3, 18 December 2006, Para. 25. Similar observations were made in: Human Rights Committee, Con-
cluding Observations: Chile, UN Doc. CCPR/C/CHL.CO/5, Para. 16, 18 May 2007; Human Rights Commit-
tee, Concluding Observations: San Marino, UN Doc. CCPR/C/SMR/CO/2, 31 July 2008, Para. 7; Concluding
Observations; Austria, UN Doc. CCPR/C/AUT/CO/4, Para. 8, 30 October 2007.

307 Peck v United Kingdom, App. No. 44647 /98, 28 January 2003, Para. 58.



the prohibition of discrimination under Article 14, the Court has considered the
relationship between sexual orientation and gender identity and issues such as
legal recognition of relationships, custody and adoption.?®® The ECHR only allows
for limitations on the right to family and private life that are necessary in a demo-
cratic society in the pursuance of a legitimate aim.3%

The clearest statement of international best practice on the appropriate inter-
pretation of the right to private and family life in international human rights
law, is set out in the Yogyakarta Principles on the Application of International
Human Rights Law in relation to Sexual Orientation and Gender Identity (Yogy-
akarta Principles).?!° There are two principles that specifically relate to private
and family life: Principle 6 and Principle 24 which respectively provide:

Everyone, regardless of sexual orientation or gender identity, is
entitled to the enjoyment of privacy without arbitrary or unlawful
interference, including with regard to their family, home or corre-
spondence as well as to protection from unlawful attacks on their
honour and reputation. The right to privacy ordinarily includes the
choice to disclose or not to disclose information relating to one’s
sexual orientation or gender identity, as well as decisions and
choices regarding both one’s own body and consensual sexual and
other relations with others.

Everyone has the right to found a family, regardless of sexual orien-
tation or gender identity. Families exist in diverse forms. No family
may be subjected to discrimination on the basis of the sexual orien-
tation or gender identity of any of its members.

It is clear, therefore, that as a matter of international best practice, states must
ensure the rights to private and family life for LGBT persons without discrimi-
nation. International law has, however, conferred varying levels of protection on
LGBT persons in the field of private and family life, according to specific issues
in question.

2.5.1 Legal Recognition of Same-Sex Relationships

As outlined above, it is clear that LGBT individuals have the right to respect for
their private life and family relationships, including their same-sex relation-
ships. However, the scope of this right in the context of the legal recognition of
their relationships, unfortunately remains contentious in light of the findings of
the HRC and the ECtHR.

308 Schalk and Kopf'v Austria, Application No. 30141/04, 24 June 2010; Salgueiro da Silva Mouta v Portugal,
App. No. 33290/96, 21 December 1999; E.B. v France, App. No. 43546/02, 22 January 2008.

309 ECHR, Article 8(2).

310 The Yogyakarta Principles are a set of principles developed in 2006 and endorsed by numerous experts
and human rights defenders. Principle 1 states that: “All human beings are born free and equal in dignity
and rights. Human beings of all sexual orientations and gender identities are entitled to the full enjoy-
ment of all human rights.”
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The HRC has only considered the recognition of same-sex relationships once in
2002, finding that “the treaty obligation of States parties stemming from arti-
cle 23, paragraph 2, of the Covenant is to recognise as marriage only the union
between a man and a woman wishing to marry each other”.'! Thus, in the view of
the HRC, the ICCPR neither prevents nor requires states to legislate for same-sex
marriage. Elsewhere, though not advocating recognition of same-sex marriage,
the Committee on Economic, Social and Cultural Rights has called on states to
provide legal recognition of same-sex relationships.3!2

The ECtHR has considered the issue of legal recognition of same-sex relation-
ships several times over the course of the last decade. Although the Court has
repeatedly declined to find that same-sex couples have a right to marry under
the ECHR, it has recently taken an important step in setting out the obligations
of the state to enable same-sex couples to have their relationships recognised. In
its recent decision in Oliari and Others v Italy,**® the ECtHR reiterated that:

[S]ame-sex couples are just as capable as different-sex couples of
entering into stable, committed relationships, and that they are in a
relevantly similar situation to different-sex couples as regards their
need for legal recognition and protection of their relationship.’'*

The Court noted that the protection afforded to same-sex relationships in Italy
lacked content, as it failed to “provide for the core needs relevant to a couple
in a stable committed relationship”®'® and found that Article 8 places a positive
obligation on States to provide legal recognition of same-sex relationships.?1¢
The Court’s approach of providing same-sex couples with some recognition,
but not the same recognition as different-sex couples, fails to recognise that the
right to non-discrimination requires that they be treated in the same way as
different-sex couples. As a matter of best practice, the right to non-discrimina-
tion does not permit differences in treatment which are only justifiable by refer-
ence to discriminatory attitudes. Accordingly, it must be a matter of time before
human rights adjudicators recognise that only a legal regime of relationship rec-
ognition which creates no distinctions based solely on the sexual orientation of
the individuals concerned can satisfy the obligations the state has to fulfil free-
dom from discrimination.

The Federal Constitution is silent on the right to marry. However, Article 12(1)
of the Family Code of the Russian Federation provides that, “to enter into a
marriage, the voluntary consent of the man and of the woman entering into it,

311 joslin v New Zealand, Communication No. 902/1999, UN Doc. A/57/40 at 214, 17 July 2002, Para 8.2.
312 See Human Rights Council, above, note 1, Para 67.

313 Oliari and Others v Italy, Application Nos. 18766/11 and 36030/11, 21 July 2015.

314 Ibid., Para 165.

315 Ibid, Para 172.

316 See above, note 313, Para 185.



and their reaching the marriageable age, shall be necessary.”*!” In addition, the
Family Code provides that civil marriage, that is a marriage registered with a
civil status registration department, is the only legally recognised form of family
union in Russia.3!® There are no alternative forms of legal recognition of rela-
tionships available in Russia, such as domestic partnership, and therefore no
ability for either same-sex or different sex relationships to be legally recognised
outside of civil marriage.

This position has been confirmed by the Constitutional Court, which has explic-
itly explained that de facto relationships without state registration, regardless of
their duration or the presence of mutual children, should not be considered as
marriage in a legal sense.?’ The Court went on to say that cohabitation of a man
and a woman therefore has no legal consequences.?? It follows based on this
reasoning of the Court that cohabitation or a stable union®*! of two persons of
the same-sex has no legal consequences, including those analogous to marriage.

The lack of any legal recognition of same-sex relationships results in the inabil-
ity of LGBT couples to access the significant rights and benefits which married
couples are provided by the state. For example, they cannot access state hous-
ing programs and financing programs, which are available to married couples
only.322 Similarly they are not considered to be heirs under inheritance laws,3%
and they cannot benefit from certain tax privileges.*?* They also cannot obtain

317 The Family Code of the Russian Federation, No. 223-FZ, 29 December 1995 Article 12 (CeMelHbI KOJieKC
Poccuiickoit ®enepanuu, Ne 223-®3, ot 29 fekabpst 1995 r).

318 Ibid., Article 1.

319 Decision of the Constitutional Court, 17 May 1995, No. 26-0 (Onpegenenne Koncrurynuonsnoro Cyza
Poccuiickoit @esnepanuu ot 17 mast 1995 rozga Ne 26-0). This is explicitly confirmed in the Joint Order on
subsidised housing payments issued by the Ministry of Regional Development of Russia, No. 58 and Min-
istry of Health and Social Development of Russia, No. 403, 26 May 2006, Para 41 (ITpuka3 MunperuoHa
Poccun Ne 58, MunzzapaBcoupassutus Poccun Ne 403 ot 26 mas 2006 roza “O6 yTBepXKJeHUHU
MeToMYECKUX pEKOMeHJAlUN Mo npuMeHeHHI0 [IpaBuUs NpenoCTaBjeHUs CYyOCUAMM Ha OMJIATy
YKHJIOTO TMTOMEIeHUS U KOMMYHAJIBHBIX yCIyr”).

320 De facto marriage concluded before 8 July 1944 is an exception to this, see Decision of the Constitutional
Court, 17 December 2009, No. 1665-0-0 (Onpegenenne Koncrutynuonsnoro Cyza P® ot 17 gekabps
2009 roza Ne 1665-0-0). There is also at least one instance in which legal rights are granted to an un-
married different-sex couple, which is in the case of assisted reproductive technologies, a law which was
passed several years after the decision of the Constitutional Court. See below, note 327.

321 The ECtHR has recognised that cohabitation is not a necessary pre-requisite to the existence of a stable
union or such unions requiring protection. See above, note 313, Para 169.

322 Decision of the Russian Government “On Federal Targeted Programme ‘Housing’ for 2015 - 2020”, 17
December 2010, No. 1050, Subprogramme “Provision of housing to young families”, Appendix 4, Para
17 (MMocraHoBsienue [IpaButenbcTBa PO ot 17 gekabps 2010 roga Ne 1050 “O ¢penepasbHOM LiesieBOM
nporpamme “WKuuie” Ha 2015 - 2020 rozst”).

323 In accordance with Article 1142 of the Civil Code, rightful heirs include children, spouse and parents.
Civil Code of the Russian Federation (Part III), 26 November 2001, No. 146-FZ (I'paxaaHCKu# KoZeKc
Poccuiickoit @esnepanuu (4acTb TpeThbst) oT 26 Hos16pst 2011 roga Ne 146-93).

324 Spouses pay half the state fee for obtaining a certificate of inheritance in accordance with Article 333.24
of the Tax Code of the Russian Federation (part 1), 31 July 1998, No. 146-FZ (“HasoroBblii Kozekc
Poccuiickoit @esnepaunu (dactb neppast)” ot 31 urosiss 1998 roga Ne 146-d3). They are also exempt from
gift tax in accoradance with Article 217 of the same code.
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medical information about their partner3?® or attend as next-of-kin in an emer-
gency room in hospital.??¢ In addition, they cannot access assisted reproductive
technologies as a couple, an option open only to different-sex couples.??’

There have been a number of cases in which same-sex couples have sought to
gain legal recognition of their relationship. The lack of legal recognition of same-
sex marriages was first challenged in the Russian Constitutional Court as dis-
crimination against same-sex partners in 2006. A gay couple sought to register
a marriage but had their application denied. They appealed this decision to the
Ostankinskiy District Court in Moscow, which upheld it, noting that the Family
Code required the mutual voluntary consent of a man and a woman as a condi-
tion for entering into marriage.*?® One of the men then challenged the refusal to
allow them to marry in the Constitutional Court, which dismissed his claim, stat-
ing that neither the Federal Constitution nor the international legal obligations
adopted by the Russian Federation require the state to create conditions for the
promotion, support or recognition of unions between persons of the same sex.
The Court held (without explanation) that the denial of same-sex marriage had
no influence on the level of recognition, and guarantees, of the applicant’s rights
and freedoms as a man and a citizen.??

The Constitutional Court concluded that the federal legislature acted within
the scope of its competence when determining the conditions for entering into
marriage, including by requiring that marriage was entered into between a
man and a woman. The Court supported this conclusion by noting that the
provisions of the Federal Constitution on state protection and support for fam-
ily, motherhood, fatherhood and childhood,**° and on the equal right and duty
of parents to care for and raise their children, “correspond to international

325 In accordance with Article 22(3) of Federal Law “On the Fundamentals of Health Care of Citizens in
the Russian Federation”, 21 November 2011, No. 323-FZ, (®enepaybHblii 3akoH “O6 0OCHOBaX OXpaHbI
3/10poBbsi rpakaH B Poccuiickori @epepanuu” ot 21 Hosi6ps 2011 roga Ne 323-d3) in case of an unfa-
vourable prognosis health information shall be provided to the patient or his or her spouse.

326 See Letter of the Minstry of Health Care of Russia of 30 May 2016 no. 15-1/10/1-2853 “On the rules of
visiting the relatives of patients in intensive care unit” ([luceMmo Munsgpasa Poccun ot 30 mast 2016 roga
Ne 15-1/10/1-2853 “O npaBuJiax nocelieH1st poJCTBEHHUKAMU NallUEHTOB B OT/eJIeHUAX peaHUMaluu
Y UHTEHCUBHOU Tepanuu”).

327 It should be noted that this is one of the few benefits that also applies to unmarried different-sex cou-
ples. In accordance with Article 55(3) of Federal Law “On the Fundamentals of Health Care of Citizens
in the Russian Federation”, 21 November 2011, No. 323-FZ, (PesnepanbHblii 3akoH “O6 0CHOBax OXpaHbl
37,0pOoBbsI rpaXk/jaH B Poccuiickoit ®esepanuu” ot 21 Hosi6pst 2011 roza Ne 323-$3) “a man and a wom-
an, both married and unmarried, have the right to the use of assisted reproductive technology on the
basis of their mutual informed consent to medical intervention. A single woman is also entitled to the use
of assisted reproductive technology on the basis of her informed consent to medical intervention”.

328 See Decision of the Constitutional Court of Russia, 16 November 2006, No. 496-O (OnpegeneHue
Koucturyunonsnoro Cyzna P® ot 16 Hosi6ps 2006 1. N2 496-0 “06 oTkase B IPUHATHUH K PACCMOTPEHHIO
)KaJ06bl rpaXkJjaHrHa J. Myp3ruHa Ha HapylleHHe ero KOHCTUTYLHOHHBIX MpaB MyHKTOM 1 cTaTbu 12
Cemeitnoro xogekca Poccuiickoit Penepanun”).

329 Ibid.

330 Federal Constitution, Article 7(2), “In the Russian Federation (...) state support for the family, maternity,
paternity and childhood (...) shall be ensured”; Article 38(1), “Maternity and childhood, and the family
shall be protected by the State”.



treaties, which require states to protect the family as the core unit essential
for the wellbeing of all its citizens, especially children.”*3! The Court continued
on to say that both the Federal Constitution and international legal norms pro-
vide that one of the aims of the family is “child-bearing and raising children”.33?
Taking into account “national traditions, which understand marriage as a bio-
logical union of a man and a woman”, the Court held that the legal protection
afforded to families is based on the principles of the “voluntary nature of a
marital union between a man and a woman, and the priority given to a family
upbringing of children and care for the development and wellbeing of chil-
dren”.3** The Court further supported its findings by noting that, in accordance
with Article 23 of the ICCPR, the right to enter into marriage is recognised
for men and women, and that Article 12 of the ECHR provides for the right
to marry and to found a family according to the national laws governing the
exercise of this right.?3

There are two key points to note from the reasoning of the Constitutional
Court. Firstly, the Court did not explicitly speak in negative terms about same-
sex relationships. Rather, its decision appears to rest on an implicit reference
to the margin of appreciation of the State (which it refers to as the competence
of the federal legislature). Secondly, it may be assumed that in the Court’s view,
the State guarantees the legal recognition of marriage because this institution
is aimed at protecting the family, which, in turn, exists for child-bearing and
providing care to children. The Court remained silent on how such a biological
conceptualisation of marriage can protect families who cannot or do not want
to have children. Nor did the Court explain why granting marriage rights to
same-sex couples would undermine the family role in caring for children.

Since the 2006 decision of the Constitutional Court, there have been several
attempts by same-sex couples to challenge the denial of marriage licences through
ordinary courts. In all such cases, the denial of registration of same-sex marriage
was upheld with reference to the reasoning of the Constitutional Court. For exam-
ple, in a case filed by a lesbian couple before the Gryazinskiy City Court of the
Lipetsk Oblast, the plaintiffs argued that, under Russian law, being of the same sex
was not listed among the obstacles for marriage and that the denial of a marriage
licence to them was discrimination based on sexual orientation and in violation
of Article 14 taken in conjunction with Articles 8 and 12 of the ECHR, as well as
a violation of Article 23 of the ICCPR. The Court held that the allegation of dis-
crimination was unfounded as neither Article 14 of the ECHR nor any other inter-
national legal instrument required states to provide for recognition of same-sex

331 The Constitutional Court referred to Article 16(3) of the Universal Declaration of Human Rights (UDHR),
Article 10(1) of the ICESCR, and the preamble to the CRC.

332 In particular, the Court referred to Article 16(3) of the UDHR, Article 10(1) of International Covenant
on Economic, Social and Cultural Rights (ICESCR), and the preamble to the Convention on the Rights of
the Child.

333 See above, note 328.
334 Ibid.
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marriages.®* The Court cited the ECtHR decision in Schalk and Kopf v Austria®*® to
demonstrate that the national margin of appreciation outweighs any international
trends in this sphere. The decision was upheld on appeal on the same grounds.**’

The lack of any form of legal recognition of same-sex unions (both marriage and
civil partnership) in Russia is currently being challenged before the ECtHR by
three lesbian couples, all of whom have been unable to have their relationships
registered as marriage under Russian law.>*® The applicants are alleging various
violations of Articles 8 and 12 of the ECHR and of Article 14 in conjunction with
Article 8. The case was communicated to the Russian Federation on 2 May 2016.3%°

It should be noted that although there is no legal recognition of same-sex relation-
ships in Russian law, the existence of these relationshipsis not completely denied by
the authorities. For example, the Ombudsman of the Perm Region acknowledged in
his 2008 report, “Problems of Domestic and Family Violence”, that violence exists
across the population regardless of class, race culture, religion and social and eco-
nomic factors, and that it is possible in “heterosexual or gay and lesbian families”.>*°
Separately, since 2010, the Federal Service of State Statistics (Rosstat) has required
census takers to collect information about “unusual” situations, including same-
sex marriages or polygamous marriages.>*! As no official data has been published
by Rosstat with regard to the number of same-sex marriages, it remains unclear
whether such data has been collected and processed.**? However, these two exam-
ples demonstrate that same-sex relationships are discussed.

2.5.2 Legal Recognition of Same-Sex Relationships as Family Relationships

As noted above, the ECtHR has recognised that same-sex relationships may
constitute family life in the same way as a de facto different-sex relationships

335 Judgment of the Gryazinskiy City Court of the Lipetsk Oblast, 12 August 2013, No.2-1011/2013 (Pewenue
['psisuHCKOr0 ropockoro cyzaa Junenkoi o6sactu ot 12 aBrycra 2013 roga no gesny Ne 2-1011/2013).

336 Schalk and Kopfv Austria, Application No. 30141/04, 24 June 2010. It should be noted that both this de-
cision and the subsequent appeal were delivered prior to the ECtHR decision in Oliari and Others v Italy,
Application Nos. 18766/11 and 36030/11, 21 July 2015.

337 Decision of the Lipetsk Oblast Court, 7 October 2013, No. 33-2656/2013 (OnpepgeneHue Jluneykoro
o6JiacTHOro cyfa ot 7 okTsa6psa 2013 roga o ey Ne 33-2656/2013).

338 Fedotova and Shipitko v Russia, Application No. 40792/10, 30538/14, 43439/14, lodged 27 July 2010.
339 Ibid., Communicated Case 02 May 2016, available at: http://hudoc.echr.coe.int/eng?i=001-163362.

340 Ombudsman of the Perm Region, Problems of Domestic and Family Violence, 30 December 2008
(OT4eTYNOJTHOMOYEHHOTO IO ITpaBaM 4yeJsioBeKa B [lepMckoM kpae “TIpo6JieMbl JOMAIIHETO U CEMEHHOTO
Hacuus).

341 Order of the Rosstat, “On approval of the documents for the Russian national census in 20107
21 May 2010, No. 198 (ITpuka3 Poccrarta ot 21 mas 2010 roza N2 198 “O6 yTBep»AeHUH JOKYMEHTOB
Bcepoccuiickoii nepenucu HacesieHus 2010 roga”). See also the 2014 instruction of the Federal Service
of State Statistics on the census in the Crimean Federal District, which required census takers to collect
data on “rare situations” such as “same-sex marriage” between two persons living in one household
(Ilpukas PoccraTa ot 12 aBrycra 2014 rozga Ne 512 “0O6 yTBep»KAeHUH HHCTPYKTUBHOTO MaTepHasa
denepanbHoro cratuctryeckoro HabswaeHus “llepenuce B KpeiMckoMm ¢enepasbHOM OKpyre” co
100-mpoIeHTHLIM OXBAaTOM HaceJeHus").

342 Based on a review of the official website by Rosstat, available at: www.gks.ru.


http://hudoc.echr.coe.int/eng?i=001-163362

do for the purposes of Article 8 of the ECHR.3*®* Thus the ECtHR has found that
denying same-sex couples benefits afforded to different-sex couples, such as
the continuation of tenancy on a partner’s death and the extension of insur-
ance cover to a partner, may fall within the ambit of private and family life in
Article 8 and amount to discrimination (in conjunction with Article 14).3** At
the international level, the HRC found a violation of the right to non-discrimi-
nation under Article 26 of the ICCPR, in a case in which a pension was denied
to a same-sex partner on the basis that the relationship was a same-sex rela-
tionship.3*> Accordingly, the HRC recognises the legal consequences that may
flow from same-sex relationships should be like those which flow from other-
wise alike different-sex relationships.

In a similar way, it may be possible to argue in the Russian context that although
same-sex couples cannot receive benefits provided by law only to married cou-
ples, they may be able to be considered as family members for the purpose of cer-
tain laws which provide benefits to family members. The Constitutional Court has
explained that the notion of “family” comprises a special sphere of human life,
which is regulated by means of legislative acts with special purposes,**® However,
there is no universal definition of family or family relationships in Russian law
which would expressly prevent same-sex couples from being recognised as family.
Moreover, although Russian law does not recognise cohabitation of different sex
partners as de facto marriage, such relationships have been recognised by Russian
courts as falling within the sphere of family life for the purposes of the ECHR.2*’
This argument should logically extend to same-sex relationships. However, as
noted below, such an argument has to date not succeeded.

One example of where such recognition may be possible (but which is as yet
apparently untested) is in relation to the Housing Code of the Russian Feder-
ation, which guarantees certain housing rights to a tenant’s family members.
For example, pursuant to Article 70(1) of the Housing Code, a tenant who rents
housing on the basis of a social lease (i.e. a municipal apartment) may move in
additional tenants as family members with the consent of the municipality. Any
such co-tenant acquires the same rights with regard to the rented housing as
the lead tenant, including the right to life-long tenancy, or the right to live in the
housing after the termination of the family relationship with the lead tenant.

343 Paji¢ v Croatia, Application No. 68453/13, 23 February 2016, Paras 61-68; and X and Others v Austria,
Application No. 19010/07, 19 February 2013, Para 95 and the references cited therein.

344 See, PB. and J.S. v Austria, Application No. 18984/02, 22 July 2010, Paras 33 and 42, where the extension
of insurance was considered to fit within the ambit of private and family life; and Kozak v Poland Applica-
tion No.13102/02, 2 March 2010, Paras 83-85, 99, where the continuation of the tenancy was considered
to fit within private life and also the right to respect for home.

345 Young v Australia, Communication No.941/2000, UN Doc. CCPR/C/78/D/941/2000, 18 September 2003,
Para 10.4.

346 Decision of the Constitutional Court of Russia, 5 July 2001, No. 135-0 (Onpenesenue KOHCTUTYLIUOHHOTO
Cyga Poccuiikoit ®esneparuu ot 5 niosist 2001 rozga Ne 135-0).

347 See, for example, Appellate decision of the Sverdlovsk Oblast Court, 3 June 2015, No. 33-7597/2015
(AnesnsiuoHHoe omnpefjeneHue CBepasioBcKoro ob6JsactHoro cyga ot 03.06.2015 no pgeny N 33-
7597/2015).
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In accordance with Article 69(1) of the Housing Code, the tenant’s family mem-
bers are his or her spouse, children, or parents. However, in exceptional circum-
stances, other persons may be acknowledged as the tenant’s family members by a
court. In 2009, the Supreme Court stated that a court, when determining whether
a person is the tenant’s “family member”, must take into account a number of fac-
tors including: whether that person moved in to the house in the capacity of the
tenant’s family member or in another capacity;**® whether the characteristics of a
family relationship exist, such as mutual respect and mutual care for each other,
whether they can be considered to be living as part of a shared household, and
how long they have lived together.3* The recognition of family members in this
way could also be argued to apply to a tenant’s partner of the same-sex, although
the research did not identify any cases in which this argument had been raised.

The issue of whether same-sex couples may be considered as having “family
ties” on the basis of their relationship arose in legal proceedings concerning a
foreigner’s right to reside in Russia. The case concerned a Kazakh national who
came to Russia in 2006 to study at a medical college. He had been living with his
same-sex partner since 2010. In 2012, he requested a residence permit, how-
ever, his request was denied by the Sverdlovsk division of the Federal Migration
Service (FMS) because he was found to be HIV-positive. The FMS referred to Sec-
tion 7(1)(13) of the Foreign Nationals Act, which prohibits the issue of residence
permits to foreign nationals who cannot show their HIV-negative status.?** The
applicant challenged the decision to refuse to grant a residence permit in court,
arguing, inter alia, that he had family ties in Russia because he had lived in a
stable same-sex relationship. He argued that any family ties could be considered
as exceptional circumstances for granting him a residence permit irrespective
of his HIV-status, in line with an earlier decision of the Constitutional Court.**
The Constitutional Court decision held that the prohibition on issuing residence
permits to foreign nationals who are HIV-positive is not absolute and may be
bypassed with reference to “humanitarian considerations”, such as the appli-
cant’s family ties with Russian nationals.®>? On 26 July 2012, the Verkh-Issetskiy
District Court of Yekaterinburg upheld the refusal to grant the residence per-
mit, finding in particular that the applicant’s HIV status amounted to an “actual
threat to the health of the Russian population” and that the applicant’s “living
with a same-sex partner was not equivalent to having a family” and therefore not
an exceptional circumstance allowing for the grant of the permit.**3

348 Resolution of the Plenary Session of the Supreme Court of Russia “On certain issues in judicial practice
with regard to the application of the Housing Code of the Russian Federation”, 2 July 2009, No. 14 (ITocTa-
HoBJieHue [lneHyma BepxoBHoro Cyza P® ot 02.07.2009 N 14 “O HeKOTOpBIX BOIPOCaX, BO3HUKILKX B
cy/1e0HOM MpaKTHKe NpU NpuMeHeHUH XKuuiHoro kogekca Poccuiickoit ®enepanun”), Para 25.

349 Ibid.

350 Novruk and Others v Russia, Applications Nos. 31039/11, 48511/11, 76810/12, 14618/13 and 13817/14,
15 March 2016, Para 37 (referring to the Decision of the Federal Migration Service of 26 July 2012).

351 See Decision of the Constitutional Court of Russia, 12 May 2006, No. 155-0 (Onpegenenue KoHcTuty-
nuoHHoro Cyzna Poccuiickort @enepanuu ot 12 mas 2006 roga Ne 155-0).

352 Decision of the Constitutional Court, 12 May 2006 no. 155-0.

353 See above, note 350, Para 38 (referring to Judgment of the Verkh-Issetskiy District Court of Yekaterinburg,
26 July 2012, No. 2-2973/2012 (Pewenue Bepx-HcceTckoro pailonHoro cyzsa Ekarepunbypra ot 26 uioJis
2012 roga mo ey Ne 2-2973/2012).



The District Court’s decision was reversed by the Sverdlovsk Regional Court on
21 November 2012 with reference to the ECtHR’s judgment in Kiyutin v Russia®>*
and to the binding nature of the ECtHR’s judgments in respect of Russia. In Kiyu-
tin, the ECtHR held that although the ECHR does not guarantee a foreign national
the right to settle in the territory of a Member State of the Council of Europe, a
refusal to allow such entrance violates the Convention when it prevents an indi-
vidual from enjoying his or her family life or the right to be free from discrimi-
nation.®>> The ECtHR went on to find that a refusal to issue a residence permit
based solely on HIV status violated Article 14 taken in conjunction with Article
8.3°¢ Applying this decision, the Regional Court held that the decision of the FMS
was unlawful because it was based exclusively on the applicant’s HIV-positive
status. Accordingly, the Regional Court ordered that the residence permit appli-
cation be re-examined.3*’

A separate procedure had been instituted by the Federal Consumer Protection
Authority (FCPA) to have the applicant’s presence in Russia declared “undesir-
able” in accordance with Section 25.10 of the Entry and Exit Procedures Act on
account of his HIV-positive status.?*® A decision to this effect was made on 15
March 2013.3° On 26 April 2013, the applicant travelled to Kazakhstan. He was
refused entry into Russia two days later as a consequence of the decision of the
FCPA, which he then challenged. On 30 May 2013, the Verkh-Issetskiy District
Court allowed his appeal.**® However, on 13 August 2013, this decision was over-
turned by the Sverdlovsk Regional Court. In doing so, the Court held that the
applicant was single and did not have a family relationship with any Russian
national.®¢! The Court concluded that the decision did not violate the applicant’s
right to respect for his family life, his right to the protection of his health, the
prohibition on discrimination or the right to personal dignity. Leave for a cassa-
tion appeal was refused on 19 February 2014 by the Sverdlovsk Regional Court,
which stated that the applicant’s confirmation of a sexual relationship with a
Russian national did not equate to social links to Russia.?*> On 1 April 2014, an
application for leave to appeal to the Supreme Court was also rejected.?®

This approach was criticised by the ECtHR in its recent judgment of Novruk and
Others v Russia, which concerned, among other applicants, the situation of the

354 Kiyutin v Russia, Application No. 2700/10, 10 March 2011.
355 Ibid., Para 53.
356 Ibid., Paras 72-74.

357 See above, note 350, Para 39 (referring to Appellate Decision of the Sverdlovsk Regional Court, 21 Novem-
ber 2012, 33-13906/2012 (Onpepnenenue CBepAI0BCKOro 06s1acTHOTO cyAa oT 21 Hosi6pst 2012 roza mo
zeny Ne 33-13906,/2012).

358 Ibid., Para 40.
359 Ibid., Para 41.
360 Ibid., Para 43.
361 Ibid., Para 44.
362 Ibid., Para 45.
363 Ibid., Para 46.
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applicant in the above case.*** The ECtHR held that the applicant was discrimi-
nated against on account of his HIV-status when the Russian authorities refused
to issue him a residence permit and ordered his expulsion.?®® In reaching this
conclusion, the ECtHR noted that the applicant lived in a “stable de facto same-
sex partnership, which falls within the notion of private life and family life”.3¢¢
Notably, during the proceedings before the ECtHR the Russian Government did
not contest the fact that same-sex relationships as such fall under the definition
of family life but instead argued that the applicant had failed to demonstrate that
he had been living in de facto stable relationship.?*” The ECtHR noted that:

The Government’s claim that the evidence of their relationship has
not been tested in the domestic proceedings sits ill with the actual
findings of the Russian courts, which had taken that evidence but
refused to recognise that their same-sex relationship amounted to
a family or at least a social link.3%®

2.5.3 Right to Adopt

The right of same-sex individuals and couples to adopt children, including
those of their same-sex partner, has been considered on several occasions by
the ECtHR with what may be described as mixed results. The ECtHR has distin-
guished between three different situations which may arise in this context: an
LGBT individual adopting on their own; an LGBT individual wishing to adopt
their same-sex partner’s biological child (referred to as second-parent adop-
tion); and a same-sex couple wishing to adopt a child together.*®® The Court
has, to date, dealt with the first two situations. In relation to the first of these,
the Court has found that a refusal to allow a lesbian to adopt on the basis of
her sexual orientation where the law allowed for this possibility amounted to
a violation of Article 14 in conjunction with Article 8.37° In the second situa-
tion, the Court found no violation where the law did not allow for second-par-
ent adoption for unmarried different-sex couples, as there had been no differ-
ence in treatment afforded to same-sex couples. The Court further found that
the situation of an unmarried same-sex couple was not comparable to that
of a married couple (who could legally adopt in this way).?”! However, in the
situation in which the law allowed for second-parent adoption for unmarried
different-sex couples but not for same-sex couples, the Court found a viola-

364 Ibid.

365 Ibid., Para 112.

366 Ibid., Para 87.

367 Ibid., Para 81.

368 Ibid, Para 87.

369 See X and Others v Austria, above, note 343, Para 100.
370 See E.B. v France, above, note 308, Paras 94-98.

371 Gas and Dubois v France, Application No. 25951/07, 15 March 2012, Paras 66-70, in which the Court
noted that it did not consider the former situation amounted to indirect discrimination. See also, X and
Others v Austria, above, note 343, Paras 105-110.



tion of Article 14 taken in conjunction with Article 8.5 The Court took the
opportunity to note that Article 8 does not require states to provide a right
of second-parent adoption to unmarried couples.?”® Increasingly, states are
recognising the right of same sex individuals and couples to adopt children,
and international best practice dictates that same-sex individuals be entitled
to adopt without discrimination. This position is supported by Principle 24 of
the Yogyakarta Principles states that “everyone has the right to found a fam-
ily, regardless of sexual orientation or gender identity.” This Principle goes
on to recommend that “States take all necessary legislative, administrative
and other measures to ensure the right to found a family, including through
access to adoption...without discrimination on the basis of sexual orientation
or gender identity”.

ifydrpdwod 10 3dxpsn(

Under Russian law, adoption is aimed at providing care for children left with-
out parental custody.3’* Russian law allows for adoptions to be made by indi-
viduals®”° and does not place any explicit restrictions on adoption by an LGBT
individual. However, it should be noted that some politicians have recently
argued in favour of removing parental custody from gay or lesbian parents
and so this option may be closed in the future.3’¢ The Family Code allows for
a simplified adoption procedure for a husband or wife to adopt the biological
child of their spouse.?’” However, this simplified procedure would not apply to
same-sex couples, as the terminology used in the section “step-mother” and
“step-father” is considered by the Courts as requiring the parents to be mar-
ried.?”® Unmarried different-sex couples may utilise the normal (non-simpli-
fied) adoption procedure to adopt their partner’s biological child.?”® Whilst an
LGBT individual could theoretically utilise this procedure to adopt his or her
partner’s biological child as a single adoptive parent, this can only be done
at the expense of the biological parent giving up his or her parental rights or
duties. This is because the wording of the Family Code allows for parental links
to be retained only in cases of single adoption and only in regards to a parent
of the opposite sex (when a single man adopts a child, the child’s biological
mother may retain these rights and duties, and vice versa).?® Thus, there is no
real, practical possibility for an LGBT individual to adopt his or her partner’s
biological child.
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372 See X and Others v Austria, above note 343, Paras 112, 116, 130, 195.
373 Ibid, Para 136.

374 See above, note 317, Article 123.

375 Ibid., Article 127(1).

376 “Deputy Mizulina Suggested Removing Children from Russian Gays and Lesbians” (JenyraT MusyavnHa
npeJJioXKuaa OTOUPATh JleTel Yy POCCUMCKUX reeB U JiecOUsHOK), GayRussia, 14 June 2013, available at:
http://www.gayrussia.eu/russia/6814.

377 See above, note 317, Article 127(1).

378 See, for example, Appellate decision of the St. Petersburg City Court, 25 November 2014, No. 33-19356/2014
(Onpepnenenue CankT-IleTep6yprckoro ropoickoro cyga ot 25 Hos16pst 2014 roga Ne 33-19356/2014).

379 See above, note 317, Article 137.
380 Ibid., Article 137.
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The Family Code explicitly prohibits joint adoption by persons who are not
married.?® This automatically excludes same-sex partners as potential joint
adoptive parents. It is unclear whether joint adoptions by same-sex couples
made abroad can be recognised under Russian law. Theoretically, Article 163
of the Family Code allows for parental authority arising from a joint adoption
effected overseas to be recognised in Russia. However, in accordance with Arti-
cle 167 of the Family Code, foreign family laws shall not be applied when they
contradict the ordre public of Russia. Although there have been no instances of
denial of such recognition by Russian authorities, the legislative amendments
discussed below may be argued to be a justification based on ordre public for
denying recognition of a same-sex couple as parents of a child jointly adopted
by them in a foreign country.

In 2013, the Family Code was amended to explicitly restrict the parental rights of
same-sex spouses who married lawfully in other countries,*? by introducing addi-
tional requirements for adoption and guardianship of children living in Russia.?*
Article 127 of the Family Code was amended to prevent persons in a same-sex
relationship whose union is “recognised as marriage and registered in accordance
with legislation of a state where such marriage is allowed”, as well as single per-
sons who are nationals of a state that recognises same-sex marriage, from adopt-
ing, children in Russia.*®* Similarly, Article 146 was amended and such persons
cannot become guardians or trustees of children who are orphans or left without
parental care.®> These restrictions regarding adoption and guardianship apply to
all children adopted in the territory of the Russian Federation (when an appli-
cation is lodged with the Russian authorities), including those who are foreign
nationals.*® In addition, Article 165(4) of the Family Code provides that foreign
adoption of a Russian child living abroad shall be recognised in Russia subject to
obtaining consent of the Russian authorities prior to adoption.

On 29 August 2013, the Supreme Court provided interpretative guidelines regard-
ing the application of the new restrictions.?®” The Court stated that these rules
establish an absolute prohibition on adoption by single persons who are nationals
or residents of states that allow same-sex marriages.*®® However, when married
couples (of different sexes) who are nationals or residents of such states apply to

381 Ibid,, Article 127(4).

382 Itis unclear whether joint adoptions by same-sex couples made abroad can be recognised under Russian
Law. Whereas personal legal status shall be determined by the law of that person’s residence (Article 163
of the Family Code) in accordance with Article 167 of the Family Code foreign family laws shall not be
applied when they contradict ordre public of Russia.

383 Federal law on Amendments to Certain Legislative Acts of the Russian Federation concerning legal arrange-
ments of orphans and children left without parental care, 2 July 2013, No. 167-FZ (®efepaibHbIi 3aKOH OT
2urons 2013 roga Ne 167-®3 “O BHeceHUM U3MEHEHUH B OT/Ie/IbHbIE 3aKOHOAATE/IbHbIE aKThl Poccuiickoi
depeparun o Bonpocam ycTpoicTBa AeTei-CHPOT U JieTel, 0CTaBIIUXCsI 6e3 oneyeHus poanTesnen”).

384 See above, note 317.

385 Ibid., Article 146(1).

386 Ibid., Article 165.

387 The guidelines were approved by the Presidium of the Supreme Court of Russia on 29 August 2013.
388 Ibid.



adopt Russian children, Russian courts considering these applications must take
into account whether the legislation of the state of the adopting couple allows for
placing an adopted child in a different family, and whether there is a binding treaty
between Russia and that state requiring the consent of the Russian authorities in
the event of a child being placed with a different family. If there is no such treaty,
and the domestic law allows for placing an adopted child in a different family, the
Supreme Court stated that courts should reject an application for adoption.3®° The
significance of this guidance is rather residual as in practice judges largely refuse
adoption requests from nationals or residents of states allowing legal recognition
of same-sex unions.**°

This guidance was applied by the Supreme Courtin a case of a different-sex Span-
ish couple who sought to adopt two Russian children.3** The Court granted the
application for adoption, noting that in case the children needed to be removed
from the adopting family, any future placement must follow an undertaking pro-
vided by the Andalusian regional government to comply with Russian laws ban-
ning adoption by same-sex couples.?2

Although the restrictions introduced by the 2013 amendments to the Family
Code were adopted in order to exclude adoptions by foreigners, they may apply
to a Russian national who is married to a person of the same sex under foreign
laws. Such a situation has come before the courts on one occasion when a Rus-
sian national challenged a decision to terminate her guardianship. The woman
had guardianship over a six-year-old child on the basis of an official decision by
the guardianship office of the Sovetskiy District of the Astrakhan City of 2010. In
2014, she entered into registered life partnership (Lebenspartnerschaftsgesetz)
with another woman under German law. When she later applied to the guardi-
anship office to issue her a permit to move with the child to another city in Rus-
sia so that she could live with her partner, the guardianship office refused and
terminated her status as a guardian.3?3

The woman challenged the decision in the Sovetskiy District Court of Astra-
khan arguing that she was of a “traditional” sexual orientation and that the
life partnership was an agreement aimed at arranging a joint household and
mutual support with the other woman. The District Court held that the life
partnership union is almost equal to same-sex marriage. Accordingly, the Court
upheld the decision of the guardianship office, finding that the Article 146(1)
prohibition on guardianship for those who have entered into a same-sex union

389 Ibid.

390 Interview conducted by Dmitri Bartenev with Ms Vorokushina, 20 May 2016, Municipal District no. 10, St.
Petersburg.

391 Appellate Decision of the Supreme Court of the Russian Federation, 10 December 2013, No. 59-APG13-5
(AnesnssmoHHoe onpeeneHue BepxosHoro Cyna Poccuiickoit @esnepanuu ot 10 gekabps 2013 rosga no
neny Ne 59-Al1I'13-5).

392 Ibid.

393 Judgment of the Sovetskiy District Court of Astrakhan, 4 March 2015, No. 2-1001/2015 (PeweHnue
CoBeTckoro pailoHHOro cyza Acrpaxanu oT 4 mapra 2015 roga no gesy Ne 2-1001/2015).
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recognised as marriage applied.*** Likewise the Court rejected as irrelevant
the plaintiff’s argument that she had provided the child with due care, which
had not been contested by the guardianship office.?*> It can be assumed that
in the Court’s view, the absolute nature of the prohibition outweighed any
interests of the child (which is the required primary consideration pursuant
to Article 3 of the CRC) and meant that it did not need to consider whether the
removal of custodial rights was justified by any legitimate aim. This is the only
case identified to date where the prohibition on adoption or guardianship was
applied to a Russian national.

2.5.4 Gender Recognition

International best practice requires that an individual be able to identify as a
particular gender and that such identification must be legally recognised.>*° Fur-
thermore, such legal recognition of an individual’s gender identity should not
be conditional on any form of medical intervention; rather individuals should be
empowered to receive legal recognition of their gender and gender identity on
the basis of their own self-identification. This is expressly recognised in Princi-
ple 3 of the Yogyakarta Principles which provides:

Each person’s self-defined sexual orientation and gender identity is
integral to their personality and is one of the most basic aspects of self-
determination, dignity and freedom. No one shall be forced to undergo
medical procedures, including sex reassignment surgery, sterilisation
or hormonal therapy, as a requirement for legal recognition of their
gender identity.

Requiring transgender persons to undergo surgical or other medical interven-
tion to secure recognition of a new gender is a serious interference with an indi-
vidual’s right to personal autonomy and physical integrity.**’

That said, some international and regional human rights jurisprudence still lags
behind the best practice approach. The ECtHR has recognised that the ECHR

394 Ibid. The judgment was upheld on appeal by the Astrakhan Oblast Court, 29 June 2015, (AnesisiyuoH-
Hoe onpeziesieHre ACTpaxaHCKoro o6JiacTHoOro cyja ot 29 utoHs 2015 roza).

395 Ibid.

396 Goodwin v the United Kingdom [GC], Application No. 28957/95, ECHR 2002-VI; Van Kiick v Germany, Ap-
plication No. 35968/97, ECHR 2003-VII.

397 Commissioner for Human Rights of the Council of Europe, Human Rights and Gender Identity, 29 July
2009, available at: https://wcd.coe.int/ViewDoc.jsp?p=&id=1476365&direct=true; see also: the decision
by the Constitutional Court in Germany which found that gender reassignment surgery is a “massive im-
pairment of physical integrity” and ruled that the requirement that individuals undergo sex reassignment
surgery to obtain legal recognition of their new gender was unconstitutional. Federal Constitutional Court
(Bundesverfassungsgericht), “Prerequisites for the statutory recognition of transsexuals according to
§ 8.1 nos. 3 and 4 of the Transsexuals Act are unconstitutional, Order of January 11, 2011” Press release
no. 7/2011, January 28, 2011, 1 BvR 3295/07 (German only), http://www.bundesverfassungsgericht.de/
entscheidungen/rs20110111_1bvr329507.html; see also decision of the Austrian Administrative High Court
which also ruled that mandatory surgical intervention as a condition for the legal recognition of gender iden-
tity was unlawful; Verwaltungsgerichtsh of no. 2008/17 /0054, judgment of February 27, 2009, http: //www.
ris.bka.gv.at/Dokument.wxe?Abfrage=Vwgh&Dokumentnummer=JWT_2008170054_20090227X00.


https://wcd.coe.int/ViewDoc.jsp?p=&id=1476365&direct=true
http://www.bundesverfassungsgericht.de/entscheidungen/rs20110111_1bvr329507.html
http://www.bundesverfassungsgericht.de/entscheidungen/rs20110111_1bvr329507.html
http://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Vwgh&Dokumentnummer=JWT_2008170054_20090227X00
http://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Vwgh&Dokumentnummer=JWT_2008170054_20090227X00

imposes an obligation on states to ensure recognition and protection of trans-
gender persons’ rights under Article 8 of the Convention.?*® The Court has stated
that gender identity is a “fundamental aspect of the right to respect for private
life”*% and noted that States are required to legally recognise the gender of
post-operative transsexuals. In L. v Lithuania the Court explained that positive
obligation under Article 8 of the Convention required States “to implement the
recognition of the gender change in post-operative transsexuals through, inter
alia, amendments to their civil-status data, with its ensuing consequences.”*"
The Committee of Ministers has taken the same approach, recommending that:

Member states should take appropriate measures to guarantee the
full legal recognition of a person’s gender reassignment in all areas
of life, in particular by making possible the change of name and gen-
der in official documents in a quick, transparent and accessible way;
member states should also ensure, where appropriate, the corre-
sponding recognition and changes by non-state actors with respect
to key documents, such as educational or work certificates.**!

However, despite recognising that gender identity is “one of the most basic
essentials of self-determination”*? the Court has not, to date, found that requir-
ing individuals to undergo medical intervention to obtain legal recognition of
their gender is unlawful. In 2010 the Parliamentary Assembly of the Council of
Europe issued a resolution calling on Member States to ensure the right to:

[O]fficial documents that reflect an individual’s preferred gender
identity, without any prior obligation to undergo sterilisation or
other medical procedures such as sex reassignment surgery and
hormonal therapy.*

The Commissioner for Human Rights issued a paper on Human Rights and Gender
Identity that expressly noted that the requirement for medical and surgical inter-
vention “clearly run counter to the respect for the physical integrity of the person”.***
He went on to note that such requirements “ignores the fact that while such opera-
tions are often desired by transgender persons, this is not always the case”**> At the
time of publication, there are currently two pending cases before the ECtHR which

398 Christine Goodwin v the United Kingdom [GC], Application No. 28957/95, ECHR 2002-VI; Van Kiick v Ger-
many, Application No. 35968/97, ECHR 2003-VII; and Grant v the United Kingdom, no. 32570/03, ECHR
2006-VIL

399 Ibid., Van Kiick v Germany, Application, Para. 75; L. v Lithuania, Application No. 27527/03, 31 March 2008.

400 Ibid., L. v Lithuania, Para 56. See also, Hdmdldinen v Finland, Application No. 37359/09, 16 July 2014,
Para 68.

401 See above, note 37, Para 21.
402 See above, note 398, Para 75.

403 Parliamentary Assembly of the Council of Europe, Resolution 1728(2010) on Discrimination on the basis of
sexual orientation and gender identity, 29 April 2010, Para. 16.11.2.

404 See Commissioner for Human Rights of the Council of Europe, above, note 397.

405 Ibid.
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concern the ability of individuals to secure recognition of their gender identity in the
absence of gender reassignment surgery.* In Russia, the Federal Law “On Civil Sta-
tus Acts” allows transgender persons to change their legal gender following the pres-
entation of “a medical certificate about change of sex”.*"” In accordance with Article
70 of the Law, a civil registry office shall issue a decision on correcting or changing
the civil status entry of a person where a document of a standard form issued by
a medical organisation is presented noting that the person’s gender has changed.
Article 70 requires this standard form of medical document to be developed by the
Health Care Ministry.*®® However, as of today, no such form has been developed. In
2005, the Ministry set up a working group for this purpose but this Group was dis-
solved in 2007 without achieving any result. It is currently unclear whether this Law
would be interpreted to require individuals to undergo surgery or some other form
of medical intervention in order to have their gender legally recognised.

A study conducted by the Transgender Legal Defence Project in 2012 revealed
that there is no uniform approach to the specific requirements for the legal rec-
ognition of gender change.*®® In some regions, civil registry offices state that they
require a medical certificate of diagnosed transsexuality along with a medical
reportstating the need for a “gender marker” change,*'° whereas others state that
proof of irreversible gender reassignment surgery is needed.*’* Furthermore,
the study found that in reality, civil registry offices had agreed to change a per-
son’s legal gender without a court order only in a small number of cases and only
in selected regions,*? and the ultimate decision on what kind of documents are
sufficient for a court to make an order recognising a change in gender depends
on judicial discretion in any given case.*'® In some cases, courts considered that
legal gender could be changed following hormone therapy,*** or mastectomy
(in case of female to male transformation),*’* whereas in other cases gonadec-

406 A.P. v France, Application No. 79885/12 Communicated Case 18 March 2015, available at: http://
hudoc.echr.coe.int/eng?i=001-153722; Garcon v France, Application No. 52471/13, Communicated
Case 18 March 2015, available at: http://hudoc.echr.coe.int/eng?i=001-153718; Nicot v France Appli-
cation No. 52596/13 Communicated Case, 18 March 2015, available at: http://hudoc.echr.coe.int/
eng?i=001-153720; and S.V. v Italy, Application No. 55216, Communicated Case, 20 March 2016, available
at: http://hudoc.echr.coe.int/eng?i=001-161936.

407 Federal Law on Civil Status Acts of 15 November 1997 No. 143-FZ (®eznepanbHblii 3akoH “O6 akTax
rpaxkaHckoro coctosiHust” ot 15 Hosi6pst 1997 rona Ne 143-d3), Article 70.

408 Ibid.

409 Kirichenko, K., “Change of Legal Gender of Citizens in Russian Judicial Practice”, Medical Law, Vol. 3,2012, pp.
24-34 (Kupuuenko K.A. iaMeHeHMe rpaXAaHCKOro [10J1a TPaXKJaH B POCCUICKOM TPaBONPUMEHUTEIbHON
npakTuke // MeguuuHckoe npaBo. 2012. N 3. C. 24-34).

410 “Gender marker” in this context connotes the identification of “male” or “female” in Russian identity doc-
uments such as passports.

411 Ibid.
412 See above, note 409.
413 Ibid.

414 Judgment of the Dorogomilovskiy District Court of Moscow, 17 October 2014 (Pewenue /loporomu-
JIOBCKOTO palioHHOTO cyza roposa MockBbl oT 17 okTs16ps 2014 roga).

415 See above, note 409.



tomy was an essential condition for recognising a new legal gender.*!¢ The study
identified over 50 cases where transgender persons challenged refusals of civil
registry offices to recognise their right gender following some sort of medical
intervention to change their gender. The research did not identify any attempts
to have a legal change of gender recognised by someone who had not undergone
any form of medical intervention. None of the identified cases explicitly raised
an argument that the treatment of the individual amounted to discrimination.*?”
However, in one case, the Rudnichnyi District Court of Prokopievsk referred in
its decision to Article 14 of the ECHR and Article 19 of the Russian Constitution
to substantiate the general basis for its decision that everyone’s right to private
life shall be protected on an equal basis with others.**® The Court explained that
the fact that the Health Care Ministry had not issued a standard form of medical
certificate to be used to confirm a change in gender, should not prevent a civil
registry office from recognising a change in gender.**® A similar approach has
been taken by other courts.*?°

One of the cases identified in the study concerned a trans woman who requested
that her former employer issue her a new employment record book with her
new “female” name in it.*?! She argued that having an employment record book
with her former name in it crossed out and her new name added, which is a com-
monly accepted practice when an employee changes his or her name, violated
her right to private life as every time she presented her employment record
book it revealed that she had changed her “male” name to a “female” name. A
Justice of the Peace rejected the case on the basis that the woman’s request did
not comply with the standards for filling in employment record books.*?2 Such an
approach contradicts human rights standards in relation to the right to privacy
and non-discrimination, which would require such a change to be made.

2.5.5 Parental Rights and Gender Reassignment
There is a dearth of international jurisprudence on the parental rights of trans-
gender persons. International best practice dictates that transgender persons

may not suffer discrimination in relation to their parental rights on the grounds
of their gender identity. As outlined above, Principle 24 of the Yogyakarta Prin-

416 Judgment of the Nizhegorodskiy District Court of Nizhniy Novgorod, 2011, No. 2-9631/11 (Pewenue
Huxeropoackoro paioHHoro cya ropoja HuwxHero Hosropoga 2011 roga, geso Ne 2-9631/11).

417 Based on the information provided by the Transgender Legal Aid Project (St. Petersburg) to Dmitri Bart-
enev on 15 March 2016.

418 Judgment of the Rudnichnyi District Court of Prokopievsk of the Kemerovo Oblast, 4 December 2013, No.
2-2490/2013 (Pewenue PyqHu4HOrO paioHHOTrO cyAa ropoja [IpokonbeBcka KeMepoBcKo# 061aCTH OT
4 nexabps 2013 roza, geso Ne 2-2490/2013).

419 Ibid.

420 Based on the information provided by the Transgender Legal Aid Project (St. Petersburg) to Dmitri Bart-
enev on 15 March 2016.

421 Until recently an employment record book has been considered the main document proving one’s em-
ployment record.

422 Judgment of a justice of the peace of the Ryazan City, 21 November 2007 (Pemenue MUPOBOro Cysbu
ropoza Psi3anu ot 21 Hos6pst 2007 roga).
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ciples provides that “no family may be subjected to discrimination on the basis
of the sexual orientation or gender identity of any of its members.” In addition to
securing legal recognition of an individual’s gender identity, it is important that
transgender persons are able to secure recognition and protection of their fam-
ilies. This was confirmed in the 2010 Resolution of the Parliamentary Assembly
of the Council of Europe.*?3

The ECtHR has very limited jurisprudence on the impact of a change in gender
identity on parental rights. In X, Y and Z v United Kingdom, the Court found that
there had been no violation of Article 8 or Article 14 taken in conjunction with
Article 8, in the circumstances in which it was not possible for a transgender
man to be noted on the birth certificate as the parent of the biological child of
his partner. The child had been born through artificial insemination during their
relationship.*?* While noting that the case did fall within the scope of the right to
family life, the Court found that there was no obligation under Article 8 for the state
to formally recognise a non-biological father. In its more recent decision of PV v
Spain the Court recognised that discrimination on the grounds of gender identity
is prohibited.*?> However, in analysing restrictions placed on contact between a
transgender woman and her biological son during her gender reassignment, the
Court found that such restrictions were not based the fact of her transgender iden-
tity, but rather on the best interests of the child. The Court noted that the woman
continued to have visitation rights to her son, which were reviewed by a judge
every two months leading to increased visitation, and that the aim of this was to
allow the child to become used to the gender reassignment.*?® Thus, restrictions
on custody rights of biological parents will not amount to discrimination when
they are made in the best interests of the child. That said, it is critical to identify
the extent to which stereotypes and prejudice are being factored in to decisions
about what may and may not be in the best interests of a child. There is a need evi-
dence-based decision making to ensure that there is no discrimination on grounds
of gender identity in cases such as this.

With respect to Russian law, as noted above, in principle, Russian legislation
allows a person to change legal gender on the basis of “a medical certificate
about change of sex”.*” However, Russian law does not regulate the legal con-
sequences of a change in legal gender recognition, although a bill is currently
before the State Duma, which, if passed, would prevent persons who have under-
gone gender reassignment from marrying.*?® The current absence of law in this

423 See above, note 403, Para 10.
424 X, Y and Z v United Kingdom, Application No. 21830/93, 22 April 1997, Paras 12-19.
425 PV.v Spain, Application No. 35159/09, 30 November 2010 (in French only).

426 Ibid. Also see, Registrar of the Court, “Press Release: Restriction of contact arrangements between a trans-
sexual and her six-year-old son was in the child’s best interests”, No. 910, 30 November 2010.

427 See above, note 407. The Law does not explicitly require a particular form of change of biological gender
and refers to a “medical certificate of the change of gender issued by a medical organisation” as a basis for
issuing an opinion by the civil registry office for rectifying an entry in the civil status records.

428 Bill No. 790069-6 “On amending Article 14 of the Family Code of the Russian Federation (with regard
to the prohibition of entering into marriage by the persons of the same sex (as determined at the time
of birth)). (3akononpoexkT N2 790069-6 “O BHeceHMH U3MeHeHUH B cTaThio 14 CeMelHOro Kojekca



sphere means that transgender persons have the right to marry someone of a
different sex, and this report did not identify any cases which discussed the right
of transgender individuals to marry. However, the absence of law relating to the
recognition of parental rights of a person who has changed their gender does
lead to difficulties, as is illustrated in the following cases.

Mr. Y. was born as a woman. In 1997, Y. gave birth to a son. From 2001, Y. and
Y/s son’s father lived separately and in 2006, they divorced and custody over
the child was granted to Y. In the same year, the parental rights of the child’s
father were terminated on account of his failure to take part in raising his son. In
2010, Y. underwent gender-reassignment surgery and was subsequently issued
a new birth certificate and a passport as a male. However, the child’s documents
continue to bear details of Y. as his mother and also the details of his biological
father. Y. applied to Dzerzhinskiy District Court of Nizhniy Tagil to change these
documents, arguing that he needed to disclose the fact of his gender change
every time he had to prove that he had parental rights over his son. However, the
Court dismissed the case, holding that there was no procedure available under
Russian law to change the identity documents of the child.*? The Court rejected
Y/s argument that this situation constituted a disproportionate interference
with his right to private and family life because of the need to disclose his trans-
gender identity.**°

Two recent cases in the Moscow region concerned the parental rights of two
transgender women.**! In the first case in 2015, a district court rejected a request
by a transgender woman'’s ex-wife to remove the child from the transgender wom-
an’s care on the basis of Article 73(2) of the Family Code. Article 73(2) permits
a child to be removed from the care of a parent when leaving the child with the
parent would place him or her in danger due to circumstances outside of the con-
trol of the parent, such as mental illness. However, this judgment was overturned
on appeal to the Moscow City Court. The Court referred to the findings of a panel
of psychiatrists who had met with the child and concluded that the child felt “dis-
comfort and uncertainty” due to his “father’s” change in gender, which was a result
of his “father’s” “mental illness” (“transsexualism”). The experts further noted that
disclosure of such information could negatively affect the child’s psychological
state and that a “distorted understand of traditional relationships between a man
and a woman” would have a negative impact on the child, leading to a “likelihood
of non-traditional gender identification of the child in future, a tendency towards

Poccuiickoit ®@efepanuu (B yacTH yCTaHOBJIEHHs 3alpeTa Ha 3akjloyeHHe Gpaka Mexay JIMIAMU
OZ1HOTO MoJ1a (oNpe/iesisieMoro Npy poXxAeHUH)).

429 Judgment of the Dzerzhinskiy District Court of Nizhniy Tagil, 2 June 2011, No. 2-604/2011 (Pewenue
Jl3epKUHCKOTO pailoHHOTO cyza ropoja Huwxkuuit Tarua ot 2 uroHsa 2011 roga no gesy Ne 2-604/2011).

430 Ibid. Y. did not explicitly argue that he had been discriminated against.

431 Information about these two cases is confidential. Copies of the judgment are retained with the research-
er and futher information may be available upon request to the Equal Rights Trust. For a further descrip-
tion of these cases see, Gevisser, M., “The transgender woman fighting for the right to see her son. The
Guardian, 12 November 2015, available at: https://www.theguardian.com/world/2015/nov/12/the-
transgender-woman-who-may-never-see-her-son-again; and Zakharova, S., “Court’s decision on trans-
gender woman’s parental rights”, Human Rights Camera, 17 August 2016, available at: https://mrkamera.
org/2016/08/17 /svetlana-zakharova-courts-decision-on-transgender-womans-parental-rights.
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anti-social lifestyles”. Having endorsed these findings, the Court further referred
to the Law “On protection of children from information harmful to their health and
development” which prohibits propaganda of “non-traditional sexual relation-
ships”#32 but provided no explanation of why this law was relevant. Consequently,
the Court restricted the parental rights of the transgender woman on the basis of
Article 73(2) of the Family Code, on the basis of her diagnosis of transsexualism.

In another case, the Lyuberetskiy City Court of the Moscow Oblast found that a
child’s sole place of residence should be with his biological mother pursuant to
Article 65(3) of the Family Code.**® The decision was made on the basis of the
finding of two separate panels of psychologists and psychiatrists, one of which
concluded that the child was having difficulty accepting his “father’s” gender
transformation and the other of which concluded that the “father” did not assist
the child to understand the situation and instead emphasised the importance of
“his” gender transformation. This decision was made despite the transgender
woman and her child living together for four years immediately following her
gender change. The judgment was upheld on appeal by the Moscow Oblast Court
in 2015 and by the Supreme Court of the Russian Federation in 2016. Unlike in
the previous case, the courts did not criticise the transgender woman for failing
to meet the “traditional role” of the family. The Court also emphasised that the
determination that the child should live with his biological mother would not
prevent the transgender woman from seeing him.

The approach of the Russian courts is, at first glance, not inconsistent with
the previous approach of the ECtHR as outlined above. However, the Russian
cases are distinguishable from the ECtHR jurisprudence, because as empha-
sised in PV. v Spain, distinctions between the recognition of biological parents,
made solely on the basis of their gender identity, would amount to discrimina-
tion.*3* Although it is clear that distinction may be justified when made in light
of other considerations, such as the best interest of the child, consideration
of the best interests of the child must be a proper assessment of the needs of
the child, and not revert to discriminatory stereotypes that children are best
placed in a “traditional family”. In the Russian context, the courts have shown
that they are willing to defer to arguments that removing custody is in the best
interests of the child without detailed consideration of what these interests
entail, and to rely on “traditional values” in order to do so. Such an approach
is discriminatory.

432 See above, note 80.

433 Article 65(3) of the Russian Family Code provides that a child’s place of residence in case of his or her par-
ents living apart shall be established by their agreement, and in the absence of such agreement it should
be determined by the court taking into account a child’s best interest and their opinion.

434 See Alekseyev v Russia, above, note 61, in which the Court noted that differences in treatment based solely
on sexual orientation would amount to discrimination.



2.6 Discrimination against LGBT Persons in Education
and Work

This Part of the report considers discrimination against LGBT individuals in the
education and labour spheres. Although the research sought to identify cases
relating to economic, social and cultural rights more broadly, no such cases were
identified. There may be a number of reasons for this including: reluctance by
LGBT individuals to initiate legal proceedings as this would require them to
reveal their LGBT status which they believe carries risks in an environment hos-
tile to LGBT persons; a perception on the part of LGBT individuals that courts
are not likely to vindicate their rights; and the fact that cases which may exist
may also remain unpublished.

2.6.1 Work
Article 6(1) of the ICESCR provides that:

The States Parties to the present Covenant recognize the right to
work, which includes the right of everyone to the opportunity to
gain his living by work which he freely chooses or accepts, and will
take appropriate steps to safeguard this right.

Pursuant to Article 2(2), the right to work must be guaranteed without discrimi-
nation of any kind,*** which includes discrimination on the basis of sexual orien-
tation and gender identity.**® The Director-General of the International Labour
Organization (ILO) has recently noted that all LGBT individuals are entitled to be
free from discrimination at work.*3”

Although the ECHR does not explicitly protect the right to work, the ECtHR has
made it clear that dismissal from employment on the sole basis of sexual orienta-
tion will amount to a violation of the right to private life in Article 8 of the Conven-
tion.**® [n addition, the Committee of Ministers recommends that member states:

[S]hould ensure the establishment and implementation of appropri-
ate measures which provide effective protection against discrimina-

435 UN Committee on Economic, Social and Cultural Rights, General Comment No. 18: The Right to Work, Arti-
cle 6, 6 February 2006, UN Doc. E/C.12/GC/18, Para 19.

436 UN Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in eco-
nomic, social and cultural rights, and Article 2(2) of ICECSR, 2 July 2009, UN Doc. E/C.12/GC/20, Para 32.

437 International Labour Organization, “LGBT workers entitled to equal rights and benefits at the workplace:
Statement by International Labour Organization Director-General Guy Ryder on the occasion of the Inter-
national Day against Homophobia and Transphobia”, 17 May 2015, available at: http://www.ilo.org/glob-
al/about-the-ilo/how-the-ilo-works/ilo-director-general/statements-and-speeches/WCMS_368652/
lang--en/index.htm.

438 See, Lustig-Prean and Beckett v the United Kingdom, Application No. 31417/96 and 32377/96, 27 Sep-
tember 1999, Paras 64, 104-105; Smith and Grady v the United Kingdom, above, note 242, Paras 71, 110-
112; Perkins and R v the United Kingdom, Application No. 43208/98 and 44875/98, 22 October 2002,
Paras 38-41; and Beck, Copp and Bazeley v the United Kingdom, Application No. 48535/99, 48536/99 and
48537/99, 22 October 2002, Paras 51-53.
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tion on grounds of sexual orientation or gender identity in employ-
ment and occupation in the public as well as in the private sector.**°

Furthermore, as noted above, the Committee has also noted that states should pay
particular attention to protecting the privacy of transgender persons in relation to
employment applications and disclosure of their gender identity history.**

As noted in Part 1 of this report, Article 3 of the Russian Labour Code prohib-
its discrimination in labour relations. The list of grounds on which discrimina-
tion is prohibited is open ended, and the Russian Constitutional Court recently
explained that these grounds include sexual orientation.**! Article 64 of the
Labour Code prohibits any direct or indirect restriction or the granting of direct
or indirect advantages in the conclusion of a labour contract based on sex, race,
skin colour, nationality, language, origin, property, social and official status, age,
place of residence, “as well as other factors not connected with the professional
qualities of the employees”.**? It may be argued for the purposes of Article 64
that sexual orientation or gender identity falls within either social status or fac-
tors not connected with the professional qualities of an employee.

Legal cases challenging discrimination in the labour sphere based on sexual ori-
entation or gender identity are almost non-existent throughout Russia, although
violations of labour rights on a discriminatory basis have been reported by Russian
LGBT organisations.*® Moreover, as the below analysis demonstrates, the approach
of courts to such cases may also dissuade victims from seeking a remedy, as some
courts have simply disregarded allegations of discrimination on the basis of sexual
orientation. The research identified four cases that have been the subject of judicial
proceedings, in Khabarovsk, St. Petersburg, Moscow and Novosibirsk. A discrimina-
tion claim was explicitly raised by the victim in all but the first of these cases.

In Khabarovsk, a schoolteacher alleged that he had been forced to resign his
post because the school administration had been informed that he took part in
public assemblies promoting LGBT rights. The District Court rejected his claim
to be restored to his post, finding his allegations unfounded because the Court
determined that he had voluntarily decided to quit his job.*** The Court did
not consider his contention that he had been placed under pressure to resign.
The applicant appealed this decision. However, the appellate court rejected
his appeal without examining the alleged reasons for the applicant’s decision,
instead finding that the applicant had failed to prove any pressure on him.***

439 See above, note 37, Para 29.

440 Ibid., Para 30.

441 See above, note 14.

442 The Article allows exceptions to be made to this prohibition by federal law.
443 See Russian LGBT Network and Human Rights Watch, above, note 11.

444 Judgment of the Central District Court of Khabarovsk, 16 May 2014, No. 2-326/14 (Peumenue LleHTpass-
HOTro pailoHHOro cy/ja Xabaposcka oT 16 mas 2014 roja no ey Ne 2-326/14).

445 Appellate Decision of the Khabarovsk Regional Court, 30 July 2014, No. 33-4619/2014 (AnenisiquoHHOe
onpezeseHre XabapoBckoro o6sactHoro cyzaa ot 30 uioss 2014 roga o gesy Ne 33-4619/2014).



In St. Petersburg, a music teacher was fired from her position at a school because
the school administration had been informed about her alleged lesbian iden-
tity and presented with several photos showing her hugging and kissing other
women. The school claimed that this was immoral behaviour incompatible with
her work as a teacher. In its judgment, the District Court stated that it was not
the plaintiff’s sexual orientation that was the basis for her dismissal, but her
“immoral behaviour”.**¢ The Court went on to state that it considered the photos
to be “immoral” because they demonstrated “unethically intimate relationships
between persons of the same sex and published on a social network on the inter-
net”.**” On appeal, the applicant argued that her dismissal amounted to discrimi-
nation under Article 3 of the Labour Code, and also pursuant to Article 2(2) and
6 of the ICESCR because the photos were only considered “immoral” because
they showed a same-sex relationship, whereas similar photos of a heterosexual
couple would not be considered as contradicting public morals. The appellate
court did not consider this argument and rejected her appeal.**®

In a case before the Nagatinskiy District Court of Moscow, a young man alleged that
he was rejected for a post as a coach in a professional development programme
for young leaders, “Captains of Russia”, on account of his sexual orientation. The
man was contacted by the programme director on the basis of his CV, which he had
placed on a major Russian job site. Following an interview, he was notified that he
had been selected for the post. However, when the programme director looked at
his personal page on a social network, she enquired about his sexual orientation.
When the applicant replied that he was gay, the programme director sent him a
message saying that they would not be able to hire him because the programme
was based on a “traditional viewpoint on certain matters” and, she explained, it
was an essential requirement that staff shared this view. The Court dismissed
the man'’s claim that he had been discriminated against in violation of Articles 3
and 64 of the Labour Code, Article 19 of the Federal Constitution, Article 2(2) of
the ICESCR and the prohibition of discrimination with regard to work found in
the European Social Charter (Revised).** The Court held that there was not suffi-
cient evidence that the plaintiff applied for the post and was officially rejected.*>°
Accordingly, the Court did not analyse the allegation of discrimination.*!

In a recent case in Novosibirsk, a woman challenged a refusal by a private
company to hire her as sales manager due on the basis of her sexual orienta-
tion. She alleged that this amounted to discrimination under Article 64 of the

446 Judgment of the Kirovskiy District Court of St. Petersburg, 21 April 2015, No. 2-1890/2015 (Pewenue
Kupogckoro paiionHoro cyga Cankt-Iletepoypra ot 21 anpesis 2015 rozga no gesay Ne 2-1890/2015).

447 Ibid.

448 Appellate decision of the St. Petersburg City Court, 3 September 2015, No. 33-12750/2015 (Anesisanu-
oHHoe omnpejesnenue CaHkT-IleTep6yprckoro ropojackoro cyga ot 3 ceHTsA6psa 2015 roza no jeny
Ne 33-12750/2015).

449 The applicant did not specific which articles were referred to, but presumably this is Article 1 and Article E.

450 Judgment of the Nagatinskiy District Court of Moscow, 27 November 2015, No. 2-11405/2015 (Pewenue
HaratuHckoro pailonHoro cysa MockBbl oT 27 Hos16pst 2015 roya no gesy 2-11405/2015.

451 Appellate decision of the Moscow City Court, 20 April 2016, No. 33-14156/2016 (AnennsiquoHHOE
onpegeneHrne MockoBckoro ropogckoro cyaa ot 20 ampesst 2016 roga no geay Ne 33-14156/2016).
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Labour Code. In its defence to the claim, the company argued that a “non-tra-
ditional sexual orientation does not comply with the job requirements, it can
negatively affect the company’s reputation and will prevent [the applicant] from
performing her duties”. The company further explained “the position requires a
lot of work with clients. The majority of our clients support traditional values.
Therefore, employment [of the applicant] could lead to financial losses.”**? In its
judgment of 29 July 2016, the Zheleznodorozhnyi District Court of Novosibirsk
declared that the refusal to employ the applicant because of her “non-traditional
sexual orientation” was unlawful because it was not based on relevant grounds
for employment.* The Court did not analyse the allegation of discrimination in
any detail, simply noting that the defendant had failed to rebut it. The judgment
requires the company to employ the applicant and pay her compensation for
non-pecuniary damage. The company has appealed the decision and, at the time
of this report’s publication, the appeal is still pending.

Although this final case is a positive step, it remains to be seen whether it will
be overturned in the higher courts. The earlier decisions show that the courts
are on the whole failing to examine situations in which there is a prima facie
or explicit case of discrimination, instead preferring to dismiss the claims on
the basis of insufficient evidence. Such an approach fails to meet required
standards in international and regional human rights law, which clearly pro-
hibit discrimination in employment on the basis of sexual orientation. None-
theless, it is positive that the courts have not outright rejected the idea that
discrimination on the basis of sexual orientation may occur in the employ-
ment sphere.

2.6.2 Education

The right to education is provided for in Article 13 and 14 of the ICESCR.*** Arti-
cle 13(1) provides that:

Education shall be directed to the full development of the human
personality and the sense of its dignity, and it shall strengthen the
respect for human rights and fundamental freedoms. They fur-
ther agree that education shall enable all persons to participate
effectively in a free society, promote understanding, tolerance and
friendship among all nations and all racial, ethnic or religious
groups, and further the activities of the United Nations for the
maintenance of peace.

452 Judgment of the Zheleznodorozhnyi District Court of Novosibirsk, 29 July 2016, case no. 2-3186/2016
(Pewenne YKene3HomopoxkHoro paioHHoro cyga HoBocu6bupcka ot 29 wuwuss 2016 roga mno pgeny
Ne 2-3186/2016).

453 Ibid.

454 Article 14 of the International Covenant on Economic, Social and Cultural Rights provides that every state
party that has not established free and compulsory primary education within its jurisdiction at the time

of signing the Covenant must adopt an action plan within two years, to ensure compulsory primary edu-
cation that is free for all.



The Committee on Economic, Social and Cultural Rights has stated that Article
13(2) requires education to be made accessible to all persons without discrim-
ination, acceptable in terms of its substance, and adaptable, to meet the needs
of changing societies.**® States must closely monitor education to identify and
address any discrimination in educational institutions, programmes, spending
patterns and other practices.**® As well as being a right in itself, the right to edu-
cation is also a means of realising other rights. The Committee on Economic,
Social and Cultural Rights recognises the right to education as a means for lifting
individuals out of poverty and enabling them to fully participate in society.*>’

Article 2, Protocol 1 of the ECHR provides that no person shall be denied the
right to education.**® Any difference in treatment in relation to the right to edu-
cation must therefore be in conformity with Article 14 of the ECHR on prohibi-
tion of discrimination.**° In 2005, a case brought by a doctoral student in a case
against the Moscow State University raised questions of discrimination in the
education sphere. The plaintiff alleged that he was expelled from the University
because the Faculty of Public Administration did not want him to pursue doc-
toral research on the legal status of sexual minorities and that this amounted
to discrimination pursuant to Article 19 of the Federal Constitution and also
Article 14 of the ECHR, together with Protocol 1. However, the District Court
dismissed the claims because the plaintiff had failed to prove that the suggested
research topic had any bearing on the University’s decision to expel him. The
Court accepted that the plaintiff was dismissed from the University because of
his failure to comply with formal study requirements set forth in his individual
plan, while the plaintiff contended that he had complied with the study require-
ments, which were in any case not clearly defined.**® The plaintiff’s argument
that this was only a pretext for criticising the topic of his doctoral study was
dismissed by the Court as unfounded due to the lack of evidence. Although the
plaintiff presented the decision of the Faculty of Public Administration, which
had refused to accept the proposed topic on legal status of sexual minorities as
“not matching the department’s specialisation” and his own request for termi-
nation of his studies due to discrimination on account of sexual orientation to
the Court, the Court did not assess these documents and did not consider the
plaintiff’s discrimination claim further.**

455 Committee on Economic, Social and Cultural Rights General Comment 13: The Right to Education,
8 December 1999, E/C.12/1999/10, Para 6.

456 Ibid., Para 36.
457 Ibid., Para 1.

458 Council of Europe, Protocol to the Convention for the Protection of Human Rights and Fundamental Free-
doms, 20 March 1952, ETS 9.

459 See, for example, Case “Relating to Certain Aspects of the Laws on the use of Languages in Education in
Belgium” v Belgium, Application No 1474/62, 1677/62, 1691/62, 1769/63, 1994/63, and 2126/64, 9
February 1967; and European Court of Human Rights, Guide on Article 2 of Protocol No. 1 to the European
Convention on Human Rights, December 2015, p. 10 available at: http://www.echr.coe.int/Documents/
Guide_Art_2_Protocol_1_ENG.pdf.

460 Judgment ofthe Nikulinskiy District Court of Moscow, 10 June 2005, (Pemenue HukyauHckoro paloHHOro
cyzna Mocksel ot 10 utons 2005 roza).

461 Ibid.
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In 2003, aresident of St. Petersburg filed a lawsuit against the Oktyabrskaya Rail-
road Company (ORR) in the Frunzensky District Court of St. Petersburg because
they did not allow him to enrol in the training courses necessary to become a
train conductor. ORR’s rejection was based on a decision earlier in 2003 by the
Oktyabrskaya Railroad Clinic, which deemed the plaintiff unfit to work as a con-
ductor due to a note in his military record regarding his “homosexuality”.*®?

This note, made during a medical examination that the plaintiff underwent in
1992 as part of his military service, stated that he suffered from a mental disor-
der because he was “homosexual”. At the time, homosexuality was classified as
“perverse psychopathy” according to a 1987 USSR Ministry of Defence regula-
tion,**® and Soviet-era medical doctrine, which limited access to particular kinds
of professions and the ability to perform military service. Consequently, the plain-
tiff was registered at a local psychiatric clinic and required to undergo periodic
psychiatric assessments.*** In 1997, the Russian Health Ministry implemented the
World Health Organization’s International Classification of Diseases, which does
not include “homosexuality” in its list of mental and behavioural disorders.**> On
27 January 2003, the plaintiff’s name was deleted from the registry at the local
psychiatric clinic. However, the military continued to classify homosexuality as a
disorder and refused to withdraw the note from his military record.

On 10 August 2005, the Frunzensky District Court of St. Petersburg ruled that
ORR’s rejection of the plaintiff’s application was illegal. The Courtalso confirmed
that the diagnosis of the plaintiff’s “perverse psychopathy” was unlawfully based
exclusively on his “homosexuality”, and that “homosexuality” is not a mental dis-
order but a variant of the normal.*®® The plaintiff did not make any allegation
of discrimination and the Court did not make any finding in this regard. None-
theless, the judgment is an important example of successful recourse to judicial
remedies in fighting stigma against LGBT individuals, in particular challenging
the long-standing practice of pathologising “homosexuality”.

462 Judgment of the Frunzensky District Court of St. Petersburg,10 August 2005, No. 1066/05 (Pemenue
®pyH3eHckoro pailonHoro cyza CankT-Ilerep6ypra ot 10 aBrycra 2005 roga o geny 1066/05).

463 Decree of the Ministry of Defence of the Russian Federation, concerning the Implementation of the Regu-
lations on the medical examination in the Armed Forces (in peacetime and wartime), 9 September 1987,
No. 260 ([Tprka3 Muno6opoHbl CCCP oT 9 cenTs16ps 1987 . Ne 260 “O BBefieHUH B fieiicTBUe [los103keHUs
0 MeIULIHHCKOM OCBH/IeTeJbCTBOBAaHNUHU B BoopyxeHHbIx Custax CCCP (Ha MUpHOe U BoeHHOe BpeMs)”).

464 See above, note 462.

465 Order of the Health Ministry of Russia “On Adopting by the health care organisations of the Russian Fed-
eration health facilities of the International Statistical Classification of Diseases and Related Health Prob-
lems, 10th revision” of 27 May 1997, No. 170 (Ilpuka3 Munsgpasa Poccuu ot 27 mast 1997 roga Ne 170
“O nepexo/ie OPraHOB U yupexJeHUH 3jpaBooxpaHeHus Poccuiickoit @esepanyu Ha Mex/[yHapoaHY0
CTaTHUCTUYECKYIO KJIacCHUKALMIO 6ose3HeN U TPo6JieM, CBSI3aHHBIX €O 3/J0poBbeM X nepecMoTpa’).

466 See above, note 462.



3. CONCLUSIONS AND RECOMMENDATIONS

3.1 Conclusions

The overarching conclusion of this report is that the Russian judicial system
does not effectively address cases of discrimination on the basis of sexual ori-
entation or gender identity. In the majority of cases concerning discrimina-
tion - either explicitly or implicitly - the courts did not analyse whether dis-
crimination had occurred in any meaningful way. The approach of the courts
to cases involving lesbian gay bisexual and transgender (LGBT) individuals is
also inconsistent, making it hard to determine trends in judicial reasoning, and
more significantly, to ascertain when a particular case taken before the courts
is likely to succeed.

As Part 1 of the report indicates, the Russian courts are operating within a soci-
ety where discrimination against persons on grounds of sexual orientation and
gender identity is deeply entrenched and the matter highly politicised. The
process of judicial appointments compromises judicial independence, leaving
judges liable to political pressure. Furthermore, the law which judges are apply-
ing is itself imperfect and in need of reform to remove provisions which discrim-
inate directly or indirectly and provide full protection from discrimination for
members of the LGBT community. That said, there is significant scope for a more
progressive interpretation of Russian law by the courts and they are currently
falling short.

The inconsistency of approach occurs both between courts and in the approach
of individual courts. With some exceptions, courts have generally recognised
that discrimination on the grounds of sexual orientation is prohibited by the
Federal Constitution and through legislation which contains anti-discrimi-
nation provisions.! However, this recognition has little to no positive impact
given the way the courts approach the question of whether differential treat-
ment on the basis of sexual orientation in the given case is justified. At this
point, courts often erroneously rely on the purported aims of protecting public
morals, traditional values, religious belief and the rights of children, to hold
that discrimination is justified.

The approach of the Constitutional Court, whose decisions are binding on all
representative, executive and judicial authorities, is indicative of the inconsist-
encies that the research has identified. The Constitutional Court has recognised

1 See Part 1.6.5.
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on a number of occasions that a difference in treatment based solely on sexual
orientation is contrary to the general equality clause of Article 19 of the Consti-
tution.? However, in each case, the Court has gone on to uphold laws that pro-
hibit “propaganda of homosexuality”.? As is discussed in Part 2.3, in September
2014, the Court held that the federal propaganda law was not discriminatory.
The Court’s judgment, while noting that members of the LGBT community
have the right to freedom of expression and assembly, restricted those rights so
severely in the name of “protecting children” that it is difficult to see what scope
is left to the LGBT community to exercise them. Of particular concern, the Court
considered the views of the majority as a legitimate reason to restrict the rights
of the minority LGBT community.*

As discussed throughout Part 2, although the Constitutional Court has not used
language that explicitly labels same-sex relationships in a negative way, its judg-
ments still imply that such relationships are “immoral”. In addition, the Court
has wrongly held that clearly discriminatory measures against LGBT persons
accord with international and European human rights standards. Far from hold-
ing the authorities to account for discriminatory restrictions on the rights of the
LGBT community in Russia, this approach gives the green light to the authorities
to continue to discriminate.

In line with the general approach of the Constitutional Court, the judicial prac-
tice of the courts of general jurisdiction demonstrates that same-sex relation-
ships are often de facto considered as offensive to public morality. For example,
in the context of the right to work, courts have upheld the dismissal of a teacher
when photos of her kissing another woman came to light, noting that the pho-
tos were “immoral” as they demonstrated “unethically intimate relationships
between persons of the same sex” and apparently ignoring arguments that this
amounted to discrimination as the sharing of similar images of a different-sex
couple would not be considered immoral.® Similarly, the courts did not find there
had been any discrimination under either Russian or regional or international

2 Judgment of the Constitutional Court of the Russian Federation, 23 September 2014, No. 24-P, Para
2.1 (ITocmaHosaenue KoncmumyyuonHozo Cyda Pocculickoti Pedepayuu om 23 cenmsibps 2014 2oda
Ne 24-IT). See also Decision of the Constitutional Court of Russia, 19 January 2010, No. 151-0-0
(Onpepenenue IlocraHoBineHrne KoHncrtutynuonHoro Cyzaa Poccuiickoit ®enepanuu ot 19 sHBaps
2011 roza Ne 151-0-0); and Decision of the Constitutional Court of Russia, 24 October 2013, No. 1718-
O (Onpepenenue [loctaHoBsenue KoncturynuonHoro Cyzna Poccuiickoit @esepanuu ot 24 oKTA6ps
2013 roga Ne 1718-0). In 2006, a challenge was brought to the lack of legal recognition of same-sex
marriages as contradicting the equality clause of the Constitution. However, in its decision the Consti-
tutional Court did not address the discrimination argument. See Decision of the Constitutional Court
of the Russian Federation, 16 November 2006, No. 496-0 (Onpeznesnenue Koncrurynuonnoro Cyna
Poccuiickoit @esepaunn ot 16 Hos16ps1 2006 rozxa Ne 496-0).

Ibid.
4 See above, Part 2.3.5., Recommendation c(vi) and Part 3.2.2, Recommendation d.

See Judgment of the Kirovskiy District Court of St. Petersburg, 21 April 2015, No. 2-1890/2015 (PeweHnue
Kuposckoro paiionHoro cysa Cankr-Ilerep6ypra ot 21 anpesist 2015 roga no gesny Ne 2-1890/2015); and
Appellate decision of the St. Petersburg City Court, 3 September 2015, No. 33-12750/2015 (Ane/uisiuoHHOe
onpeneneHue CaHkT-IleTepOyprckoro ropojickoro cyga ot 3 ceHTs6psa 2015 roga mo geny Ne 33-
12750/2015)), discussed in Part 2.6.1.



human rights law when a young man had a job offer revoked when his potential
employer found out he was gay.®

That said, there has also been some more positive jurisprudence in the sphere
of labour rights. A refusal to employ a lesbian because of her “non-traditional
sexual orientation” was found to be unlawful at the district court level because
it was not based on relevant grounds for employment.” Similarly, a different
district court found that a diagnosis of “perverse psychopathy” was unlawfully
based exclusively on a gay man’s “homosexuality”, which the court found was
not a mental disorder but a variant of the normal.® While these decisions are
welcome, they leave little in the way of clear jurisprudence on what the right
to non-discrimination entails and in neither case did the court engage with the
argument that the treatment in question amounted to discrimination. Further; it
is clear from the cases discussed that extremely similar fact situations can lead
to opposite results before the courts leaving no legal certainty.

The same inconsistency can also be seen in decisions in other spheres examined
in the report. For example, while the right to private life and to non-discrimi-
nation has been explicitly noted in cases relating to a change of legal gender,’
a failure to implement the consequences of such a change by providing a new
employment record was sanctioned by a justice of the peace.!® Reliance has also
been placed on traditional family values in deciding to remove a child from the
care of a transgender parent.! Likewise, contradictions abound in cases involv-
ing hate-motivated violence. Although the Constitutional Court has recognised
sexual orientation as one of the bases on which aggravated criminal punishment
may apply in the context of hate crimes,'? courts are largely failing to recognise
or acknowledge homophobic hatred as either an aggravating factor in sentenc-
ing, or as an element of a crime where this is provided for in the Criminal Code.™

6  The Courtinstead determined that there was not sufficient proof he had applied for the job. See Judgment of
the Nagatinskiy District Court of Moscow, 27 November 2015, No. 2-11405/2015 (Pemenue HaratuHckoro
parioHHoro cysa Mockssl oT 27 Hos16psi 2015 roza no aeny 2-11405/2015; and Appellate decision of the
Moscow City Court, 20 April 2016, No. 33-14156/2016 (AnesisauroHHOe onpefesneHre MOCKOBCKOrO
ropoJjickoro cyza ot 20 anpess 2016 roaa no ey Ne 33-14156/2016), discussed in Part 2.6.1.

7  Judgment of the Zheleznodorozhnyi District Court of Novosibirsk, 29 July 2016, No. 2-3186/2016
(Pewenue KesesHomopoxHoro paiioHHoro cyga HoBocubupcka ot 29 urosis 2016 roga mo geny Ne
2-3186/2016), discussed in Part 2.6.1.

8  Judgment of the Frunzensky District Court of St. Petersburg,10 August 2005, No. 1066/05 (PeweHue
dpyH3eHckoro parioHHoro cyga Cankrt-Iletep6ypra ot 10 aBrycra 2005 roza no geny 1066/05), dis-
cussed in Part 2.6.2.

9 Judgment of the Rudnichnyi District Court of Prokopievsk of the Kemerovo Oblast, 4 December 2013, No.
2-2490/2013 (Pewenue PyHuuHOrO paloHHOro cyza roposa [lpokonbeBcka KemepoBckoil 061acTH OT
4 nexabps 2013 roga, geso Ne 2-2490/2013), discussed in Part 2.6.2.

10 Judgment of the justice of the peace of the Ryazan City, 21 November 2007 (Pewenue MUpOBOTo CyAbH
roposia Psasanu ot 21 Hos6ps 2007 roja), discussed in Part 2.5.5.

11 See Part 2.3.4.

12 See Judgment of the Constitutional Court of the Russian Federation, 23 September 2014, above, note 2,
Para. 2.1, and as discussed in Part 2.3.3.

13 See the discussion in Part 2.1.
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While many of these decisions may invoke shock, it is arguably in the sphere
of freedom of expression, association and assembly that the courts have made
their most egregious decisions. In addition to upholding “anti-propaganda
laws”, courts have repeatedly sanctioned refusals by the authorities to hold pub-
lic assemblies advocating for LGBT rights, including on the basis of these laws.
Even a decision by an authority to ban a march advocating for the repeal of the
“anti-propagandalaw” on the basis that calling for the repeal of the law amounted
to propaganda has been upheld.’ In addition, courts have allowed authorities
to curtail the right to freedom of expression on the basis of justifications that,
while ostensibly aimed at the protection of children, are solely discriminatory.
The closing down of the website of the Children-404 project, which contained
statements such as “I am proud to be gay” and “those who dare to reproach me
for daring to be different from the majority can go to hell”, and the prosecu-
tion of its administrator for violating the anti-propaganda law, demonstrate that
courts are prepared to label harmless comments as propaganda which must be
prohibited in the best interests of the child.’® In some cases, courts have gone so
far as to declare the aims of Russian organisations advocating for LGBT rights as
“extremist” and a threat to national security.'®

On the whole, the picture is one of judicial sanctioning of discrimination
against the LGBT community by the Russian authorities. In addition to con-
doning discrimination, on many occasions courts display their own homopho-
bic attitudes. Such case law contributes to stigmatisation of LGBT in Russian
society and legitimises hatred, harassment and violence against them. It is
also of note that, while the courts have recognised the right to private life for
transgender persons, gender identity has not been explicitly recognised as a
protected ground under Article 19 of the Federal Constitution.!” Despite these
bleak findings, the limited positive jurisprudence demonstrates that the courts
are sometimes willing to play a role in combatting discrimination against LGBT
individuals. In light of this, the next Part turns to recommendations, including
on how to strengthen this role.

3.2 Recommendations

In light of the foregoing analysis, this Part offers a series of recommendations to
the Russian authorities (including the judiciary), the regional and international
community, and to Russian lawyers and activists advocating for LGBT rights.
Although the recommendations relate to LGBT rights in Russia, the lessons to
be drawn from the Russian context are applicable to the situation in a number
of other countries. It is therefore hoped that the recommendations below will

14 Judgment of the Tverskoy District Court of Moscow of 22 January 2014, No. 2-1002/14 (PewmeHnue
TBepckoro paioHHOro cya MockBbl 0T 22 sitHBapsi 2014 roga no ey N2 2-1002/14). See also the wider
discussion above in Part 2.3.4.

15 See the discussion in Part 2.3.3.2 and Part 2.3.3.3.
16 See the discussion in Part 2.4.3 and Part 2.4.4.
17 See the discussion in Part 2.5.5.



prove useful in combatting discrimination against the LGBT community in both
Russia and beyond.

The recommendations cover both the need to interpret Russian legislation in
line with international and regional human rights standards, and the need to
amend the legislative framework itself. While the latter has not been the focus
of the research, it is clear, given the number of discriminatory legal provisions,
in the Russian framework must be amended in order to ensure protection from
discrimination for LGBT individuals.

The recommendations, which are made are made on the basis of international
and regional law on equality and non-discrimination, and on the Declaration of
Principles on Equality, are made with the aim of assisting Russia to meet its obli-
gations to respect, protect and fulfil the rights to equality and non-discrimina-
tion. Given the scope of the report, the recommendations focus on combatting
discrimination against the LGBT community. However, such measures should
also be taken in relation to all groups who face discrimination.

3.2.1 Recommendations to the Russian Government
a. Amendment of the National Legal Framework

Russia should review its national laws to remove provisions that discriminate
against LGBT individuals. This should include, but not be limited to, repeal of
the following laws:

i) All regional laws (in those constituent entities of the Federation where
these laws have been retained) banning “propaganda of non-traditional
sexual relationships”, and any laws providing for administrative liability
for such actions;

ii) Section 6.21 of the Code of Administrative Offences, which provides for
liability for propaganda of “non-traditional sexual relationships” among
minors;

iii) Article 14(1) of the Federal Law “On Basic Guarantees of the Rights of
the Child in the Russian Federation” of 24 July 1998 Ne 124-FZ which
requires measures to be taken to protect children from information that
promotes “non-traditional sexual relationships”;

iv) Article 5(2)(4) of the Federal Law “On protection of children from infor-
mation harmful to their health and development” of 29 December 2010
Ne 436-FZ which prohibits dissemination among children of information
which promotes “non-traditional sexual relationships”; and

v) Article 127(1)(13) and paragraph 6 of Article 146(1) of the Family Code of
the Russian Federation which prohibit adoption or guardianship by persons
who have entered into a same-sex union in a foreign state or by single indi-
viduals who are nationals of states where same-sex unions are recognised.
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In addition to repealing discriminatory provisions, Russia should take steps to
ensure that the principles of equality and non-discrimination on the basis of
sexual orientation and gender identity and related characteristics are embodied
in appropriate legislation. This includes amending legislation which prohibits
discrimination, such as the Labour Code, Criminal Code and the Code of Admin-
istrative Offences, to explicitly cover discrimination on the basis of sexual orien-
tation and gender identity and related characteristics. In addition, the equality
guarantee in Article 19 of the Federal Constitution should be amended to pro-
vide explicit protection from discrimination on the basis of sexual orientation,
gender identity and related characteristics.

In adopting and implementing laws and policies to promote equality and provide
protection from discrimination, Russia should not allow any regression from the
level of protection against discrimination that has already been achieved.

b. Comprehensive Anti-Discrimination Law

In addition to amending or repealing specific regional and federal legislation,
Russia is urged to develop, following a wide public debate, comprehensive
anti-discrimination legislation, which should explicitly prohibit discrimination
on the basis of sexual orientation and gender identity in addition to providing
a non-exhaustive list of protected characteristics which accords with interna-
tional best practice.’ Such legislation should, amongst other things, provide a
definition of discrimination which encompasses both direct and indirect dis-
crimination, harassment and failure to make reasonable accommodation,’® pro-
hibit discrimination in all areas of life regulated by law, require the state to take
positive measures to ensure equality,?° prohibit victimisation of persons alleging
discrimination?! and also provide for procedural safeguards, such as allowing
for a reversal of the burden of proof.??

c. Implementation and Enforcement of the Existing Legal Framework

Those who have the responsibility for implementing and enforcing national
laws, including the courts, should ensure that they do so in accordance with the
standards established by international and regional law on the rights to equal-
ity and non-discrimination. This is of particular importance in the absence of
amendments being made to the current legal framework as set out in recom-
mendations a and b. In particular, they should:

i) Ensure that LGBT individuals are protected by existing laws which
prohibit discrimination, including the constitutional equality clause,

18 Declaration of Principles on Equality, Equal Rights Trust, London, Principle 5.
19 Ibid., Principle 5.

20 Ibid, Principle 3.

21 Ibid, Principle 19.

22 Ibid, Principle 21.



iii)

vi)

vii)

through interpretation of these laws to encompass sexual orientation,
gender identity and related characteristics. This includes recognising

that LGBT persons are encompassed in notions of a “social group”, “other
circumstance”, and “other factors”;

Interpret existing laws which provide protection from discrimination to
encompass discrimination on the basis of perception and association to
provide protection to all those who are perceived to be LGBT or who are
friends, family or otherwise associated with the LGBT community who
may also face discrimination;

Investigate homophobic motivations behind violence and speech to
ensure that hate crimes and hate speech against the LGBT community
are prosecuted and sentenced as such. Facts that indicate that the perpe-
trator knew or perceived someone was a member of the LGBT commu-
nity, should trigger an investigation of the motivation behind the crime
or speech;

Interpret existing laws prohibiting discrimination to encompass both
direct and indirect discrimination, recognising that neutral laws, poli-
cies and practices may nonetheless put LGBT individuals at a particular
disadvantage;

Interpret the Federal Law “On Civil Status Acts” as enabling a person to
change their gender on the basis of self-identification, without having to
undergo any medical intervention;

Interpret justifications for a difference in treatment strictly, recognis-
ing that justifications cannot be based on the views of the majority
or on tradition alone. Justifications for different treatment cannot be
based on discriminatory stereotypes, such as the erroneous belief that
discussion of same sex relationships is damaging to child development.
Justifications must seek to achieve a legitimate aim using means which
are both necessary and proportionate. Thus, measures put in place
which lead to a difference in treatment must also be strictly necessary
to achieve the aim for which they are put in place, and measures which
are not clearly and directly linked to the aim they propose to achieve
or which have a disproportionate impact on the person who is disad-
vantaged should not be considered as justification for a difference in
treatment. In addition, the least intrusive measures which may achieve
a legitimate aim must be preferred;

Restrictions on freedom of expression, association and assembly must
only be put in place where they seek to achieve a legitimate aim and
are strictly necessary and proportionate. Restrictions should never be
considered necessary when the link between the restriction and the aim
it seeks to achieve is unproven. Restrictions on these rights should be
considered the absolute exception, rather than the norm. Restrictions
which are placed only on the LGBT community, or which disadvantage
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the LGBT community, should be considered prima facie discriminatory
and proposed justification should be scrutinised with particular care, in
line with the aforementioned principles; and

viii) In civil matters, when persons who allege that they have been subject to

discrimination establish facts from which it may be presumed that there
has been discrimination (a prima facie case), the courts and authorities
should then require the person against whom the allegation is made to
prove that no discrimination has taken place.

d. Judicial Training

Russian authorities responsible for professional training of the judiciary, includ-
ing the Russian State University of Justice, should ensure adequate training of
judges on international and regional human rights standards related to sexual
orientation and gender identity. Such training must promote, at the very mini-
mum, the standards outlined above under recommendation c.

e. Adoption of other Measures to Combat Discrimination and Inequality

In addition to amending its legal framework, Russia should adopt a wide range
of measures to prohibit and eliminate discrimination against the LGBT commu-
nity, including:

23

i)

Ensuring the independence of the judiciary through implementing the
recommendations of the Special Rapporteur on the independence of
judges and lawyers in regards to Russia;*?

Ensuring that LGBT rights issues are proactively included in the mandate
of work of the regional and the federal commissioners for human rights
(ombudspersons) and ensuring that these bodies are independent and
able to carry out their work without interference. In particular, the annual
report of the federal ombudsman should include a special section analys-
ing the human rights issues faced by the LGBT community in Russia;

iii) Providing training to ombudspersons, the police, prosecutors, and senior

public officials on preventing discrimination and discriminatory prac-
tices against the LGBT community;

iv) Implementing measures to facilitate reporting by LGBT individuals of

v)

discrimination and crimes against them in order to overcome their reluc-
tance to disclose sensitive information or other personal data;

Raising public awareness about equality and ensuring that all education
institutions, including private institutions, provide suitable education on

Human Rights Council, Report of the Special Rapporteur on the independence of judges and lawyers,
Gabriela Knaul, 30 April 2014, UN Doc. A/HRC/26/32/Add.1.



equality as a fundamental right, with a view to achieving the elimination
of discriminatory attitudes or behaviours which are related to the idea
of the inferiority or superiority of any sexual orientation or gender iden-
tity or gender expression. This should include the education of children
about sexual orientation and gender identity. Children should also have
the right to access support projects for LGBT children, including through
informal (peer-to-peer) networks; and

vi) Extending a standing invitation to the special procedures of the human
rights council to undertake country visits, including the Special Rappor-
teur on the rights to freedom of peaceful assembly and of association
(who has made a request to visit) and the newly appointed Independent
Expert on protection against violence and discrimination based on sex-
ual orientation and gender identity.

In implementing the above measures, Russia should ensure that sufficient finan-
cial resources are allocated, including to the judiciary and to those bodies whose
role includes preventing discrimination.

3.2.2 Recommendations to the Regional and International Community

Those bodies tasked with implementing and enforcing international and regional
law and policy on the rights to equality and non-discrimination, including the
special procedures, treaty bodies and agencies of the United Nations, the United
Nations High Commissioner for Human Rights, the Committee of Ministers of
the Council of Europe and the European Court of Human Rights should take a
firmer stance against discrimination against the LGBT community. In particular,
these bodies should:

a) Explicitly recognise that affording the LGBT community “different but
equal” treatment in respect of private life and family relationships, does
not accord with the rights to equality and non-discrimination. For exam-
ple, explicitly recognise that any legal regime that is available for the rec-
ognition of a different-sex relationship should also be available for same-
sex relationships - including civil marriage;

b) Explicitly recognise that a transgender individual’s right to a private
life obliges states to recognise their gender without requiring them to
undergo medical interventions. Further, explicitly recognise that requir-
ing a person to undergo surgery in order to have their gender recognised
amounts to inhuman treatment;

c) Explicitly recognise that where violence or any other criminal offence
against a person occurs because of their sexual orientation or gender
identity, this must be recognised as an aggravating factor when assess-
ing the severity of the offence under law, and that incitement to violence
on the basis of sexual orientation or gender identity must be prohibited
by law;
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d)

f)

g)

h)

j)

k)

Take a firm stance against justifications of discrimination against the
LGBT community based on traditional values or religious belief, explic-
itly recognising that the views of the majority can never amount to a jus-
tification for discrimination against a minority;

Ensure that their own staff have sufficient training and knowledge on the
application of international and regional human rights law and best prac-
tice in the context of sexual orientation and gender identity to engage in a
dialogue with Russia on LGBT issues;

Provide their full support to the newly appointed Independent Expert on
protection against violence and discrimination based on sexual orienta-
tion and gender identity, and encourage Russia to extend an invitation to
the mandate holder and other special procedures to undertake a country
visit to Russia;

Call on Russia to review and repeal discriminatory laws and encourage
Russia to implement and enforce a comprehensive anti-discrimination
law;

Provide support to the Russian judiciary in the execution of their role
through judicial training on international and regional human rights law
and best practice;

Engage in professional training of lawyers on anti-discrimination stand-
ards and raising awareness of LGBT rights in Russia;

Facilitate and encourage efforts by Russian civil society to provide evi-
dence and submissions on LGBT rights in international and regional
forums; and

Mainstream human rights of LGBT in their own dialogues and also in
their dialogue and cooperation with the Russian authorities.

3.2.3 Recommendations to Russian Activists and Lawyers

Russian activists and lawyers are encouraged to continue in their efforts to
combat discrimination against the LGBT community, including through the fol-
lowing steps:

a)

b)

Ensuring that violations of the prohibitions of discrimination contained
in Russian law are explicitly argued before courts, including with sup-
porting regional and international human rights law;

Referring courts to the decisions of the Constitutional Court which rec-
ognise that sexual orientation is protected by existing laws prohibiting
discrimination, including Article 19 of the Federal Constitution;



d)

£)

g)

h)

Ensuring that courts are provided with medical, psychological, educa-
tional or other evidence to demonstrate the fallacy of arguments that
discriminatory laws or practices are necessary in order to ensure public
safety, the protection of children or on the protection of public or reli-
gious morals;

Continuing to take cases to the European Court of Human Rights, the
United Nations Human Rights Committee and other relevant treaty bod-
ies where Russian courts have not delivered justice;

Working together with each other, and with other activists and law-
yers involved in combat discrimination more broadly, to identify gaps
and weaknesses in jurisprudence where cases may be taken in order to
develop positive jurisprudence;

Supporting LGBT individuals to report crimes and discrimination against
them, and to take cases to court, including by seeking to ensure that they
receive the psycho-social support that they may require to do so;

Supporting and engaging psychologists, lawyers, medical and other pro-
fessionals, as well as academics in a wide debate on the human rights
standards in the field of sexual orientation and gender identity. Such dia-
logue should foster an understanding of the detrimental impact of dis-
criminatory legislation and policies on the human rights and wellbeing
of LGBT individuals in Russia;

Monitoring and assessing the implementation and enforcement of dis-
criminatory legislation by the authorities and the judiciary and reporting
problems to relevant government actors, including the ombudspersons,
and in relevant international and regional forums; and

Continuing to advocate for the repeal of discriminatory laws and the
need for a comprehensive anti-discrimination law.
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1936 Constitution of the Union of Soviet Socialist Republics.
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Constitution of the Russian Federation, enacted by popular vote on 12 December 1993
(Konctutynus Poccuiickoit ®@enepanuuy, NpuHATA BCEHAPOJHBIM ToJIoCOBaHUEM 12
Jekabps 1993 roga).

English translation of the Constitution of the Russian Federation, available at: http://
www.supcourt.ru/catalog.php?cl=English&c2=Documents&c3=&id=6806.

Legislation

Arkhangelsk Oblast Law, “On Introducing Amendments and Additions to the Regional Law
for the Protection of Morals and the Health of Children in the Arkhangelsk Region”, 30 Sep-
tember 2011, No. 336-24-0Z “ (3akoH ApxaHresbckoii o61actv oT 30 ceHTs6ps 2011 1. Ne
336-24-03 “O BHeCeHMH U3MEHEHHUH U [ONOJIHEHHUS B 06/1aCTHOM 3aK0H “0O6 OTAEe/JbHBIX
Mepax Mo 3alUTe HPAaBCTBEHHOCTH U 3/[0POBbs JleTell B ApXaHTebCKON 06J1acTh”).

Bill No. 790069-6 “On amending Article 14 of the Family Code of the Russian Federation
(with regard to the prohibition of entering into marriage by the persons of the same sex (as
determined at the time of birth)). (3akonomnpoekT N 790069-6 “O BHeCeHUN UI3MEHEHUH B
crarbio 14 CemeliHoro koaekca Poccutickoit @efiepaniviu (B 4acTH yCTAaHOBJIEHUS 3alIpeTa
Ha 3aKJIl04eHHe 6paka Mexy JIMLaMU 0HOro 11oJ1a (onpe/ie/I1eMoro Npy poXAeHUH)).

Civil Code of the Russian Federation (Part III), 26 November 2001, No. 146-FZ (I'pax-
JMIaHCKUH Konekc Poccuiickolt @enepanuu (4actb TpeThbsi) oT 26 Hosa6psa 2011 roga Ne
146-03).

Civil Procedure Code of the Russian Federation, 14 November 2002, No. 138-FZ
(FpaxkgaHckuii mporneccyaabHbId Kofeke Poccuiickoit ®enepanuu ot 14 Hos16pss 2002
rozfa Ne 138-93).

Code of Administrative Proceedings of the Russian Federation, 30 December 2001, No.
195-FZ (Kogmekc Poccuiickoit ®esepanuu 06 afMUHUCTPATUBHBIX IPAaBOHAPYLIEHUAX
oT 30 gexabps 2001 roga Ne 195-@3).



Code of State Arbitration Procedure of the Russian Federation, 24 July 2002, No. 95-FZ
(ApbuTpaxkHbI{ mpoueccyanbHbIi Kogekc Poccuiickoit ®efepanuu oT 24 utosisg 2002
roga Ne 95-93).

Criminal Procedure Code of the Russian Federation, 18 December 2001, No. 174-FZ
(YrosioBHO-npolieccyanbHblM Kogekc Poccuiickoit @enepanuu ot 18 nexabpsa 2001
roaa Ne 174-®3).

Federal Constitutional Law “On amending the Federal Constitutional Law on the Consti-
tutional Court of the Russian Federation”, 14 December 2015, No. 7-FKZ (®enepanbHbIi
KOHCTUTYIMOHHBIN 3aKOH 0T 14 nekabps 2015 roxa Ne 7-®K3”0 BHeceHUM U3MEeHEHU U
B ®esiepasbHBI KOHCTUTYIMOHHBINA 3aKk0oH “O KoHctutynuonHoMm Cyne Poccuiickoit
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Federal Constitutional Law “On a State of Emergency” 30 May 2001, No. 3-FKZ (®egne-
paIbHBIN KOHCTUTYIMOHHBIN 3aKoH oT 30 Mas 2001 roga Ne 3-®K3 “O ype3BbryaliHOM
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7 February 2011 no. 1-FKZ, (®enepabHblii KOHCTUTYLMOHHBIA 3aKOH OT 7 deBpass
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Federal Constitutional Law of 21 March 2014, No. 6-FKZ, on admission to the Russian
Federation of the Republic of Crimea and the formation within the Russian Federation of
new entities - the Republic of Crimea and the federal city of Sevastopol (PenepanbHbIit
KOHCTUTYLIMOHHBIN 3aK0H oT 21.03.2014 N 6-®K3 (pen. ot 29.12.2015) “O npuHATHH
B Poccuiickyro @eznepanuio Pecny6nku KpbiM 1 0o6pa3zoBanuu B coctaBe Poccuiickoi
depepanuy HOBBIX CyObeKTOB - Pecniy6s1ku KpbiM v roposia desiepanbHOro 3Ha4eHUs
CeBacrtomnousa”).

Federal Law “On Basic Principles of Social Care in the Russian Federation”, 28 Decem-
ber 2013, No. 442-FZ (®enepanbHbiii 3akoH oT 28 nekabps 2013 roga N2 442-d3 “06
OCHOBAX COLMAJILHOTO 06CIYKUBaHUS IpaxkZaH B Poccuiickoit ®efepanuu”).

Federal Law “On international treaties of the Russian Federation”, 15 July 1995, No.
101-FZ, (PenepanbHbiil 3akoH OT 15 urossa 1995 roga Ne 101-@3 “O MexAyHApOLHBIX
noroBopax Poccutickoit @esnepanuu’).

Federal Law “On Ratification of the Convention for the Protection of Human Rights and
Fundamental Freedoms and the Protocols thereto”, 30 March 1998, No. 54-FZ.

Federal Law “On the Fundamentals of Health Care of Citizens in the Russian Federation”,
21 November 2011, No. 323-FZ (PepepanbHbliii 3akoH «06 0OCHOBaX OXpaHbl 3/J0POBbsI
rpax/aH B Poccuiickoit ®enepaunu» ot 21 Hos6psa 2011 roga Ne 323-93).
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Federal Law of 20 July 2012, No. 121-FZ, amending the Law on Non-Commercial Or-
ganisations and the Code of Administrative Offences (PenepanbHblii 3akoH oT 20 Utoss
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2012 roga Ne 121-®3 “O BHeceHMH U3MEHEHUH B OT/leJIbHbIe 3aKOHO/aTe/IbHbIe aKThl
Poccuiickoit @efepanyiu B 4acTH peryJdpoOBaHUs JeATeJbHOCTH HEKOMMepYeCKHX
OpraHu3alyi, BBIIOJHAIONUX GYHKIIMKM MHOCTPAHHOTO areHTa”).

Federal Law of 23 May 2015, No. 129-FZ, amending the Criminal Code and other laws
(PenepanbHbiil 3aKkoH oT 23 Mas 2015 roga Ne 129-03 “O BHeceHMU U3MEHEHUU B
OT/le/IbHbIe 3aKOHO/IaTeIbHble aKThl Poccuiickoit ®enepanun”).

Federal Law “On the Procedure of Forming of the Federation Council of the Federal Assem-
bly of the Russian Federation”, of 3 December 2012, No. 229-FZ (®exnepaibHblil 3aK0H
oT 3 gekabps 2012 roga Ne 229-®3 “O nopsiske dopmupoBaHusi CoBeta Pefepanuu
®enepanbHoro Cobpanus Poccuiickoit @epepanun”).

Federal Law “On the Procedure of Enforcement of The Code for Administrative Proceed-
ings of the Russian Federation” of 8 March 2015, No. 22-FZ (PenepanbHbliii 3aK0H OT 8
MapTta 2015 roma Ne 22-03 “O BBeseHuu B aercTBue Komekca a/MUHUCTPATUBHOTO
cynmomnpousBoAcTBa Poccuiickoit ®egepanun”).

Federal law on Amendments to Certain Legislative Acts of the Russian Federation con-
cerning legal arrangements of orphans and children left without parental care, 2 July
2013, No. 167-FZ (PenepanbHblii 3akoH oT 2 Ut 2013 roga Ne 167-P3 “O BHeceHUU
W3MEHEHUN B OT/JesJbHble 3aKOHOJATesJbHble aKThl Poccuiickoit ®epepauuu 1o
BOIIPOCAM yCTPONCTBA IETeH-CUPOT U JIeTeMN, OCTABLINUXCS O€3 oNeYeHust poguTesieir”).

Federal Law on Civil Status Acts of 15 November 1997 No. 143-FZ (®enepanbHblii 3aKOH
“06 aKTax rpaXkJaHCcKoro coctossHUs” oT 15 Hos6pst 1997 roga Ne 143-93).

Federal Law, “On Information, Information Technologies and Protection of Information”,
No. 149-FZ, 27 July 2006 (®enepanbublii 3akoH oT 27 utoss 1996 roga Ne 149-d3 “06
vHpopManuy, MHPOPMAMOHHBIX TEXHOJIOTHUSAX U 0 3a1UTe HHGOpMaLuu”).

Federal Law, “On protection of children from information harmful to their health and de-
velopment”, 29 December 2010, No. 436-FZ (®enepanbHblii 3akoH oT 29 nekadps 2010
roza N2 436-®3 “0 3aujuTe geTelt oT UHGOpMaL UK, TPUYHUHSIOLIEN BpeJ, UX 3/[0pOBbIO
Y Pa3BUTHUION).

Federal Law, “On Assemblies, Meetings, Demonstrations, Marches and Picketing” 19
June 2004, No. 54-FZ of (PenepanbHbiii 3akoH oT 19 uioHg 2004 roza Ne 54-93 «0
co6paHMsX, MUTHHTAX, IEMOHCTPALMAX, IIECTBUSAX U MMKETUPOBAHHUAX").

Federal Law, “On Basic Guarantees of the Rights of the Child in the Russian Federation”,
24 July 1998, No. 124-FZ (PenepanbHblil 3akoH oT 24 urosst 1998 roga Ne 124-93 «06
OCHOBHBIX FrapaHTHUsX IpaB pebeHka B Poccuiickoit ®egepannm»).

Federal Law, “On Countering Extremist Activities”, 25 July 2002, No. 114-FZ (®ege-
pasibHbIM 3aK0H OT 25 Htosist 2002 roga N2 114-P3 “O mpoTHUBOLEICTBUM 9KCTPEMUCTCKON
JlesiTeIbHOCTH”).

Federal Law, “On Non-Commercial Organisations”, 12 January 1996, No. 7-FZ, (®enepasb-
HbIY 3aK0H OT 12 ssHBaps 1996 rozga Ne 7-®3 “O HeKOMMepUeCKUX OpraHu3anusax”).

Federal Law “On Amending Article 5 of the Federal Law “On protection of children from
information harmful to their health and development” and certain legislative acts in order
to protect children from the information propandasing the denial of family values”, 29 June
2013, No. 135-FZ (Penepanbubiii 3akoH oT 29 uroHsa 2013 roga Ne 135-®3 «O BHeceHUU
M3MeHeHUH B cTaTbio 5 PefepanbHoro 3akoHa «0 3auuTe AeTedl oT MHPopMaIuy,
NPUYMHSOLIEH BpeJl MX 3/Jl0POBbI0 U Pa3BUTHIO» U OT/IeJIbHbIE 3aKOHO/JaTe/IbHbIE AKThI



Poccuiickoit @esepann B 1es1sIX 3alUTHI JieTed OT MHPOpPMALMU, TPoNaraHupyoiien
OTpHIIaHHEe TPAJIUITMOHHBIX CeMEeHHbBIX I[EHHOCTEN»).

Federal Law “On Amending the Criminal Code of the Russian Federation and Certain Leg-
islative Acts of the Russian Federation”, 7 December 2011, No. 420-FZ (®enepanbHbIN
3aKoH oT 7 gekabps 2011 roga Ne 420-®P3 «O BHeceHUH U3MeHEHHUH B YTOJIOBHBIN
kozekc Poccuiickoit Penepaiiuu U OTAebHbIE 3aKOHO/IaTe/bHbIE aKThl Poccuiickoi
depepanun»).

Kaliningrad Oblast Law, “On Amendments to the Law of the Kaliningrad region “Kalin-
ingrad Region Code of Administrative Offences”, 30 November 2013, No. 196 (3akon
Kanununrpagckoit o6a1actu ot 30 suBaps 2013, r. N2 196, “O BHeceHHUU [0NOJTHEHUN
B 3akoH KanunHuHrpaackoir o6saactu “Kogexc KanuHuHrpagckoit o6Jsactu 06
aIMUHUCTPATUBHBIX TPAaBOHAPYILIEHUSX ).

Kostroma Oblast Law, “On Amendments to the Law of the Kostroma Region on Guaran-
tees of Child Rights in the Kostroma Region and the Code of Administrative Offences of
the Kostroma Region”, 15 February 2012, No. 193-5-ZKO, (3akon KocTpoMckoii o61actu
ot 15 deBpans 2012, r. N2 193-5-3K0 “O BHeceHUU usMeHeHHUH B 3aKoH KocTpoMcKkoi
o6ustactu “O rapaHTUsx mpaB pebeHka B KoctpoMmckoii o6sactu” u Kogekc Koctpomckoit
006J1aCTH 06 aIMUHUCTPATUBHBIX TPABOHAPYIIEeHUAX ).

Krasnodar Kray Law, “On Amendments to Certain Legislative Acts of the Krasnodar Ter-
ritory in the strengthening of the protection of health and spiritual and moral develop-
ment of children”, 3 July 2012, No. 2535-KZ (3akon KpacHomapckoro kpasi oT 3 Ui
2012, r. Ne 2535-K3, “O BHeCEHHUU U3MEHEHHUH B OT/leJIbHbIE 3aKOHOAATEbHbIE aKThI
KpacHozapckoro Kpast B4acTH YCUJIEHHU S 3AIUTHI 3/J0POBbs U ;YXOBHO-HPABCTBEHHOT O
pasBuTus geten”).

Labour Code of the Russian Federation, 30 December 2001, No. 197-FZ (TpyaoBo#
kozekc Poccuiickoit ®enepanumy, ot 30 gekabpst 2001 roga, Ne 197-D3).

Law of St. Petersburg “On Special Transportation Services for Selected Categories of Cit-
izens in St. Petersburg”, 5 July 2006, No. 397-60 (3akoH CaHkT-IleTepGypra ot 5 utosis
2006 roma Ne 397-60 “O cmenuasbHOM TPAHCIOPTHOM OGCJIYKHBAHHWH OTJ€JIbHBIX
KaTeropui rpaxkias B CankT-IleTepbypre”).

Law of St. Petersburg, “On Amendments to the Law of St. Petersburg on Administrative
Offences in St. Petersburg”, 7 March 2012, No. 108-18 (3akon CaHkT-IleTep6ypra ot 7
MapTa 2012 r. Ne 108-18, “O BHeceHuUn u3MeHeHu B 3akoH CaHKT-IleTep6ypra “06
aIMUHUCTPATUBHBIX IpaBoHapylieHusax B CaHkT-IleTepbypre”).

Law of the Kaliningrad Oblast, 20 February 2014, No. 300 (3akon KanuHrpazackoi
o6ustactu oT 20 peBpasnsa 2014 roga, Ne 300).

Law of the Krasnoyarsk Region “On Protection of Public Morals”, 20 June 1995, No.
6-129, (“O6 oxpaHe 06111eCTBEHHON HPaBCTBEHHOCTH ).

Law of the Republic of Bashkortostan, “On Amending the Law of the Republic of Bash-
kortostan on Basic Guarantees of Children’s Rights in the Republic of Bashkortostan”,
23 July 2012, No. 581-Z (3axkoH Pecny6sauku BamkoproctaH oT 23 utosns 2012, r. Ne
581-3, “O BHeceHuU U3MeHeHUs B 3akoH Pecny6sinku BamkopToctaH “O6 0CHOBHBIX
rapaHTHUsIX paB pebeHka B Pecny6sivke BamikopToctan”).

Law of the Republic of Dagestan, “On Amendments to the Law of the Republic of Dagest-
an on Protection of Children’s Rights in the Republic of Dagestan”, 19 March 2014, No.
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17 (3akoH Pecny6siuku [larecran ot 19 mapra 2014, r. N2 17 “O BHeceHUH U3MeHEeHUH
B 3akoH Pecny6siniku [larectan “O 3aujuTe npaB pebeHka B Pecniy6siuke /larectan”).

Law of the Russian Federation “On the Status of Judges in the Russian Federation”, 26
June 1992, No. 3132-1 (3akoH Poccuiickoit ®efiepanuu ot 26 utons 1992 roga Ne 3132-
1 «O cratyce cyzeit B Poccuiickoit @enepanun»).

Law of the Russian Federation “On Amending the RSFSR Criminal Code, the RSFSR Code
of the Criminal Procedure and the RSFSR Penitentiary Code”, of 29 April 1993, No. 4901-
1 (3akoH Poccuiickoit ®egepanuu ot 29 Anpesns 1993 roga Ne 4901-1 «O BHeceHUU
VM3MeHEeHUH U JJONoJIHEHUH B YT0J10BHBIHN Kosiekc PCDCP, YrosoBHO-nporieccyalbHbIN
kogekc PCOCP u UcnpaBuTenbHO-TpyZ0Bo# Kogekc PCOCP»).

Law of the Russian Federation of 30 December 2008, No. 6-FKZ, amending the Federal
Constitution (3akoH Poccuiickoit ®esepannu ot 30 nekabpst 2008 roga «O nonpaske K
Koncrutyiuu Poccutickoit ®enepanum»).

Law of the Russian Federation of 5 February 2014, No. 2-FKZ amending the Federal
Constitution (3akon Poccuiickoit ®enepanuu ot 5 dpeBpans 2014 roga «O nmonpaBke K
Koncrurtynuu Poccuiickoit ®esepannm»).

Magadan Oblast Law, “On Amendments to Certain Laws of the Magadan region in terms
of the protection of minors from the factors that negatively affect their physical, intel-
lectual, mental, spiritual and moral development”, 9 June 2012, No. 1507-0Z (3akoH
MaragaHckod o6sactd oT 9 uroHs 2012 r. Ne 1507-03 “O BHeCceHUM HU3MEHEHUH B
OT/leJibHbIe 3aKOHbI MaraJJaHCcKoi 06J1acTH B YacTH 3allUThl HECOBEPIIEHHOJETHUX
oT (GaKTOpPOB, HETaTHUBHO BJUAKIINX Ha HUX (QU3HWYECKOe, HHTEJJIEKTYaJlbHOE,
MICUXUYEeCKOe, IYXOBHOE U HPaBCTBEHHOE pa3BUTHe”).

Novosibirsk Oblast Law, “On amending Novosibirsk Oblast laws”, 14 June 2012, No.
226-0Z (3axon HoBocubupcko# o6sactu ot 14 uroHs 2012, . N2 226-03 “O BHeceHUU
M3MeHeHUH B OT/leJIbHbIe 3aKOHBI HoBOCHGHpCKO# o61acTr”).

Ryazan Oblast Law, “On Administrative Offences”, 15 June 2006, No. 66-0Z (3akoH
PszaHcko# o61actu «06 aAMUHUCTPATUBHBIX IPABOHAPYIIEHUAX», OT 15 uionsa 2006
roza, Ne 66-03).

Ryazan Oblast Law, “On the protection of children’s health and morality in the Ryazan
Oblast”, 3 April 2006, No. 41-0Z (3akoH Ps3aHckol o6sacty “O 3amuTe 370pOBbS U
HPABCTBEHHOCTH ZieTel B PsizaHckoi O6siactu”, ot 3 anpess 2006 rozaa, Ne 41-03).

Samara Oblast Law, “On administrative offences in the Samara Oblast”, 10 July 2012,
No. 75-GD (3akon Camapckoi o6saactu ot 10 urosns 2012, r. Ne 75-T/] “O BHeceHUu
n3MeHeHU! B 3akoH CamMapckoil 06s1actu “O6 aAMUHUCTPATUBHBIX TPABOHAPYILIEHUSIX
Ha TeppuTopuu Camapckoit o6actu’).

Sverdlovsk Oblast Law, “On amendments to the regional law on protection of rights of the
child”, 17 October 2013, No. 96-0Z (3akoH CBepi0BcKoM o6y1acTu oT 17 okTs16ps 2013,
. N2 96-03, O BHeceHuHU u3MeHeHU! B O6s1acTHOM 3aKkoH “O 3amuTe npaB pebeHka”).

Tax Code of the Russian Federation (part 1), 31 July 1998, No. 146-FZ (“Hasnorosbiit
kozekc Poccuiickoit ®enepanuu (dactsb nepsas)” oT 31 urossa 1998 roga Ne 146-D3).

The Family Code of the Russian Federation, No. 223-FZ, 29 December 1995 (CeMeiiHbI#
kozekc Poccuiickoit @enepanuu, Ne 223-93, ot 29 nekabps 1995 r).

Vladimir Oblast Law, “On Amendments to Article 5 of the Law of Vladimir region on
measures for the protection of morals and health of children in the Vladimir region”, 13



November 2012, No. 145-0Z (3akoH Biagumupckoi o6sactv oT 13 HOos16pst 2012, . Ne
145-03 “O BHeceHUH U3MEHEHUS B CTaThI0 5 3aKkoHa BiiaguMupckoit obstactu “O Mepax
10 3alUTe HPAaBCTBEHHOCTHU U 3/10pOBbs JleTel Bo BiaguMupckoi o6saactu”).

Draft and Model Laws

Draft Law “On Amending the Code of Administrative Offences of the Russian Federation”,
29 October 2015, No.916716-6 (3akoHOTIpoeKT oT 29 okTs16ps1 2015 roga N2. 916716-6
“0O BHecennu nsMmeHeHu# B Kozpexc Poccuiickoit ®esepanyivt 06 afiMUHHUCTPATHBHBIX
NMpaBOHapYyIIeHUsAX").

Model Law, “On the Protection of Children from Information Harmful to their Health
and Development”, adopted by the Inter-Parliamentary Assembly of the Member States
to the Commonwealth of the Independent States (CIS), Decision of 3 December 2009,
No. 33-15 (MogeibHbBIHN 3aKOH 0 3alUTe JleTel oT HHPOopMaLUK, IPUIUHSIOLEN Bpes,
VX 3[J0POBBI0 U pa3BUTHIO, [IpUHAT Ha TpUJLATh TPeTbeM IJIEHAPHOM 3aceJjaHUU
MexnapJsiameHTCcKOM AccambJien rocyapcTB-yyacTHukoB CHI' [ToctaHoBsieHUEeM OT 3
nekabps 2009 roga, Ne 33-15).

National Policies, Government Decisions, State Reports
and Regulations

Decision of the All-Russian Central Executive Committee of 17 December 1933 (Pemenue
Bcepoccuiickoro 1jeHTpaJbHOTO MCIOJHUTENbHOTO KoMHuTeTa oT 17 jekabps 1933
roza).

Decision of the Committee for Architecture and Urban Development of the St. Petersburg
Government, “On Approval of Architecture and Artistic Rules for Objects for Displaying In-
formation and Standard Objects for Displaying Information in St. Petersburg”, 30 April 2014
(PacnopsikeHre KomuTeTa 1o rpaJjoCTPOMTENBCTBY U apxuUTeKkType [IpaBHTesbCTBa
CankTt-Iletep6ypra ot 30.04.2014 N 4-H “O6 yTBep:XAEHUU apXUTEKTYPHO-XYL0XKECT-
BEHHOTO peIvlaMeHTa OG'beKTOB JJIs1 pa3MelleHUsl HUHPOPMaLMK U TUIOBBIX 0G'BEKTOB
715 pasMeleHuss tHGopMmauuu B CankT-Iletepbypre”).

Decision of the Government of the Republic of Udmurtia of 25 June 2012, No. 523-1, on the
State Report of the Status of Youth in the Republic of Udmurtia in 2011 (PacnopspkeHue
[IpaBuTenbcTBa YP oT 25.06.2012 N 523-p “O rocyiapcTBEHHOM JOKJIaZie O TTOJIOKEHUU
MoJIOAEXHU B YaMypTckoil Pecriy6siike B 2011 roay”).

Decision of the Head of the Kumenskiy District of the Kirov Oblast, “On Approval of In-
ternal Labour Rules in Local Government Bodies of the Kumenskiy Municipal District”, 6
February 2007, No. 2 (Pacnopsizxenue I'maBbl KymeHckoro patioHa KupoBckoii o6s1actu
oT 6 ¢eBpansa 2007 roga Ne 2 “O6 ytBepxkAeHuHU [IpaBus BHYTpPEHHEro TPYA0BOIO
pacmopsiika B opraHaXx MeCTHOTO caMoyIpaByeHHs1 KyMeHCKOro MyHHUIIMNAJbHOTO
paiiona”).

Decision of the Investigating Officer of the Police Department of St. Petersburg, 9 July
2013, No. 76 (IlocTaHOoBJsIeHME J03HaBaTe s oTAe a noanuuu Cankt-Iletepbypra ot 9
utoss 2013 roaa, Ne 76).

Decision of the Investigator of the Central District of the St. Petersburg Main Inves-
tigating Department of the Investigating Committee of Russia, 11 December 2014
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(MocTaHoBseHHe cienoBaTess lleHTpaibHOro paiioHa [J1IaBHOrO CJie/ICTBEHHOTO
ynpaJjeHust CaencreenHoro Komutera Poccuu o Cankt-IleTep6ypry ot 11 aekabps
2014 rona).

Decision of the Main Department for Moscow of the Ministry of Justice, 12 January 2010
(Pemenue I[maBHOTO ynpassienuss MuHtocra Poccuu no ropogy Mockse oT 12 siHBaps
2010 roga).

Decision of the Prosecutor of the Central District of St. Petersburg, 20 November 2013
(IToctanoBseHue [Ipokypopa LeHTpasbHOro paiona CaHkT-IleTep6ypra oT 20 HOsA6ps
2013 roga).

Decision of the Russian Government “On Federal Targeted Programme ‘Housing’ for
2015 - 2020” 17 December 2010, No. 1050, Subprogramme “Provision of housing to
young families” (ITocranoBsienue IlpaButenbctBa PO ot 17 pmexabps 2010 roga N
1050 “O penepanbHOH neseBoi mporpamme “Kunumie” Ha 2015 - 2020 roabr”).
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The Equal Rights Trust is an independent international organisation who-
se purpose is to combat discrimination and promote equality as a funda-
mental human right and a basic principle of social justice.

“(Great people were gay too. Gays can also become great. Homosexuality is nor-
mal.” In May 2012, a court in Arkhangelsk, Russia, convicted activists holding a
banner with these words of breaking a newly-enacted regional law prohibiting
the “propaganda of homosexuality”. Later that year, the Supreme Court of Rus-
sia, while quoting the European Court of Human Rights’ criticism of such laws,
nevertheless upheld the decision, concluding that the Arkhangelsk law did not
violate the right to freedom of expression.

This is just one of the many cases highlighted in this report where the Russian
courts have sanctioned discrimination against lesbian, gay, bisexual and trans-
gender (LGBT) persons, in the face of established international law.

This report assesses how the courts in Russia have responded in cases invol-
ving LGBT individuals, ranging from prosecution of hate crime to limitation of
freedom of expression, from protection of family rights to prohibition of discri-
mination at work. An analysis of two decades of jurisprudence, the report finds
that judicial practice is marred with inconsistencies. While there has been some
positive judicial practice, the courts have repeatedly sanctioned discriminatory
laws and practices. Judicial reasoning is frequently deeply flawed, and often
based on homophabic and transphobic stereotypes.

The report presents stark conclusions, forcing those both in Russia and elsew-
here to ask whether the Russian courts have become complicit in discrimina-
tion against LGBT persons.

* X x
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This report has been prepared with the financial assistance of the European Union.
The contents of this report are the sole responsibility of the Equal Rights Trust and can in no way be taken
to reflect the views of the European Union.
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