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Introduction

This document evaluates the general, political and human rights situation in China and
provides guidance on the nature and handling of the most common types of claims
received from nationals/residents of that country, including whether claims are or are not
likely to justify the granting of asylum, Humanitarian Protection or Discretionary Leave.
Caseowners must refer to the relevant Asylum Instructions for further details of the policy
on these areas.

This guidance must also be read in conjunction with any COI Service China Country of
Origin Information at:

http://www.homeoffice.gov.uk/rds/country reports.html

Claims should be considered on an individual basis, but taking full account of the guidance
contained in this document. In considering claims where the main applicant has dependent
family members who are a part of his/her claim, account must be taken of the situation of all
the dependent family members included in the claim in accordance with the Asylum
Instruction on Article 8 ECHR. If, following consideration, a claim is to be refused,
caseowners should consider whether it can be certified as clearly unfounded under the
case by case certification power in section 94(2) of the Nationality Immigration and Asylum
Act 2002. A claim will be clearly unfounded if it is so clearly without substance that it is
bound to fail.

Source documents
A full list of source documents cited in footnotes is at the end of this note.

Country assessment
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The People's Republic of China (PRC) is an authoritarian state in which, as specified in its
constitution, the Chinese Communist Party (CCP) is the paramount source of power. Party
members hold almost all top government, police and military positions. Ultimate authority
rests with the 24-member political bureau (Politburo) of the CCP and its 9-member standing
committee. General Secretary Hu Jintao holds the three most powerful positions as CCP
general secretary, president, and chairman of the Central Military Commission (CMC)."
Chinese citizens cannot change their government democratically. The parliament (National
People’s CongressNPC) elects the top officials, but the NPC itself is controlled by the CCP.

Key laws are passed by the National People’s Congress (NPC) and its Standing
Committee. The NPC has around two thousand members, and only meets in full session for
a fortnight every March. Outside that time, a Standing committee of around three hundred
members carries out business. Members are ‘elected’ from Provincial and Municipal
People’s Congresses, who are in turn ‘elected’ from People’s Congresses below them. Only
at the lowest level are members ‘elected’ by the public, but from a very narrow slate of
approved candidates. Villages are now officially regarded as theoretically self-governing
(and therefore not part of the formal government hierarchy). There are direct popular
elections to village committees. They are responsible for providing some public services,
and receive a budget from higher authorities to do so. The quality of the elections varies,
but are more or less free and fair..?

The government’s human rights record remained poor and, in certain areas, deteriorated
during 2006. There were an increased number of high-profile cases involving the
harassment, arrest and imprisonment of journalists, activists and defence lawyers. The
government tightened restrictions on freedom of speech, press and internet. NGO’s faced
increased scrutiny and restrictions. Other serious human rights abuses included
extrajudicial killings; torture and coerced confessions of prisoners; and the use of forced
labour. Despite some improvements, legal reforms continued to stall as the state and party
exercised strict political control of courts and judges, maintained closed trials and
administrative detention. A lack of due process and new restrictions on lawyers further
limited progress toward rule of law. Individuals and groups continued to face tight
restrictions on their freedom to assemble their freedom to practice religion, including
strengthened enforcement of religious affairs regulations, and freedom to travel. The
government continued its coercive birth limitation policy, in some cases resulting in forced
abortion and sterilization®

However there were some positive signs in 2005 and 2006. China has shown some
willingness to engage with international human rights mechanisms (for instance facilitating
the first visit by the UN Special Rapporteur on Torture in November — December 2005) and
to work with foreign governments on human rights issues. The Chinese government
continues to focus on developing the rule of law and has taken some welcome steps
towards4combating torture and strengthening judicial process in the application of the death
penalty.

Chinese law states that the courts shall exercise judicial power independently, without
interference from administrative organs, social organisations, and individuals. However, in
practice the judiciary was not independent. It continued to receive policy guidance from both
the government and the CCP, which used a variety of means to influence courts on verdicts
and sentences, particularly in politically sensitive cases. At both the central and local levels,
the government bodies frequently interfered in the judicial system and dictated court
decisions.® The USSD report 2006 put the conviction rate at over 99 per cent and noted that

' USSD 2006 (Introduction)

2 COlI China Country Report April 2007 (6.01 and 6.05)
% USSD 2006 (Introduction)

+ FCO Annual Human Rights report 2006 p.42

® USSD 2006 (Section 1(e))
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‘the criminal justice system was biased toward a presumption of guilt, especially in high-
profile or politically sensitive cases, including capital cases.

Chinese criminal law includes approximately 68 capital offences, the majority of which are
non-violent crimes such as bribery and embezzlement. The Chinese government has
reportedly established an ‘execute fewer, execute cautiously’ policy, and at least one Chinese
source suggests that the number of executions has dropped in recent years. The
government, however, publishes no official statistics on the number of executions, which it
considers a state secret.’

Based on public reports, Amnesty International estimated that at least 1,010 people were
executed and 2,790 sentenced to death during 2006, although the true figures are believed to
be much higher. The National People’s Congress has passed a law on 1 January 2007
reinstating a final review of all death penalty cases by the Supreme People’s Court from
2007. Commentators believed this would lead to a reduction in miscarriages of justice and
use of the death penalty..®

Main categories of claims

This Section sets out the main types of asylum claim, human rights claim and Humanitarian
Protection claim (whether explicit or implied) made by those entitled to reside in China. It
also contains any common claims that may raise issues covered by the Asylum Instruction
on Discretionary Leave. Where appropriate it provides guidance on whether or not an
individual making a claim is likely to face a real risk of persecution, unlawful killing or torture
or inhuman or degrading treatment/ punishment. It also provides guidance on whether or
not sufficiency of protection is available in cases where the threat comes from a non-state
actor; and whether or not internal relocation is an option. The law and policies on
persecution, Humanitarian Protection, sufficiency of protection and internal relocation are
set out in the relevant Asylum Instructions, but how these affect particular categories of
claim are set out in the instructions below.

Each claim should be assessed to determine whether there are reasonable grounds for
believing that the claimant would, if returned, face persecution for a Convention reason -
i.e. due to their race, religion, nationality, membership of a particular social group or political
opinion. The approach set out in Karanakaran should be followed when deciding how much
weight to be given to the material provided in support of the claim (see the Asylum
Instruction on Assessing the Claim).

If the claimant does not qualify for asylum, consideration should be given as to whether a
grant of Humanitarian Protection is appropriate. If the claimant qualifies for neither asylum
nor Humanitarian Protection, consideration should be given as to whether he/she qualifies
for Discretionary Leave, either on the basis of the particular categories detailed in Section 4
or on their individual circumstances.

This guidance is not designed to cover issues of credibility. Caseowners will need to
consider credibility issues based on all the information available to them. (For guidance on
credibility see para 11 of the Asylum Instruction on Assessing the Claim)

All Asylum Instructions can be accessed via the IND website at:

http://www.ind.homeoffice.gov.uk/documents/asylumpolicyinstructions/

® COI China Country Report April 2007 (Section 10.05)
7 COI China Country Report April 2007 (Section 13.02)
® Amnesty International Report 2007
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Falun Gong/Falun Dafa

Most claimants apply for asylum or make a human rights claim based on ill treatment
amounting to persecution at the hands of the Chinese authorities due to their involvement
with Falun Gong/Falun Dafa. The Falun Gong movement was established in 1992. Based
on the Chinese ancient art of gigong or energy cultivation and fused with elements of other
religions it emphasises high moral standards and good health amongst its followers who
combine gentle exercises with meditation. Despite the spiritual component within Falun
Gong, it does not consider itself a religion and has no clergy or places of worship.®

Treatment. Estimates of the number of Falun Gong (or Wheel of the Law, also known as
Falun Dafa) practitioners have varied widely; the Government claimed that prior to its
crackdown on the Falun Gong beginning in 1999, there might have been as many as 2.1
million adherents of Falun Gong in the country. The number has declined as a result of the
crackdown, but according to reliable estimates there are still hundreds of thousands of
practitioners in the country. ™

The arrest, detention, and imprisonment of Falun Gong practitioners continued during 2006,
and there have been credible reports of deaths due to torture and abuse. There have also
been reports that practitioners who refuse to recant their beliefs are sometimes subjected to
harsh treatment in prisons, extra-judicial re-education through labour camps and ‘legal
education’ centres. Due to the strength of the Government’s campaign against Falun Gong
there were very few public activities from Falun Gong activists within China during 2006.""

Given the lack of judicial transparency, the number and treatment of Falun Gong
practitioners in confinement is difficult to confirm. Nevertheless, there is substantial
evidence from foreign diplomats, international human rights groups, and human rights
activists in Hong Kong that the crackdowns on the Falun Gong have been widespread and
violent, particularly in the period immediately following prohibition."'? Overseas Falun Gong
sources claim that more than 1,000 people detained in connection with the Falun Gong
have died since the organisation was banned in 1999, mostly as a result of torture or ill-
treatment. ™

In addition to reports of harassment and detention of adherents, the Falun Gong movement
has claimed that family members of practitioners are also subject to harassment. There are
accounts of family members allegedly being arrested in order to pressure adherents who
are wanted by authorities into surrendering, or otherwise punished for the adherents’ Falun
Gong activities. However, it is unclear to what extent that these accounts are accurate and
whether1t4hey are part of a systemic national practice or are the work of zealous local
officials.

The UNHCR reported in January 2005 that there is no evidence to suggest that all Falun
Gong members are being systematically targeted by the Chinese authorities (especially in
view of the large numbers involved). Therefore, membership of Falun Gong alone would not
give rise to refugee status, although a prominent role in certain overt activities (such as
proselytising or organising demonstrations) which brings the member to the attention of the
authorities may do so.'

Members are not ‘sought out’ at home by the Chinese authorities; however, even lower
level members may risk longer-term detention if they go out and practice in public. Likely
punishment would be detention in ‘re-education through labour’ camps and (extra-judicial)

9 COIS China Country Report April 2007 (Section 21.26-30)

' COI China Country Report April 2007 (Section 21.16)

" COI China Country Report April 2007 (Section 21.15)

' COI China Country Report April 2007 (Section 21.20)

'3 COI China Country Report April 2007 (Section 21.2019)

¥ COI China Country Report April 2007 (Section 21.40 and 21.41)
'® COI China Country Report April 2007 (Section 21.21)
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beatings that often accompany such detention. Thus, the likelihood of
members/practitioners returning to China and engaging in public activities is low.®

Sufficiency of protection. As this category of claimants’ fear is of ill treatment/persecution
by the state authorities they cannot apply to these authorities for protection.

Internal relocation. As this category of claimants fear is of ill treatment/persecution by the
state authorities, relocation to a different area of the country to escape this threat is not
feasible.

Caselaw.

L (China) v SSHD [2004] EWCA (Civ) 1441. The Court of Appeal found that there are no
Falun Gong membership lists and anyone can become a member or cease to be a member
at any time and practise Falun Gong exercises by him/herself in the privacy of his/her home
without significant risk of being ill-treated.

[2005] UKIAT 00122 LL (Falun Gong — Convention Reason — Risk) China CG Heard: 29
July 2005 Promulgated: 9 August 2005 The AIT found that in the absence of special
factors, there will not normally be any risk sufficient to amount to “real risk” from the Chinese
authorities for a person who practices Falun Gong in private and with discretion. The IAT
also found that if on the established facts it is held that there is a real risk of persecutory ill-
treatment by reason of Falun Gong activities, then it is by reason of imputed political opinion
and thus engages a 1951 Convention reason as well as Article 3.

[2002] UKIAT 04134 MH (Risk-Return-Falun Gong) China CG Heard: 25 July 2002
Notified 3 September 2002 The IAT accepted that ordinary Falun Gong practitioners have
on a significant number of occasions been subjected to human rights abuses of various
kinds, however, it is only in respect of Falun Gong activists that the scale and level of
interference with their human rights has been sufficient to warrant a conclusion that upon
return they would face a real risk, as opposed to a possible risk, of persecution or serious
harm.

Conclusion. There is widespread repression of Falun Gong by the Chinese authorities and
Falun Gong practitioners/activists may face ill-treatment in China if they come to the
attention of the Chinese authorities. Falun Gong practitioners and in particular Falun Gong
activists who have come to the attention of the authorities are likely to face ill-treatment that
may amount to persecution in China and therefore are likely to qualify for a grant of asylum
under the 1951 Convention by reason of imputed political opinion.

However, the Court of Appeal found in L (China) v SSHD [2004] EWCA (Civ) 1441 that
anyone can become a member or cease to be a member of Falun Gong at any time and
can practise Falun Gong exercises on their own in the privacy of their home without
significant risk of being ill-treated. The IAT found in [2005] UKIAT 00122 that there will not
normally be any real risk from the Chinese authorities for a person who practices Falun
Gong in private and with discretion. Therefore, ordinary Falun Gong practitioners who have
not come to the attention of the Chinese authorities are unlikely to qualify for a grant of
asylum or Humanitarian Protection.

Involvement with pro-Tibetan/pro-independence political organisations

Some claimants apply for asylum or make a human rights claim based on ill treatment
amounting to persecution at the hands of the Chinese authorities due to their involvement
with pro-Tibetan/pro-independence political organisations.

Treatment. There are 5.4 million Tibetans within China, accounting for 0.44 per cent of the
population. The total population of the Tibetan Autonomous Area (TAR) is 2.6 million
(based on the 2000 census). '’

'® COI China Country Report April 2007 (Section 21.37)
' COI China Country Report April 2007 (Section 23.01)
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3.7.3 The government’s human rights record in Tibetan areas of China remained poor during
2006, and the level of repression of religious freedom remained high. The government
continued to strongly criticise the Dalai Lama and to associate Tibetan Buddhist religious
activity with separatist sympathies. The authorities continued to commit serious human
rights abuses, including torture, arbitrary arrest and detention, house arrest and
surveillance of dissidents, and arbitrary restrictions on free movement. '8

3.7.4 The main group at risk in the Tibetan areas is active political dissidents, especially those
seeking Tibetan independence. Activities attracting prison terms are those classified as
endangering state security or promoting separatism. They include espionage, bomb blasts,
leaflet distribution advocating independence, and possessing the Dalai Lama’s picture or
readin1gg the Dalai Lama’s works. Among the dissidents the majority belong to the clerical
order.

3.7.5 Government officials maintained that possessing or displaying pictures of the Dalai Lama
was not illegal. Nevertheless, the authorities appeared to view possession of such photos
as evidence of separatist sentiment when detaining individuals on political charges.
Pictures of the Dalai Lama were not openly displayed in major monasteries and could not
be purchased openly in the TAR. The Government also continued to ban pictures of
Gendun Choekyi Nyima, the boy recognised by the Dalai Lama as the Panchen Lama
(second in line). Photos of the ‘official’ Panchen Lama, Gyaltsen Norbu, were only publicly
displayed in his home monastery in Shigatse.

3.7.6 Sufficiency of protection. As this category of claimants’ fear is of ill-treatment/persecution
by the state authorities they cannot apply to these authorities for protection.

3.7.7 Internal relocation. As this category of claimants fear is of ill-treatment/persecution by the
state authorities’ relocation to a different area of the country to escape this threat is not
feasible.

3.7.8 Caselaw.

SP and Others (Tibetan — Nepalese departure — illegal - risk) People’s Republic of China CG [2007]
UKAIT 00021. Heard 18 August 2006. Determination promulgated 9 February 2007

(NB: the Secretary of State has applied to the Court of Appeal for leave to appeal this case)

The AIT summarised its conclusions as follows: (para 119)::

(a) “There are no figures for Tibetans who are returned from the West to the only two points of
removal to the People's Republic of China — Beijing and Shanghai -and we do not consider it safe
to infer that the figures we have for those returned to China in recent years include any Tibetans.

(b) The Chinese authorities are concerned with any activity by Tibetans which they consider to be
“splittist’- that is, any activity which indicates that a Tibetan might wish Tibet region to break away
from China. Any support for the Dalai Lama is seen as “splittist” and as furthering the cause of
Tibetans nationalism, which the Chinese authorities continue to want to crush. Those Tibetans
who leave China unlawfully on the Tibet/Nepal route are seen as being supporters of the Dalai
Lama.

(c) Tibetans who having left China unlawfully on the Tibet/Nepal route now face removal by the United
Kingdom, are reasonably likely to be considered as “splittists”.

(d) Accordingly, Tibetans who have made their way to the West having left China unlawfully on the
Tibet/Nepal route face a real risk on return of detention and ill-treatment which amounts to
persecution.

'8 COI China Country Report April 2007 (Section 23.08)
'¥ COI China Country Report April 2007 (Section 23.15)
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) Tibetans who left China legally, and who did not leave because they had a well founded fear of
persecution, would not be likely to face persecution on return at the airports in Beijing or Shanghai
or subsequently upon re-entry to Tibet region.

The Chinese regime in the Tibet region is repressive and the individual facts of each case must be
considered carefully as it is a society where there is a considerable amount of surveillance. A
Tibetan who is able to show he faces a real risk on return arising out of past adverse experiences
in the Tibet region, should be able to succeed in his or asylum claim, irrespective of what the
position is as regards failed asylum seekers generally.

) Unless the Secretary of State can show that their exit from China was lawful, and not on the
Tibet/Nepal route, Tibetan[s] returned to Beijing or Shanghai are reasonably likely to face
persecution on return and therefore the issue of an internal relocation alternative does not arise.

) However, even if the issue of internal relocation did arise, given the terms of the [OGN and COIS
report] and the evidence pointing to likely state persecution of Tibetans who have left Tibet illegally
via Nepal, there would not be any viable internal relocation alternative..”

The AIT further stated (para 121) that in future cases it will be very important that the Secretary of
State states his position upon, and that clear findings are made regarding, the following issues in
particular:

(a
(b

(c

3.7.9

3.7.10

3.7.11

3.8

3.8.1

) “Whether or not an appellant had a well founded fear of persecution before leaving China,
) Whether or not he or she left China legally or without authority; and

) The route by which they should be considered to have left China (that is, from the mainland or on
the Tibet/Nepal route).).”

Conclusion. ltis clear that the Chinese authorities may take serious action against
Tibetans expressing political or religious views and that this treatment may amount to
persecution. Where an individual is able to demonstrate that they are at serious risk of
facing such persecution on account of their activities, a grant of asylum will be appropriate.

Case owners should be aware that, of the individual accounts considered in SP and Others,
two were found to be incredible. The appeals were only allowed because the AIT was
prepared to accept that the appellants had left Tibet illegally via Nepal and, on this basis
alone, the AIT considered that there would be a real risk of treatment amounting to
persecution on return. For cases potentially falling within the ambit of SP and Others, in
addition to examining the credibility or otherwise of the substantive claim (including
ethnicity, nationality and place/country of origin or habitual residence?), case owners
should also take particular care in establishing both the circumstances of the applicant’s
exit from China (i.e. was it lawful?) and also full details of the route to the UK. (i.e. did the
applicant travel via Nepal or did he leave China by another route?). Findings on all material
aspects of the claim should be reflected in the written decision.

A grant of asylum will not be appropriate solely on the basis of Tibetan ethnicity if an
individual has left Tibet lawfully by a route other than Nepal. However, in accordance with
the conclusions in SP and others, unless we can be satisfied that an ethnic Tibetan left
China lawfully and other than on the Nepal route, a grant of asylum will be appropriate.

Involvement with religious organisations
Some claimants apply for asylum or make a human rights claim based on ill treatment

amounting to persecution at the hands of Chinese authorities due to their involvement with
religious organisations.

22 COI China country report April 2007(Section 23.04)
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3.8.2 Treatment. The Constitution provides for freedom of religious belief; however, during 2006,
the Government continued to restrict religious practice to government-sanctioned
organisations and registered places of worship and to monitor and control the growth and
scope of activities of religious groups. Despite these efforts at government control,
membership in many faiths is continuing to grow rapidly.*'

3.8.3 The country has five main religions: Buddhism, Taoism, Islam, Catholicism, and
Protestantism. While these are the primary religions, the 2005 religious affairs regulations
no longer identify ‘official’ religions. The Russian Orthodox Church also operates in some
regions and other religions exist in the country’s expatriate community. Some ethnic groups
also practice folk religions. Most of the country’s population does not formally practice any
religion. Approximately 8 percent of the population is Buddhist, approximately 1.5 percent is
Muslim, an estimated 0.4 percent belongs to the official Catholic Church, an estimated 0.4
to 0.6 percent belongs to the unofficial Vatican-affiliated Catholic Church, an estimated 1.2
to 1.5 percent is registered as Protestant, and perhaps 2.5 percent worships in Protestant
house churches that are independent of government control.??

3.8.4 All religious venues were required to register with the State Administration for Religious
Affairs (SARA) or its provincial or local offices (known as Religious Affairs Bureaus (RABs).
SARA and the RABs were responsible for monitoring and judging whether religious activity
was ‘normal’ and therefore lawful. SARA and the CCP’s united front work department
provided policy guidance and supervision over implementation of government regulations
on religious activity.?®

3.8.5 The law requires religious groups to register places of worship. Spiritual activities in places
of worship that have not registered may be considered illegal and participants can be
punished. Government officials stated that private homes where family and friends meet to
study the Bible would not be required to register but venues for formal worship services
should be registered, even if such formal worship took place in a private home. Clergy need
not be approved by the government but must be reported to the government after being
selected pursuant to the rules of the relevant government affiliated religious association.?*

3.8.6 The extent of religious freedom continued to vary widely within the country. Freedom to
participate in officially sanctioned religious activity continued to increase in most areas.
Religious activity grew not only among the five main religions, but also among the Eastern
Orthodox Church and folk religions. Bibles and other religious texts were available in most
parts of the country. At the same time, some unregistered groups continued to experience
varying degrees of official interference and harassment. Crackdowns against unregistered
Protestants and Catholics, Muslims, and Tibetan Buddhists continued.?®

3.8.7 Inrecent years, Chinese leaders have continued a campaign to root out what they view as
‘foreign infiltration,” a campaign that has, in some cases, targeted religious organisations
that attempt to maintain affiliation with co-religionists abroad, although such contact is
specifically affirmed in the UN Declaration on the Elimination of Intolerance. The campaign
originates from Politburo level leadership and has been carried out more intensively in
areas with a greater presence of unregistered religious activity and in certain ethnic minority
areas, such as the Tibet Autonomous Region (TAR) and the Xinjiang Uighur Autonomous
Region (XUAR).The campaign is reflected in renewed efforts of Communist party leaders in
Tibet to undermine the influence of the Dalai Lama among Tibetan Buddhists. Additionally,
Additionally in May 2006, a South Korean pastor was expelled from China after he was

21 USSD China 2006 (Section 2(c))

22, COI China Country Report April 2007 (Section 18.04)
23 USSD China 2006 (Section 2 (c))

24 USSD China 2006 (Section 2 (c) )

2 USSD China 2006 (Section 2 (c))
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detained during a police raid on a Bible study involving about 60 house church Protestants
in Jiangsu Province.?®

Buddhists and Taoists

3.8.8 Official tolerance for Buddhism and Taoism has been greater than that for Christianity, and
these religions often face fewer restrictions. However, as these non-Western religions have
grown rapidly in recent years, there were signs of greater government concern and new
restrictions, especially on groups that blend tenets from a number of religious beliefs.?’

Tibetan Buddhism

3.8.9 The Government remains suspicious of Tibetan Buddhism in general and its links to the
Dalai Lama, and it maintained tight controls on religious practices and places of worship in
Tibetan areas . Although the authorities permitted many traditional religious practices and
public manifestations of belief, they promptly and forcibly suppressed those activities
viewed as vehicles for political dissent, such as religious activities that are perceived as
advocating Tibetan independence. Officials confirm that monks and nuns continue to
undergo political training known as ‘patriotic education’ on a regular basis at their religious
sites. Political training has become a routine, and officially mandatory, feature of monastic
life. However, the form, content, and frequency of such training appear to vary widely from
monastery to monastery.?®

Christians

3.8.10 Both Catholics and Protestants have long complained of persecution by the Communist
authorities, and human rights groups claim that the problem is getting worse. According to
the same source, about 300 Christians are detained in China at any one time. China’s
Christian population — especially those who refuse to worship in the regulated state-
registered churches — is seen as a threat. Those Christians who want to avoid the state-
controlled religious movements meet in unofficial buildings or even each others’ homes —
hence their description as ‘house churches’ — risking fines, imprisonment, torture and even,
in some cases, death.”

Muslims

3.8.11 According to government figures, there are 20 million Muslims, more than 40,000 Islamic
places of worship (more than half of which are in Xinjiang), and more than 45,000 imams
nationwide. The country has 10 predominantly Muslim ethnic groups, the largest of which
are the Hui, estimated to number nearly 10 million. China also has over 1 million Kazakh
Muslims and thousands of Dongxiang, Kyrgyz, Salar, Tajik, Uzbek, Baoan, and Tatar
Muslims.*

3.8.12 There are large Muslim populations in many areas, but government sensitivity to these
communities varied widely. Generally speaking, the country’s Hui Muslims, who often live in
Han Chinese communities throughout the country, have greater religious freedom than
Turkic Muslims such as the Uighurs, who are concentrated in the western part of the
country. In areas where ethnic unrest has occurred, especially among the Uighurs in
Xinjiang, officials continued to restrict the building of mosques and the training of clergy and
prohibited the teaching of Islam to children. However, in other areas, particularly in areas
populated by the Hui ethnic group, there was substantial mosque construction and
renovation and also apparent freedom to worship. After a series of violent incidents,
including bombings attributed to Uighur separatists, beginning in 1997, police cracked down
on Muslir?)r} religious activity and places of worship accused of supporting separatism in
Xinjiang.

%6 USCIRF May 2007

27 COI China Country Report April 2007 (Section 18.18

8 COI China Country Report April 2007 (Section 23.20 and 23.22)
29.COI China Country Report April 2007 (Section 19.02)

%0 COI China Country Report April 2007 (Section 20.01

%1 COI China Country Report April 2007 (Section 20.02)

Page 9 of 20



3.8.13

China OGN v 6.0 Issued 12 July 2007

Sufficiency of protection. As this category of claimants’ fear is of ill treatment/persecution
by the state authorities they cannot apply to these authorities for protection.

3.8.14 Internal relocation. As this category of claimants fear is of ill treatment/persecution by the

3.8.15

3.8.16

3.9

3.9.1

3.9.2

3.9.3

3.94

3.9.5

state authorities’ relocation to a different area of the country to escape this threat is not
feasible.

Conclusion. Although there are restrictions on religious freedom and the Chinese
authorities seek to control religious groups, the treatment individual members of officially
registered religious groups suffer on account of these restrictions does not generally
amount to persecution. The majority of claimants from this category of claim are therefore
unlikely to qualify for asylum or Humanitarian Protection.

Members of unregistered religious groups face more difficulties than members of registered
communities and individuals may face intimidation and serious harassment which in some
cases may amount to persecution. Where an individual is able to demonstrate that they are
at serious risk of facing such persecution on account of their activities a grant of asylum will
be appropriate. However, the levels of ill-treatment suffered will vary depending on region
and the attitude of local officials and will not always reach the level of persecution.
Therefore a grant of asylum will not be appropriate in many cases.

Involvement with illegal political organisations

Some claimants will apply for asylum or make a human rights claim based on ill treatment
amounting to persecution at the hands of Chinese authorities due to their involvement with
illegal political organisations.

Treatment Government officials continued to deny holding any political prisoners, asserting
that authorities detained persons not for their political or religious views, but because they
violated the law; however, during 2006 the authorities continued to confine citizens for
reasons related to politics and religion. Tens of thousands of political prisoners remained
incarcerated, some in prisons and others in re-education through labour camps and other
forms of administrative detention. Western NGOs estimated that approximately 500
persons remained in prison for the repealed crime of ‘counter-revolution,” and thousands of
others were serving sentences for offences relating to ‘state security’, which Chinese
authorities stated covers crimes similar to counter-revolution.*

No substantial political opposition groups exist, although the government has identified the
Falun Gong spiritual movement and the China Democracy Party (CDP) as subversive
groups. The CCP retained a monopoly on political power and maintained its prohibition on
the creation of new political parties.*

It is unclear whether the CDP (established in 1998) is still active in China. It is reported that
it has been targeted and suppressed by the government to such an extent that it has no
political power. Dozens of CDP leaders, activists and members have been arrested,
detained or confined... More than 30 current or former CDP members continued to remain
imprisoned or held in re-education through labour camps in 2006.%*

One of the CDP’s founders, Qin Yongmin, remained in prison at the end of 2006, as did
others connected with a 2002 open letter calling for political reform and reappraisal of the
1989 Tiananmen massacre. On 14 September 2006, authorities released CDP leader Zhu
Yufu after he completed a seven-year sentence for participating in pro-democracy activities.
On the same day, authorities detained CDP leader Chen Shuzing on suspicion of inciting to
subvert state power..>

%2 COI China Country Report April 2007 (Section 14.02)
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% COI China Country Report April 2007 (Section 14.16)
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3.10.3
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Sufficiency of protection. As this category of claimants’ fear is of ill treatment/persecution
by the state authorities they cannot apply to these authorities for protection.

Internal relocation. As this category of claimants fear is of ill treatment/persecution by the
state authorities relocation to a different area of the country to escape this threat is not
feasible.

Conclusion. It is clear that the Chinese authorities may take serious action against
individuals involved with opposition political parties/organisations who they believe pose a
threat to the state and that this treatment may amount to persecution. Where an individual
is able to demonstrate that they are at serious risk of facing such persecution on account of
their activities a grant of asylum will be appropriate.

Forced abortion(s)/sterilisation under ‘one child policy’

Some claimants will apply for asylum or make a human rights claim based on ill treatment
amounting to persecution at the hands of Chinese authorities due to them having more than
one child.

Treatment. Article 25 of the State Constitution states that “The State promotes family
planning so that population growth may fit the plans for economic and social development.”
Article 49 states, “Both husband and wife have the duty to practise family planning.”
Coercive fines are the main enforcement mechanism, although there were reports of local
officials using physical coercion to ensure compliance, even though this practice violates
Chinese law.*

However, the ‘one-child policy’ does not restrict every couple to only one child. The fertility
rate in China is 1.72 indicating that most couples have more than one child. In urban areas,
if both husband and wife are only children in their families, they can have two children. In
most rural areas, if a family only has one girl, the couple can have another child. In some
remote and poor mountainous areas, farmers are allowed to have two children.*’

The one-child limit was more strictly applied in the cities. In most rural areas (including
towns of under 200,000 persons), which included approximately two-thirds of the country’s
population, the policy was more relaxed, generally allowing couples to have a second child
if the first was a girl or had a disability.®

In addition recognised minorities are partially exempt from the ‘one child policy’. Those in
urban areas are allowed two children (or three if both are girls or one is disabled); those in
rural areas, generally three. In ethnic minority areas, more preferential policies permit some
families to have three children, and in the farming and pastoral areas in Xinjiang Uygur
Autonomous Region, families are allowed to have four children. In Tibet’'s farming and
pastoral areas, there is no restriction on childbirth.>®

Forced abortions

Pregnancies for a second child without government approval or in violation of local laws
and regulations must be terminated under the directives of family planning technical service
personnel. In some provinces, the local villagers’ or residents’ committee are permitted to
‘take measures’ and establish a deadline for terminating the pregnancy. Couples who
refuse to undergo an abortion are given a warning, and if the abortion is not performed, the
couple may be fined up to CNY 2,000 ($242). Citizens who have children without
permission from the government must pay social compensation fees, must assume
financial responsibility for all maternal health-care costs, and are denied maternity

% COI China Country Report April 2007 (Section 28.01, 28.02 and 28.04)
%" COI China Country Report April 2007 (Section 28.03)
%8 COI China Country Report April 2007 (Section 28.04)
% COI China Country Report April 2007 (Section 28.05)
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insurance benefits for leave and subsidies; rural citizens are refused future increases in
land allocation.*°

3.10.7 In addition, those who violated the child limit policy by having an unapproved child or
helping another to do so faced disciplinary measures such as job loss or demotion, loss of
promotion opportunity, expulsion from the party (membership in which was an unofficial
requirement for certain jobs), and other administrative punishments, including in some
cases the destruction of property. These penalties sometimes left women with little practical
choice but to undergo abortion or sterilisation.*'

3.10.8 Reports of physical coercion by officials trying to meet birth targets continued in 2005 and
2006. While the central government has moved towards persuasion and fines to enforce
limits on family size, many local officials overstep the law.*?

Forced Sterilisation

3.10.9 The Chinese government formally prohibits the use of physical coercion to compel persons
to submit to abortion or sterilisation. However, the government offers a number of
incentives designed to encourage individuals to undergo sterilisation. These can include
extended leave and extra benefits in the workplace and the right to marry if they are at risk
of transmitting certain congenital defects. However, forced sterilisations continue to occur,
most frequently when couples have more children than the allowable number. Women may
be allowed to carry the ‘excess’ child to term, but then one member of a couple is strongly
pressured to be sterilised. In some cases, they may be asked to go to a hospital under
other pretences, or sterilised without consent. Additionally, if doctors find that a couple is at
risk of transmitting disabling congenital defects to their children, the couple may marry only
if they agree to use birth control or undergo sterilisation.*®

3.10.10 In was reported that in March 2005 the township authorities forced hundreds of women in
Chewang Township, Cangshan County, Shandong Province to undergo abortions. Many of
these women were apparently beaten and illegally detained for resisting the authorities, and
this mistreatment even resulted in the death of one woman. The National Population and
Family Planning Commission (NPFPC), China’s watchdog of population issues, started to
investigate media reported illegal family planning practices in east China’s Shandong
Province.* A report in 2006 cast doubt on whether any officials had been punished for their
actions in Linyi. On 24 August 2006, blind legal activist Chen Guangcheng, who publicised
local officials’ abuses in family planning policies, was sentenced to four years and three
months imprisonment on dubious charges of obstructing traffic and inciting others to
destroy public property. *°

3.10.11 Sufficiency of protection. As this category of claimants’ fear is of ill
treatment/persecution by the state authorities they cannot apply to these authorities for
protection.

3.10.12 Internal relocation. As this category of claimants fear is of ill treatment/persecution by the
state authorities relocation to a different area of the country to escape this threat is not
feasible.

3.10.13 Caselaw.

[2004] UKIAT 00138 TC (China) Heard 27 February 2004, Promulgated 10 June 2004
The IAT accepted that the appellant who had four children had been fined 30,000 Yen for
breaching the One Child Policy. He had been beaten by the police and officials had
damaged his house and taken his furniture. In the course of the encounter, the appellant had

0. COI China Country Report April 2007 (Section 28.08)
*1'COI China Country Report April 2007 (Section 28.10)
#2.COI China Country Report April 2007 (Section 28.14)
3 COI China Country Report April 2007 (Section 28.14 and 28.15-28.17)
** COI China Country Report April 2007 (Section 28.22)
*5 COI China Country Report April 2007 (Section 28.25)
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hit a police officer. As he was unable to pay the fine, he went into hiding and left China
illegally.

The IAT found that even if the appellant was arrested and detained, they do not consider
that the resultant pre-trial detention, the sentence and the post-trial detention would give rise
to serious harm to the appellant that would breach Article 3. Conditions in both the prison
system and the administrative detention system facilities are harsh and ill-treatment does
occur. However, there was no evidence as to what proportion of prisoners in China are
estimated to experience ill-treatment. In order to be satisfied there is a real risk, the objective
evidence considered as a whole needs to demonstrate a consistent pattern of gross, flagrant
or mass violations of the human rights of the prisoners. If there was such a consistent
pattern, the Tribunal would expect to find more evidence than there is of the scale and
frequency of human rights abuses.

The fact that the appellant’s wife had not met with any adverse consequences since his
departure was rightly treated by the adjudicator as a strong indication that the authorities
were not continuing to pursue his family for violation of the One Child policy. If however the
appellant was to return and there was a renewed requirement to pay the fine, even if this
amounted to a significant proportion of his annual wage, this could not be considered to be
so disproportionate as to give rise to a violation of Article 3.

3.10.14 Conclusion. The Chinese authorities restrict the number of children that couples may

have and impose punishments on those who breach the regulations. However, the one
child policy is not universally enforced throughout China, especially in the more rural areas
and towns of less than 200,000 people. Even for those that live in the larger cities there are
a number of exemptions that allow couples to have more than one child. Even if couples
are punished in the majority of cases the punishment is a simple fine which even if it
amounts to a significant proportion of a claimants annual salary would not be a breach of
Article 3. Therefore in the majority of cases claimants are unlikely to qualify Humanitarian
Protection.

3.10.15 However, if a claimant is able to demonstrate that on return they face a serious risk of an

3.1

3.111

3.11.2

3.11.3

3.11.4

enforced termination of a pregnancy or an enforced sterilisation, a grant of Humanitarian
Protection will be appropriate.

Double Jeopardy

Some claimants will apply for asylum or make a human rights claim based on ill treatment
amounting to persecution at the hands of Chinese authorities due to their fear that they will
face a re-trail based on Chinese law for a crime they have committed abroad and have
already been punished for.

Treatment. Articles 8 to 12 of the Criminal Law covers the circumstances in which an
individual who commits crimes outside the Peoples Republic of China (PRC) can be retried
upon return to China.*

Article 10 states: Any person who commits a crime outside the territory and territorial
waters and space of the PRC, for which according to the law he should bear criminal
responsibility, may still be investigated for criminal responsibility according to this Law,
even if she or he has already been tried in a foreign country. However if he has already
received criminal punishment in the foreign country he may be exempted from punishment
or given mitigated punishment.*’

The circumstances under which an individual would be punished in China for a crime
committed in a foreign country for which he had already been punished in that country, are
unstipulated. The Chinese authorities are most likely to take this action if the crime had
received a lot of publicity in China, if the victims were well-connected in China, if there were
a political angle to the original crime or if the crimes were of a particular type that the

*6 COI China Country Report April 2007 (Section 10.14)
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authorities wanted to make an example of. As of July 2005 the British Embassy in Beijing is
unaware of any such instances. The specific inclusion in the Criminal Law of “exemptions’
from second punishment in China for crimes committed abroad suggests that the
authorities would not take further action against those convicted abroad for ordinary
criminal offences.*

Sufficiency of protection. As this category of claimants’ fear is of ill treatment/persecution
by the state authorities they cannot apply to these authorities for protection.

Internal relocation. As this category of claimants fear is of ill treatment/persecution by the
state authorities’ relocation to a different area of the country to escape this threat is not
feasible.

Caselaw.

[2006] UKAIT 00007 SC (Double jeopardy — WC considered) China CG heard 10
August 2005, Promulgated 23 January 2006 The AIT found that for a Chinese citizen
convicted of a crime in the United Kingdom on return to China there is not a real risk of a
breach of protected human rights whether by way of judicial or extra-judicial punishment,
even if the crime has a Chinese element. WC (no risk of double punishment) China [2004]
UKIAT00253 applied and considered.

[2004] UKIAT 000253 (WC) Heard 24 February 2004. Promulgated 15 September 2004.
The appellant in this instance was sentenced in the UK to three terms of six years
imprisonment to run concurrently for kidnapping, false imprisonment and blackmail. The
appellant had used the services of Snakeheads to exit China and his offences in the UK
were committed, so he claims, out of desperation to repay them.

The IAT found that whilst Chinese law does allow for the possibility of double punishment its
application is not mandated. Similarly following close examination of the evidence before
them the Tribunal found that it does not support the claim that the Chinese authorities do
enforce re-prosecutions and double punishment in the context of offences wholly committed
abroad. The Tribunal further found that since the revised law on double punishment was
revised in 1997 there is a ‘striking’ lack of any example of it having been enforced.

Whilst accepting that the appellant in this case would be apprehended by the Chinese
authorities upon his return and would face conviction and punishment for illegal exit this
would not result in treatment contrary to Article 3.

3.11.8 Conclusion. The Chinese legal system allows for double jeopardy in which Chinese

3.12

3.121

citizens can be punished/imprisoned on return to China for crimes they have committed and
been punished for in other countries. However, the IAT found in [2004] UKIAT 000253
(WC) that since the law on double jeopardy was revised in 1997 there is a ‘striking’ lack of
any example of it having been enforced. This was further supported by the AIT in [2006]
UKAIT 00007 SC. Therefore claimants from this category of claim are unlikely to qualify for
Humanitarian Protection.

Rural and industrial unrest

Some claimants will apply for asylum or make a human rights claim based on ill treatment
amounting to persecution at the hands of organised criminal gangs working in co-operation
with corrupt police officers and/or the Chinese authorities due to their involvement in rural
or industrial unrest.

3.12.2 Treatment: The law provides for freedom of peaceful assembly; however, the government

severely restricted this right in practice. At times police used excessive force against
demonstrators. Demonstrations with political or social themes were often broken up quickly
and violently. Widespread market reforms and rapid growth have resulted in increased
social unrest, with large-scale public disturbances on the rise for more than a decade. As in

8 COI China Country Report April 2007 (Section 10.16)
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past years, the vast majority of demonstrations during 2006 concerned land disputes,
housing issues, industrial, environmental, and labour matters, government corruption,
taxation, and other economic and social concerns.*®

3.12.3 Human Rights Watch stated that although the Chinese Communist Party leadership
acknowledges that many social protests have been fuelled by abuses by local officials,
institutionalised political interference in the judiciary allows local power holders to deny
justice from plaintiffs and vulnerable groups. The lack of judicial remedies further
exacerbates social unrest *

3.12.4 Protests in Hunan and Guangdong provinces were violently suppressed on 11 and 12
March 2007. In both cases, specially dispatched riot police attacked the crowds. In Bejing,
hundreds of petitioners were rounded up in recent weeks and dozens of rights activists
across the country were being held under house arrest or being so closely monitored that
their freedom was significantly impaired. Problems such as corruption, illegal land seizures,
forced evictions, the forced relocation of entire communities in the name of economic
development and modernisation, unchecked pollution and the collapse of the welfare state
had become burning social issues. According to official Chinese government statistics, an
average of 200 protests take place every day.""

3.12.5 According to the NGO Transparency International (Tl) in its Corruption Perception Index
2006, China was placed 70 out of 163 in its citizens’ perceptions of the level of corruption,
scoring 3.3 out of ten on a scale in which three out of ten indicates ‘rampant corruption’.
There are indications that the government has been trying to stamps out practices for
securing illicit gains in politics or business. It was reported in October 2006 that 67,505
corrupt officials have been punished since 2004. According to official figures, 10,000
officials were found guilty of corruption or abuse of power. 82.83 per cent were given
suspended sentences compared to 52.6 per cent in 2001. In February 2007, it was reported
that a total of 273 prosecutors were disciplined in 2006 for corruption.®?

Industrial unrest

3.12.6 Although the law provides for the freedom of association, in practice workers were not free
to organise or join unions of their own choosing. The All-China Federation of Trade Unions
(ACFTU), which is controlled by the CCP and headed by a high-level party official, was the
sole legal workers’ organisation. The trade union law gives the ACFTU control over all
union organisations and activities, including enterprise-level unions. Independent unions
are illegal. The ACFTU and its constituent unions influenced and implemented government
policies on behalf of workers. The CCP used the ACFTU to communicate with and control
workers.*

3.12.7 Worker protests occurred throughout 2006. Most involved actual or feared job loss, wage or
benefit arrears, allegations of owner/management corruption, dissatisfaction with new
contracts offered in enterprise restructuring, or discontent over substandard conditions of
employment. While some were tolerated, the government took swift action to halt protests
that became large or that officials deemed embarrassing. Police sometimes detained
protest leaders and dispersed demonstrations. In some cases workers were offered
payments that met at least a portion of their demands.**

3.12.8 Sufficiency of protection. Corruption in China remained an endemic problem in 2006 and
plagued the courts, law enforcement agencies and other government agencies.* The high
levels of corruption within China may limit the effectiveness of any protection that the
authorities are able or willing to offer to those that fear organised crime or corrupt officials. In

9. COI China Country Report April 2007 (Section 14.04 and 14.05)
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cases where the claimant fears the Chinese authorities then he can not approach them to seek
protection.

3.12.9 Internal relocation. The national system of the hukous (residence permits) are issued for
all Chinese citizens and are inscribed to identify the carrier as a rural or urban, resident.
Each urban administrative entity (towns, cities, etc.) issues its own hukou, which entitles
only registered inhabitants of that entity full access to social services, like education.*®
While most of China’s floating population of between 100 and 150 million economic
migrants are now allowed to reside long-term in cities and towns and have been granted
access to many services such as education, the high costs of such services remain a
barrier to genuine equality of access.

3.12.10 In general it would not be unduly harsh for a claimant who feared organised criminal
gangs/corrupt officials in their local area to move to another part of China even if they were
not able to officially register. However, in cases where the claimant fears the Chinese
authorities then internal relocation is not an option.

3,12.11 Conclusion In recent years there has been a significant increase in rural and industrial
unrest in China mainly related to the issues of unpaid wages and land. Depending on the
circumstances of the unrest these protests may be directed against the Chinese
government or against corrupt local officials (often supported by organised criminal gangs).
Many of these protests have involved thousands of people and some have turned violent,
resulting in deaths and serious injury.

3.12.12 Although the Chinese government is wary of any form of popular protest and is likely to
respond harshly to protests that challenge the states authority, the majority of these land
and industrial protests are based on local issues and directed against local officials. Even
when the protests are directed against the state they rarely challenge the state’s authority
or right to govern but instead protest against its specific policy as regards wages or land. In
general, claimants from this category of claim are unlikely to be seen by the Chinese
authorities as having engaged in a political act and are therefore unlikely to engage the
United Kingdoms obligations under the Refugee Convention. In addition, for those
claimants who fear organised gangs there is the option to internally relocate to another
province.

3.13 Prison conditions

3.13.1 Claimants may claim that they cannot return to China due to the fact that there is a serious
risk that they will be imprisoned on return and that prison conditions in the China are so
poor as to amount to torture or inhuman treatment or punishment.

3.13.2 The guidance in this section is concerned solely with whether prison conditions are such
that they breach Article 3 of ECHR and warrant a grant of Humanitarian Protection. If
imprisonment would be for a Refugee Convention reason, or in cases where for a
Convention reason a prison sentence is extended above the norm, the claim should be
considered as a whole but it is not necessary for prison conditions to breach Article 3 in
order to justify a grant of asylum.

3.13.3 Consideration. According to the most recent data from China’s public security and judicial
authorities, 1.12 million people are currently serving time in China’s prisons, and the total
number of prisoners exceeds jail capacity by 18 percent. However, many prisoners are able
to negotiate a reduction in their prison time by bribing the authorities.®’

3.13.4 Conditions in penal institutions for both political prisoners and common criminals in 2006
were generally harsh and sometimes degrading. Prisoners and detainees were often kept in
overcrowded conditions with poor sanitation. Food was often inadequate and of poor
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quality, and many detainees relied on supplemental food and medicines provided by
relatives; however, some prominent dissidents were not allowed to receive such goods.
Political prisoners were segregated from each other and placed with common criminals,
who sometimes beat political prisoners at the instigation of guards. Newly arrived prisoners
or those who refused to acknowledge committing crimes were particularly vulnerable to
beatings.*®

Acknowledging guilt was a pre-condition for receiving certain prison privileges, including the
ability to purchase outside food, make telephone calls, and receive family visits. Prison
officials often denied privileges to those, including political prisoners, who refused to
acknowledge guilt or obey other prison rules. Sexual and physical abuse and extortion were
reported in some detention centres. Forced labour in prisons and re-education through
labour camps was common. Juveniles were required by law to be held separately from
adults, unless facilities were insufficient. In practice, children sometimes were detained
without their parents, held with adults, and required to work.*

The UN Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or
punishment visited a total of 10 detention facilities in 2005. In general, the Special
Rapporteur found that although the specific conditions of the facilities varied, in terms of
basic conditions, such as food, medicine and hygiene, they were generally satisfactory.
However, the Special Rapporteur noticed a palpable level of fear when talking to detainees.
He also was struck by the strict level of discipline exerted on detainees in different facilities.
He reported that time and again, he entered cells and found all detainees sitting cross
legged on a mattress or in similar forced positions reading the CL [criminal law] or prison
rules. According to information provided by detainees, such forced re-education, in
particular in pre-trial detention centres, goes on for most of the day. Even when serving
long prison sentences, persons convicted of political offences usually have no right to work
and very little time for recreation. They are not allowed to practise their religion (e.g.
Buddhism in Tibet, Islam in Xinjiang).®

Re-education through Labour (RTL)

Re-education through Labour (RTL) is one type of administrative detention. The re-
education through labour system allows non-judicial panels of police and local authorities,
called labour re-education committees, to sentence persons to up to three years in prison-
like facilities. The committees can also extend an inmate’s sentence for an additional year.
Defendants were legally entitled to challenge re-education through labour sentences. They
could appeal for a reduction in, or suspension of, their sentences; however, appeals were
rarely successful. Conditions in administrative detention facilities, such as re-education
through labour camps, were similar to those in prisons.®’

Political prisoners constitute 5 -10 percent of the total re-education through labour inmate
population, while as much as 40 percent of inmates are drug offenders. Drug users are
expected to kick their habits while in the camps. The expense of creating those
programmes, and the question of what would be done with the 300,000 people in the camp
system, are issues slowing efforts for change. Another is the absence of any broad public
outcry or anger about the system.®?

Other Forms of Administrative Detention
The following forms of administrative detention are also used in China:

» Custody and Education — intended to treat prostitutes and their clients, periods of
detention range from six months to two years;
= Coercive Drug Rehabilitation — used to treat drug addicts;
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» |Legal Education — used to incarcerate people who have failed drug rehabilitation as
well as “seriously poisoned” Falun Gong practitioners who have already gone
through RTL;

= Custody and Repatriation — was used to hold migrant workers without papers until it
was abolished in the summer of 2003.°°

3.13.10 Caselaw:

[2005] UKIAT 00099 LJ (China) Heard 24 February 2005, Promulgated 10 May 2005.
The IAT found that before reaching a conclusion on whether prison conditions were inhuman
and degrading more detailed evidence would be required regarding:

e The frequency with which prisoners are subjected to degrading treatment;

e History, circumstances, length of sentences and nature of the offences they have been
convicted for.

e Length of any sentence of imprisonment (as opposed to the maximum sentence) which
is likely to be imposed for the individual regarding the offence or offences they have
committed.

e There is no indication that imprisonment for those unable to pay fines is either the
normal course or reasonably likely to be imposed where they have left illegally.

[2004] UKIAT 00138 TC (China) Heard 27 February 2004, Promulgated 10 June 2004
The IAT found that even if the appellant was arrested and detained, they do not consider
that the resultant pre-trial detention, the sentence and the post-trial detention would give rise
to serious harm to the appellant that would breach Article 3. Conditions in both the prison
system and the administrative detention system facilities are harsh and ill-treatment does
occur. However, there was no evidence as to what proportion of prisoners in China are
estimated to experience ill-treatment. In order to be satisfied there is a real risk, the objective
evidence considered as a whole needs to demonstrate a consistent pattern of gross, flagrant
or mass violations of the human rights of the prisoners. If there was such a consistent
pattern, the Tribunal would expect to find more evidence than there is of the scale and
frequency of human rights abuses.

3.13.11 Conclusion. Whilst prison conditions in China are poor with overcrowding, and abuse by

4.1

4.2

prison officials being a particular problem, conditions are unlikely to reach the Article 3
threshold. Therefore even where claimants can demonstrate a real risk of imprisonment on
return to China a grant of Humanitarian Protection will not generally be appropriate.
However, the individual factors of each case should be considered to determine whether
detention will cause a particular individual in his particular circumstances to suffer treatment
contrary to Article 3, relevant factors being the likely length of detention the likely type of
detention facility and the individual's age and state of health. Where in an individual case
treatment does reach the Article 3 threshold a grant of Humanitarian Protection will be
appropriate.

Discretionary Leave

Where an application for asylum and Humanitarian Protection falls to be refused there may
be compelling reasons for granting Discretionary Leave (DL) to the individual concerned.
(See Asylum Instructionl on Discretionary Leave) Where the claim includes dependent
family members consideration must also be given to the particular situation of those
dependants in accordance with the Asylum Instruction on Article 8 ECHR.

With particular reference to China the types of claim which may raise the issue of whether
or not it will be appropriate to grant DL are likely to fall within the following categories. Each
case must be considered on its individual merits and membership of one of these groups
should not imply an automatic grant of DL. There may be other specific circumstances
related to the applicant, or dependent family members who are part of the claim, not
covered by the categories below which warrant a grant of DL - see the Asylum Instruction
on Discretionary Leave and the Asylum Instruction on Article 8 ECHR.
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Minors claiming in their own right

Minors claiming in their own right who have not been granted asylum or HP can only be
returned where they have family to return to or there are adequate reception, care and
support arrangements. At the moment we do not have sufficient information to be satisfied
that there are adequate reception, care and support arrangements in place.

Minors claiming in their own right without a family to return to, or where there are no
adequate reception, care or support arrangements, should if they do not qualify for leave on
any more favourable grounds be granted Discretionary Leave for a period as set out in the
relevant Asylum Instruction.

Medical treatment

Claimants may claim they cannot return to China due to a lack of specific medical
treatment. See Asylum Instruction ‘ECHR’ and IDI Ch.1 Sections 10 which set out the
requiremenst for Article 3 and/or Article 8 to be engaged.

By the end of 2004, there were 277,000 health care institutions, including 62,000 general
hospitals and health care stations, 3,000 maternal and child health care institutions and
1,718 specialized health institutions. General hospitals and health care institutions had a
total of 3,004,000 beds. There were 4,343,000 health workers, including 1,892,000
practising doctors and assistant doctors and 1,286,000 registered nurses.*

Psychiatric Treatment

According to Ministry of Health figures, China has 16,055 psychiatrists - one for every
87,500 people. This figure doesn't reflect disparities in rural areas, where qualified
psychiatric care is non-existent. According to the same source many hospitals don’t have
real psychiatrists. Instead they have neurologists and other doctors who have been briefly
retrained and then sit and listen to patients before writing prescriptions.®®

Among all the cities of China, Shanghai has the most developed psychiatric setup. It
includes community follow-up programmes, guardianship networks, work therapy stations,
mental health services in factories, day hospitals, night hospitals, family support groups.
Services at each of the three levels-municipal, district and grass-root level are available.®®

HIV/AIDS

China has made good progress in responding to HIV and AIDS in 2004 on several key
areas: leadership and political commitment; information and surveillance systems; HIV-
prevention efforts; treatment care and support; investments in HIV and AIDS programmes
and international collaboration.®’

The Chinese Government has begun making anti-retroviral drugs available free of charge
to all rural residents and to those in urban areas unable to pay for the treatment
themselves.®

More than 10,000 AIDS patients were provided with free anti-retroviral therapy, a kind of
anti-virus treatment in 2004. The total central government investment on HIV/AIDS
amounted to about 390 million yuan (US$47 million) in 2003. The budget for 2004 was 810
million yuan (US$98 million), while budgeted international support reached to 421 million
(US$51 million) in 2004.°°

6 COI China Country Report April 2007 (Section 30.02)
% COI China Country Report April 2007 (Section 30.14)
® COI China Country Report April 2007 (Section 30.15)
®7 COI China Country Report April 2007 (Section 30.07)
%8 COI China Country Report April 2007 (Section 30.08)
% COI China Country Report April 2007(Section 30.10)
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4.4.8 The Article 3 threshold will not be reached in the majority of medical cases and a grant of
Discretionary Leave will not usually be appropriate. Where a caseworker considers that the
circumstances of the individual claimant and the situation in the country reach the threshold
detailed in the Asylum Instruction ‘ECHR. making removal contrary to Article 3 or 8 a grant
of Discretionary Leave to remain will be appropriate. Such cases should always be referred
to a Senior Caseworker for consideration prior to a grant of Discretionary Leave.

5. Returns

5.1 Factors that affect the practicality of return such as the difficulty or otherwise of obtaining a
travel document should not be taken into account when considering the merits of an asylum
or human rights claim. Where the claim includes dependent family members their situation
on return should however be considered in line with the Immigration Rules, in particular
paragraph 395C requires the consideration of all relevant factors known to the Secretary of
State, and with regard to family members refers also to the factors listed in paragraphs 365-
368 of the Immigration Rules.

5.3 Chinese nationals may return voluntarily to any region of China at any time by way of the
Voluntary Assisted Return and Reintegration Programme run by the International
Organization for Migration (IOM) and co-funded by the European Refugee Fund. IOM will
provide advice and help with obtaining travel documents and booking flights, as well as
organising reintegration assistance in China. The programme was established in 2001, and
is open to those awaiting an asylum decision or the outcome of an appeal, as well as failed
asylum seekers. Chinese nationals wishing to avail themselves of this opportunity for
assisted return to China should be put in contact with the IOM offices in London on 020
7233 0001 or www.iomlondon.org.
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