FOLLOW UP TO THE PREVIOUS REVIEW

Poland supported 144 of 185 recommendations. " Progress was made on advancing the rights of the people with
disabilities, including through a new strategy for them and their carers for 2021-2030 that is focused on financial
independence and educational inclusivity.

Poland noted recommendations essential for human rights protection, including on the right to freedom of peaceful
assembly, participation in refugee relocation scheme and asylum-seeking, children's rights, the recognition of civil
unions between same-sex persons and on separation of the functions of the Ministry of Justice and the Attorney
General.’ They address crucial problems in Poland: discrimination against LGBTI individuals, 2 restrictions of freedom
of peaceful assembly, attacks on the independence of the judiciary* and violations of migrants and refugees' rights.

THE NATIONAL HUMAN RIGHTS FRAMEWORK

Poland has still not ratified the International Convention for the Protection of All Persons from Enforced
Disappearance.’ The authorities announced the intention to withdraw from the Convention on preventing and
combating violence against women and domestic violence (Istanbul Convention).®

Poland did not implement the 16 supported recommendations’ regarding independence of the judiciary, including of
the Constitutional Tribunal. The government continued exerting political control over the judiciary, including common
courts, the National Council of the Judiciary and the Supreme Court.

The Ombudsperson has fulfilled the function of a National Human Rights Institution (NHRI), working in accordance
with the Paris Principles and was considered an important recourse for the protection of human rights in the country.
It currently has A status according to the oversight body. There have been, however, systematic attacks on the
Ombudsperson's independence: annual budget cuts to its office; repeated verbal attacks by officials; and a lawsuit
filed against him by the public television channel for his legitimate statements (dismissed in court).?

At the request of the ruling party, the Constitutional Tribunal ruled against a provision allowing the current
Ombudsman to continue perform his duties after the end of his term until a new Ombudsperson is elected. The
candidates for an Ombudsperson were rejected five times, compromising the protection of human rights in Poland.
The ombudsperson was finally elected after a nine-month delay.’

Independence of the judiciary

7.

The July 2017 amendment to the Law on Common Courts empowered the Minister of Justice to appoint and dismiss
presidents and vice-presidents of court.!® In December 2017, the parliament lowered the retirement age of the
Supreme Court judges from 70 to 65, which was aimed at terminating the tenure of a large group of them and
enabling the selection of new judges in their place.'! In January 2018, parliament adopted new rules on the
composition of the National Council of the Judiciary, which forced the premature termination of the four-year term of
the office and politicized the election of new members of the Council.*?

The Disciplinary Chamber of the Supreme Court, created in 2018, includes members elected by the politicized
National Council of the Judiciary. In December 2019, an amendment to the law extending and aggravating the
disciplinary responsibilities of judges was introduced.** The amended disciplinary regime has been used to sanction
judges who criticize justice reforms. The Disciplinary Chamber continues to work despite repeated warnings by the
European Commission, orders for interim measures and financial penalties for non-compliance with Court of Justice
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of the European Union (CJEU) orders.'*

State authorities continue to refer cases to the politically compromised Constitutional Tribunal (CT) to challenge CJEU
and European Court of Human Rights (ECtHR) judgments in an attempt to undermine their effects in the country. In
October 2021, the CT ruled that Polish law takes primacy over EU law and that some provisions of the EU Treaty are
unconstitutional.

10. The functions of Minister of Justice and the Prosecutor General are not separated. The Prosecutor’s Office is still

under political influence, which has resulted in prosecutors who defend the rule of law facing reprisals simply for
conducting their profession. Some prosecutors were given only 48 hours' notice to move to a new post, in some cases
hundreds of kilometers away.®

THE HUMAN RIGHTS SITUATION ON THE GROUND

Discrimination

11.

12.

13.

14.

15.

Poland accepted six recommendations to amend the Criminal Code to investigate and prosecute hate crimes on the
grounds of age, disability, sexual orientation and gender identity, but has not done so. Similarly, necessary measures

-

to combat discrimination based on race, sex, nationality, ethnicity and religion were not introduced. ¢}

However, the situation of LGBTI people in Poland has worsened significantly since the last review. A governmental
electoral campaign targeting LGBTI people has led to a well-documented increase of homophobia, transphobia and
biphobia?’, especially the introduction of so called “LGBT ideology-free zones' in 94 local government areas by June
2020 and repeated targeted and smear attacks, harassment, profiling and policing of human rights defenders (HRDs)
advocating for LGBTI rights.?®

Since 2019, the Code of Petty Offenses has been increasingly instrumentalized by the authorities to target and
penalize people, particularly LGBTI advocates, restricting their ability to participate in public life and events.

On 20 July 2019, Amnesty Poland documented the inadequate police protection provided to the 1000 participants of
the Equality March in Biatystok, who were violently attacked by 4000 counter protesters throwing firecrackers and
cobblestones.?’ Two of the most violent attackers were charged with battery and sentenced to one year’s
imprisonment and a fine, suspended for three years.

Access to human rights education and sexual education is at risk. A proposed amendment to the Education law that
sought to ban from schools NGOs (such as Amnesty International) perceived not to follow the ruling party’s
programme to undermine human rights was vetoed by the President in March 2022. Further work on the amendment
is ongoing.?!

Right to asylum

16.

17.

Since 2015, there have been ongoing reports of pushbacks of asylum-seekers at border crossings, mainly in Terespol.
In 2017, cases were brought to the UN Human Rights Committee and the ECtHR alleging that Border Guards did not
allow asylum seekers to submit asylum applications and that individuals were repeatedly denied entry to seek
international protection, which violates the international obligation of non-refoulement.?

In August 2021, the crisis on the Polish-Belarusian border worsened, with 32 Afghan asylum seekers pushed back to
Belarus by Polish border guards. 2 Despite two interim measures by the ECtHR, Poland failed to provide the group
with food, water, shelter, medical assistance and access to lawyers.?*
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18.

19.

20.

Thousands of asylum seekers and migrants have tried to cross the border from Belarus to Poland since August 2021,
as a result of Belarus’ coordinated activities to bring people to the border and compel them to cross.?

The Polish authorities closed its borders to people attempting to enter the country and ordered them to immediately
leave its territory.?® In October 2021, parliament adopted amendments to the Law on Foreigners and the Law on
Granting Protection to Foreigners under which those who “cross the border illegally” must “leave the territory of
Poland” and ”are banned from re-entry”,?” making it impossible for people who enter irregularly to seek asylum in

Poland.

On 2 September 2021, the President declared a state of emergency on the border, which prohibited access to the
area, including journalists, media workers and NGOs.?® The November 2021 amendment of the Law on the border
protection empowered the Minister of Interior to ban entry to the border area without time limits, impeding any
monitoring and reporting.? The number of people held in guarded detention centers increased significantly, including
families with children.3°

Women's rights

21.

22.

23.

24.

Despite Poland having accepted 10 recommendations3! on domestic and gender-based violence, including two
recommendations® on implementation of the Istanbul Convention, the government announced initial steps to
withdraw from the Convention.3?

On 30 July 2020, the Prime Minister requested the CT to verify the Istanbul Convention’s compliance with the Polish
Constitution.®® On 20 August 2020, the Prosecutor General supported the withdrawal.3> Both processes are pending.

As the legal definition of domestic violence still does not include economic violence, this issue is not addressed in the
systemic efforts to prevent and prosecute domestic violence. It was also not included in the National Programme for
Preventing Domestic Violence 2014-2020.3¢

The legal definition of rape is not based on consent but on breaking a person's will by force, illegal threat or deceit,
meaning that non-consensual intercourse which takes place without the use of threat, deceit or violence is not
considered rape.®” According to established case law, if a survivor failed to resist physically, it is not considered

38
rape.

Sexual and reproductive rights

25.

26.

27.

Since the last review, sexual and reproductive rights have been further limited and consistently attacked, including
access to abortion, contraception and comprehensive sexuality education. 3°

In reply to a motion from governing party MPs, the Constitutional Tribunal ruled on 22 October 2020 that abortion in
cases of severe and fatal fetal impairment was unconstitutional and should not be allowed. This ruling further limits
access to abortion in Poland, already heavily restricted, and renders illegal most of the abortion cases in Poland (over
90% of abortions were taking place on this ground).*

The ruling caused great social unrest and mass protests that were met with police violence. As a result, people in
need of abortion have to travel abroad. While the official statistics recorded only around 1000 abortions per year,*
according to civil society data, more than 30,000 people accessed abortions either by travelling abroad or by ordering
abortion medication from outside Poland*?. Four draft bills in parliament would restrict access to abortion even
further.®
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28. In 2017, Parliament voted to end availability and access to over-the-counter emergency contraception.* This,
alongside many other restrictions in access to contraception, as well as the lack of access to contraceptive-related
information and comprehensive sexuality education, seriously violates human rights and puts people at risk. It has
also made Poland the country with the worst access to contraception in Europe.*

29. In April 2020, a bill criminalizing the provision of information about sexuality to minors (persons below 18 years old)
was discussed in the Parliament and passed through the first hearing.*

30. Human rights defenders working on sexual and reproductive rights (SRR) face harassment and persecution from both
state and non-state actors opposing the provision of safe and legal abortion services. In March 2021, a bomb threat
was sent to numerous NGOs working on women’s rights. Women human rights defenders (WHRDs) were targeted by
harmful and stigmatizing public smear campaigns - they were labelled as “murderers” and their faces were publicly
shown.?” Dozens of activists are under investigation or prosecuted either for participating in the protests against
abortion restrictions or for providing abortion-related information.*®

Freedom of peaceful assembly

31. Demonstrations organized by critics of the government and the pro-governmental ones do not enjoy equal access to
public spaces, nor are they equally protected by the police.*

32. InJuly 2017, thousands of people in over 100 cities took to the streets to protest against the reform of the judiciary.
Police responded with heavy-handed security measures in the area around Parliament and at the Presidential Palace,
curtailing the demonstrators’ ability to protest within sight and sound of their audience. The Police detained dozens
of peaceful protesters, used constant and varied forms of surveillance, also including by asking protesters to provide
identification during the protest, as well as threating them with criminal charges and prosecutions. Many protesters
were charged after the protest for breach of peace and violating the law on assembly.*®

33. LGBTI people organizing Pride parades have faced particular challenges. In October 2021, the Parliament debated a
draft law submitted by the non-governmental organization “Stop LGBT” aiming at prohibiting any form of
“promotion” of same-sex relationships.>?

34. In May 2020, during the presidential campaign, police arrested hundreds of peaceful protesters simply for peacefully
protesting in the streets and imposed heavy fines. The police especially targeted protesters demanding respect for
the independence of the judiciary and those criticizing the lack of support for small companies during the Covid-19
lockdown.*2

35. In November 2020, the Constitutional Court’s ruling on the unconstitutionality of abortion triggered mass
demonstrations. The police responded with unnecessary and excessive force against protesters and journalists,
including use of batons and pepper spray. The January 2021 publication of the ruling led to further protests. During
demonstrations held on 27 January in Warsaw, the police arrested 20 protesters and additionally filed 250 cases
alleging administrative offences. The police took the arrested protesters to stations outside Warsaw, which hindered
their access to lawyers.>

Freedom of expression

36. People deemed to be critical of the state, including certain judges, prosecutors, journalists, and HRDs, especially
women, LGBTI and environmental activists, have been targeted with harassment, strategic lawsuits against public
participation (SLAPPs), disciplinary proceedings, slander, smear campaigns and threats, all exacerbated by the failure
of the authorities to launch proper investigations into such incidents.>*
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37. Three activists charged in 2019 with “offending religious beliefs” for possessing and distributing posters and stickers
depicting the Virgin Mary with an LGBTI rainbow halo were acquitted in January 2022 by the Ptock Regional Court.>®

38. In November 2021, the Warsaw District Court found journalist Ewa Siedlecka guilty of criminal defamation for articles
she wrote in 2019 and sentenced her to a fine. Siedlecka exposed the actions of the then deputy justice minister,
whom she alleged was targeting judges who opposed reforms in a way that undermined the independence of the
judiciary.®®

39. Public television (TVP) put in question its independence after supporting the ruling party’s hateful narrative and being
highly critical towards the opposition and minorities, mainly migrants and LGBTI community.®’

RECOMMENDATIONS FOR ACTION BY THE STATE UNDER REVIEW

Amnesty International calls on the government of Poland to:

International Law

40. Ratify the Convention for the Protection of All Persons from Enforced Disappearance.

Independence of judiciary

41. End the harassment of judges and prosecutors critical to the judicial reforms and defending the rule of law.

Human Rights Defenders

42. End the harassment of activists for offending religious beliefs and cease any further misuse of this term.
43. Stop instrumentalizing petty offences and criminal proceedings against activists and peaceful protesters.

44. Ensure prompt, thorough, independent and impartial investigations into threats and attacks against human rights
defenders.

Discrimination

45. As previously recommended,®® amend the Criminal Code to provide that crimes motivated by discrimination on the
grounds of sexual orientation or gender identity are investigated and prosecuted as hate crimes.

46. Fully implement the Istanbul Convention on preventing and combating violence against women and domestic
violence, especially in terms of consent-based rape laws and definition of economic violence.

Women’s rights

47. Amend the legal definition of rape in the Criminal Code to non-consensual intercourse.
48. Amend the current definition of domestic violence to include economic violence.

Sexual and reproductive rights

49. Ensure legal, timely and effective access to both safe abortion and contraception to all people who need it, in line
with international human rights law and standards. To this end, decriminalize all aspects of abortion and refrain
from criminalizing the provision of other sexual and reproductive health services and information, 59 and identify and
remove any access barriers.
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50. Refrain from criminalizing comprehensive sexuality education (CSE) and ensure its provision to all children and
adolescents both in and outside of school, in line with international law and standards.

Right to asylum

51. End pushbacks and collective expulsions of asylum seekers, migrants and refugees.
52. Ensure access to territory to those seeking protection and individual assessment of all asylum claims.

53. Lift the ban on media, humanitarian and other civil society organization accessing the restricted area in order to
provide assistance.

Freedom of expression

54. End the harassment and intimidation of individuals perceived as critical of the government’s policies, including
journalists, human rights defenders, judges and prosecutors.

55. Decriminalize defamation and ensure it is treated as a matter of civil litigation.

56. Ensure the independence and editorial freedom of the public broadcasting service to allow for a broad range of
opinions to be voiced.

Freedom of peaceful assembly

57. Ensure that Pride parades are not arbitrarily banned and guarantee that LGBTI people can exercise their right to
freedom of peaceful assembly without fear of reprisals.

58. Ensure that all demonstrations enjoy equal access to public spaces and that all individuals are equally protected by
the police.

59. Ensure that any restriction on public assemblies is necessary and proportionate to a legitimate aim. Decisions to ban a
demonstration should only be the last resort after a thorough assessment where no less restrictive means could
achieve the desired aim.

60. Adequately train law enforcement officials in the adequate policing assemblies, including on international standards
on the use of force.

61. Ensure that law enforcement officials refrain from arresting and harassing protesters solely for participating in a
peaceful assembly.

62. Immediately release all individuals detained solely for exercising their right to peaceful assembly and drop all charges
against them.
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