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INTRODUCTION

1. AslIndia prepares forits 3 cycle of Universal Periodic Review (UPR) in 2017, this

joint submission is being made on behalf of UN Agencies: that work in India. A
list of recommendationsis alsoincluded as an accompanying Annexure.

India’s 2" cycle of UPR took place in May 2012. In 2014, following the General
Elections, a new Government led by the Bharatiya Janata Party came into
power.i

This note takes into account the advances made by Indiain since the last UPR in
2012, based on available information.

BACKGROUND INFORMATION

. Scope of International Obligations

Indiais a signatory to 10 key international human rights instruments, such as the
ICERD, CEDAW, CRC, and CRPD2, among others. Legislative reforms have been
undertakenin keeping with these commitments.

During India’s 2" UPR, there were recommendations for ratifying several other
international instruments such as the Convention for the Protection of all
Persons from Enforced Disappearance (CED), the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and its
Optional Protocol, and key ILO Conventions, induding 138 and 183. These have
not been ratified.i The Government has finalized an amended draft of an anti-
torture Bill that is expectedto be soon placed before the Parliament.ii

Although India has not signed or ratified the 2" Optional Protocol to ICCPR on
abolishing death penalty, Law Commission of India in its 262" Report in 2015
recommended abolition of death penalty “for all crimes other than terrorism
related offences and waging war against the nation”.

Although India has not yet ratified the 1951 Refugee Convention or its 1967
Protocol, it has a long-standing tradition of hosting refugees and the entry and
treatment of refugees is in line with International principles of protection and
non —-refoulement.

1 Contributions for this report were received from UNICEF, UNDP, UNHCR, UN Women, UNFPA, UNODC, WHO, and

IOM.

2 International Convention on the Elimination of All Forms of Racial Discrimination, Convention on the Elimination of
All Forms of Discrimination against Women, Convention on the Rights of the Child, and the Convention on the Rights
of Persons with Disabilities
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8.

10.

11.

12.

13.

Constitutional and Legislative Framework

Parts 11l and IV of the Constitution of India provide the normative framework of
fundamental rights and Directive Principles of State Policy. Underpinning these
rights and State duties, are the principles of rule of law, and equality & non-
discrimination on the basis of religion, caste, sex, place of birth, or any of them.

Judiciary in India has played a pivotal role in advancing the constitutional
mandate of protecting and promoting fundamental rights. Since India’s last UPR
in 2012, landmark judgements have enriched the meaning of right to non-
discrimination with regard to gender, right to freedom of speech & expression,
right to health, to name a few.

Since India’s last UPR in 2012, India has undertaken certain key legislative
reforms, particularly in the area of violence and harassment against women and
children, including the enactment of Child Labour (Prohibition and Regulation)
Act, 2016 and the Juvenile Justice (Care and Protection) Act, 2015.

Institutional Mechanisms and Policies

India has several institutional mechanisms with the express mandate of
protecting and promoting human rights, particularly of marginalised population
groups. During India’s 2" UPR, recommendations were made to ensure
autonomy and effective functioning of the national human rights institutions
(NHRIs). In a recent judgement, the Supreme Court of India drew attention to
the lack of resources available to the National Human Rights Commission
(NHRC), and the need to strengthenits enforcementvalue.iv

Cooperation with International Human Rights Mechanisms

Since its 2" UPR, India has submitted its Periodic Reports to the CRCv, CEDAWYvi,
and CRPDvii. Reports to the Committee on Elimination of Racial Discrimination
(CERD)vii and the Human Rights Commission (HRC)ixhave not been submitted.

India extended a Standing Invitation to Special Procedures Mandate Holders
during the 18t Session of the HRC in September 2011. Since then, 3 Mandate
holdersx have completed their visits. Currently, 15 other Special Procedures have
requested for state visitto India, of which 2 have been accepted.xi
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PROMOTION AND PROTECTION OF HUMAN RIGHTS

A.

14.

15.

16.

17.

18.

Equality and Non-Discrimination

Although India has not yet enacted an Anti-Discrimination law as was
recommended during India’s last UPR, steps have been taken to bring
legislations such as The Transgender Persons (Protection of Rights) Bill, 2016 and
the HIV and AIDS (Prevention and Control) Bill, 2014 that have been approved by
the Cabinet; and the Rights of Persons with Disabilities Bill, 2014 that is expected
to be considered by the Parliamentinthe foreseeable future.

1. WOMEN

The UNCT welcomes accelerated focus by the Government of India towards
improving gender outcomes. The Ministry of Women & Child Development
(MWCD) was upgraded to Cabinet rank in the new Government. However, its
annual budget is only 0.88% of the total allocations to different Ministries from
the Union Budget 2016-17.xiReview of the gender budget statements show that
budget allocation on genderissues was around 4.46% over the last two years.xii

The flagship Beti Bachao Beti Padhao (Save the Girl, Educate the Girl) campaign
was launched in 2015 with the objective of preventing gender biased sex
selective elimination and address India’s low child sex ratioxv (919 girls to 1000
boys).xw UNCT urges Government of India to also address the issues of dedining
participation of women in workforce (49% in 2005 to 36% in 2012 for women 15
years and above),wiand incidence of Violence Against Women (VAW). xvii

Regarding VAW, the Criminal Law (Amendment) Act, 2013 brought far-reaching
changes in the legal framework. It criminalized “acid attacks or attempt”,
voyeurism, stalking, disrobing a woman and parading her naked. However,
‘marital rape’ continues to be outside the ambit of criminal law; and age of
consent was raised from 16 years to 18 years. Section 357-A CrPC has introduced
the concept of reparations in criminal cases; all states in India have notified
Victim Compensation Schemes though their scope and implementation varies. xvii
Sexual Harassment of Women at Workplace (Prevention, Prohibition and
Redressal) Act, 2013 has been enacted. xx However, effective implementation of
these initiativesremainsachallenge.

To strengthen the health sector’s response to VAW, guidelines for medico-legal
examination of victims/survivors of sexual assault have been formulated. x
Government is also in the process of taking forward the Global Plan of Action on
Violence against Women, Girls, and Children through strengthening health
service delivery and building health workers'/providers' capacity to respond to
violence.
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19.

20.

21.

22.

23.

24.

Government is investing resources in implementing strong laws on dowry and
child marriage to address slow rates of decline. More impetus is required to
increase girls’ secondary education to help build more equitable gendernorms.

Strengthening regulatory mechanisms, induding recognition of ‘equal pay for
work of equal value’ and women’s unpaid care and domestic work along with
providinga ‘social protection floor’is of urgent need.

In the political sphere, women’s representation in local governance has seen
visible improvement. At the highest level, however, the Constitution (108th
Amendment) Bill that proposes 33% reservation in Parliament and State
Assembliesisstill pending before the legislature

2. CHILDREN

Since India’s last UPR in 2012, several steps have been taken to protect rights of
children such as the Protection of Children from Sexual Offences (POCSO) Act,
2012 and the new Juvenile Justice (Care and Protection) Act, 2015. There are
challenges in the implementation of the legal frameworks. However, provisions
such as mandatory reporting and increase in minimum age of consent in POCSO
have created an anomaly that requires further discussion. The new Juvenile
Justice (Care and Protection) Act, 2015 allows prosecution of juveniles between
16-18 years as adults, for heinous crimes,xi which raises concern on the general
principles governingjuvenile justice as per international norms.

In July 2016, the Child Labour (Prohibition and Regulation) Amendment Act,
2016 was passed. The amended Act adopts a progressive approach in prohibiting
employment of children in all hazardous occupations, for the first time sets a
general minimum age for employment (i.e. 14 years), and raises the age for work
in hazardous work to 18 years from the erstwhile 14. Some areas of concern for
the UNCT are the exception granted to family enterprises that may increase
impunity and child labour; and the substantial reduction in the list of professions
considered ‘hazardous’, which could potentially lead to more children working in
unregulated conditions. Some of these issues can possibly be addressed in the
process of application of the adopted Act, including through implementing
regulations, or through improvements in view of the comparative labour law
practices.

The revamped National Policy for Children, 2013 aims to use a long-term,
sustainable, multi-sectoral, and inclusive approach to child development and
protection. However, “quality education” and “healthcare of the highest
standard” need to be defined, and the institutional mechanism for “protection”
has to be matched with adequate budgets. i
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25.

26.

27.

28.

29.

30.

Greater impetus is required to address issues such as infant mortality which is at
39 /1000 live birthsxivstunting that affects 62 million children under five; age-
appropriate educations; child labours ; and crimes against childrens.

3. LGBTQ & PLHIVs

In 2014, in a landmark judgment in National Legal Services Authority v. Union of
India & Ors.,xvthe Supreme Court affirmed the equality rights of transgender
persons. The Transgender Persons (Protection of Rights) Bill, 2016 has been
approved by the Cabinet.

The National AIDS Control Programme follows a rights-based approach to
‘targeted interventions’ with gay, bisexual, and transgender people.xvi The HIV
and AIDS (Prevention and Control) Bill, 2014 recently approved by the Cabinet,
makes antiretroviral treatmenta legal right of HIV/AIDS patients.6

In 2014, Supreme Courtxwiioverturned a 2009 judgment by Delhi High Courtxwii
that decriminalised adult consensual same sex relationships.

4. PERSONS WITH DISABILITIES

UNCT commends the Government’s increased focus on disability issues,
particularly the nation-wide campaign to achieve universal accessibility - the
‘Accessible India’ Campaign, and ‘Sugamaya Pustakalaya’ an online platform
that makes accessible content available to print-disabled people.

The ‘Rights of Persons with Disabilities Bill, 2014’, formulated keeping mind
India’s commitment to CRPD, is currently pending with the Indian Parliament.
The Bill covers 19 disabilities (from the current 7), and gives children aged 6-18
with benchmark disabilities the right to free education in a neighbourhood
school’ or special school, if required. It also calls for all public buildings, modes of
transport, etc. to be accessible. The UNCT supports the undertaking of a
comprehensive legislative gap analysis to enable the alignment of current
legislations with the CRPD.xxix

3 Only 32 out of every 100 children finish theirschool education age -appropriately (District Information System for
Education, 2014-15)

4 33 million children between the ages of 5-18 years are working (Census of India, 2011)

598354 cases of crimes against children were reported in 2015 -an increase of 5.3% from 2014 (National Crime
Records Bureau, Crimes against Children, 2015, Available at:
http://ncrb.gov.in/StatPublications/Cll/Cl12015/FILES/Table%206.2 pdf)

6 The Bill also prohibits specific acts of discrimination by the state, or any other person, against HIV-positive people, or
those living with such people
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31. The National Action Plan for Skilling Persons with Disabilities 2015 was launched
to address low participation of persons with disabilities in the work force. At
present, an overwhelming 73.8% persons with disabilities in the employable age
of 15-59 years are non-workers or marginal workers.xx

32. The Government launched the Rashtriva Bal Suraksha Karyakram (RBSK)
initiative in 2013 aimed at early identification and early intervention for children
from birth to 18 years.

33. Efforts are needed to address the issue of disability certificates required to
access entitlements, as only 49.5% people with disabilities in the country have
beenissued one (August 2015).xxxi

5. RELIGIOUS MINORITIES RIGHTS

34. UNCT welcomes the adoption of various policy efforts to promote the status of
religious minorities, including Prime Minister’s New 15 Point Programme . xi

35. Incidents of religious minorities being targeted during riots, such as in
Muzzafarnagar, xii particularly during times preceding elections need to be
addressed. Following incidents of violence arising out of allegations of cow
slaughter,xxiv the Prime Minister in a statementxv condemned these activities
for trying to “poison social harmony”.

6. SCHEDULED CASTE & TRIBAL RIGHTS

36. Since India’s last UPR in 2012, several key legislations have been enacted. This
includes the Scheduled Castes and Tribes (Prevention of Atrocities) Amendment
Act, 2015; the Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013; Abolishment of Manual Scavenging
Act in 2013; the Forests Rights Act 2006 (rules amended in 2012). The Mine and
Minerals Development and Regulation (Amendment) Act, 2015, has created
provisions for sharing the mineral wealth with communities in the mining areas,
opening a window of opportunity to uplift the socio-economic status of mining-
affected communities which are mainly in tribal areas.

37. Compared to other caste/religion groups, upwards mobility is low for Dalits and
even lower for Adivasis.xxi The poverty rate for STs is the highest poverty rate
among all social groups, almost twice as high as the Indiaaverage.

38. Although manual scavenging has been abolished by law7, estimates suggest that
the practice is ongoing. A baseline study to gather information on their socio-

7 Abolishment of Manual Scavenging Actin2013
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39.

40.

41.

42.

43.

economic status on three states of Madhya Pradesh, Uttar Pradesh and Bihar
showed that only 13% of women manual scavengers benefit under the self-
employment and Rehabilitation of Manual Scavengers and their dependents
(SMRS) scheme .xuvii

According to National Crime Records Bureau (NCRB), 47,064 cases of crimes
against Dalits were registered in 2014, up from 39,408 in 2013 and 33,655 in
2012.xxvii Uttar Pradesh, Rajasthan and Bihar led the country in the number of
cases registered of crimes against Scheduled Castes from 2013-2015, according
to National Commission for Scheduled Castes. xxix

Right to life and Prohibition of Torture
1. DEATH PENALTY

The Law Commission of Indiain its 262" Report in 2015 recommended abolition
of death penalty “for all crimes other than terrorism related offences and waging
war against the nation”.xIn 2014, the Supreme Courtxicommuted the death
sentence of 15 convicted prisoners, citing inordinate delay in disposal of mercy
petitions, and laid down detailed guidelinesin such cases.

India voted against the UNGA Resolution calling for moratorium on death
penalty. Since India’s last UPR in 2012, Supreme Court upheld the death
sentences for three individualsxiiconvicted of terror activities, ending India’s
moratorium on death penalty since 2004.

2. INTERNAL CONFLICT, AND HUMAN RIGHTS

Armed Forces (Special Powers) Act (AFSPA) was withdrawn from Tripura in May
2015, but continues to be in operation in Jammu and Kashmir and parts of the
North East. Recommendations for the repeal of the Act have recently been
reiterated by the Justice Verma Committeexiiand Justice Hegde Commissionxiv.

Protests and violence have marked the aftermath of the killing of a member of a
Hizbul Mujahideen, a Kashmir separatist group, leading to imposition of curfew
in all 10 districts of the Valley (with periods when it has been lifted briefly),
suspension of mobile and internet services, as well as a clampdown on the media
in Kashmir, disrupting normal life. Violent clashes with security forces for over 3
months have resulted in civilian injuries and deathsxv, including through the use
of pellet guns that has come in for severe criticism. Several police and security
forces have also suffered injuries and losses. In August 2016, the Upper House of
the Indian Parliament passed a resolution expressing concerns over the
prolonged turbulence, violence and curfew in the Kashmir Valley. The resolution
stated that “The House is of the firm and considered view that while there
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45.

46.

47.

48.

49.

50.

cannot be any compromise on national security, it is equally imperative that
urgent steps are taken to restore order and peace for the alleviation of the
sufferings of the people.”

. The Government of India has taken strong exception to the Kashmir issue being

raised at or by the United Nations, in keeping with its policy of not tolerating any
third party interventionin domesticissues.

Currently, 106 districts in 10 states have been identified by the Government of
India as Left Wing Extremism (LWE) affected districts in the country. Militant
extremism and the ongoing actions against LWE have affected development
work and rights of inhabitants in these areas.xvi The Central Government. Is
providing ‘Additional Central Assistance (ACA) for LWE affected districts’ to the
States, with flexibility to conceive and implement schemes/programmes suited
to local needs and aspirations, induding requirements to bridge the
developmental deficit gapsin backward regions within the States.

In India, data on displaced persons in limited to people registered in camps. As
per publicly available estimates, there are at least 616,140 displaced persons .xvii

Access to justice and Rule of law

UNCT commends recent initiatives by the Judiciary and the Government. In
particular, UNCT notes the creation of National Mission on Justice Delivery and
Legal Reforms to strengthen case management systems, the E-courts Mission
Mode project, the National Judicial Data Grid, and setting up of Fast Track
Courts.xiii

The Department of Justice commissioned a study on making courtrooms gender
sensitive in rape trials, which has made several key recommendations that could
be reviewed andimplemented.

Law Commission’s 245t Report highlighted issues of poor quality and
inadequate legal aid services, particularly for marginalised groups; less than
optimal strength of judicial officersyixand lack of an effective case management
systemas major reason for inordinate delays!in disposal of cases.

UNCT notes recent positive steps such as setting up of all women police stations;
and amendments in law aimed at enforcing police accountability, including
removal of the ‘prior sanction’ requirement to prosecute public servants, and
penalties for a police officer for failure to record a complaint and investigate.
However, greater efforts are needed to realize police reforms in India,
particularly in implementing model laws on police and prisons.ii



UNCT India 3¢ UPR Report 16 October, 2016

D.

51.

52.

53.

54,

55.

Freedom of religion, and speech & expression

Women’s freedom to enter into places of worship was the subject of
constitutional challenge in separate judicial cases. The Bombay High Court, in
two cases, held ban against women from entering places of worship as
unconstitutional and a violation of fundamental rights.iiitii

Supreme Court reaffirmed freedom of speech in the landmark Shreya Singhal
judgementiv that held unconstitutional, Section 66A of the Information
Technology Act, 2000, used to criminalise ‘objectionable’ comments against
political leaders on social media.v Agitation at the Jawaharlal Nehru University,
and the protests following a Dalit student’s suicide in Hyderabad University in
2016 also triggered debate on the application of penal provisions relating to
‘hate speech’, ‘sedition’, and use of Section 144 to prohibit right to assemble and
protest.

The assassinations of well-known rationalists have added to the concerns about
the reducing space for free speech and expression. Several artistes and writers
marked their protest on the lack of free speech by returning awards given by the
State.viPeople expressing opposing views have faced harassment and even
threats on social media.wii

The recent use of Foreign Contribution Regulation Act (FCRA) to prevent foreign
funding to NGOsuwii for alleged violations has raised triggered debate and
discussions. In June 2016, a statement issued by three UN Special Rapporteurs
calledfor repeal of the FCRA.lix

Right to privacy, marriage and family life
1. RIGHT OF CHOICE IN MARRIAGE

Right of choice in marriage is guaranteed as per India’s international obligationsix
and Constitutional freedoms. ‘Honour killing’ is a violation of this right. The Law
Commission 242" Reportii suggested a legal framework for addressing ‘honour
crimes’ and affording better protection to consenting young adults. This issue is
not been addressed by available laws.

2. CHILD MARRIAGE

The Prohibition of the Child Marriage Act 2006 creates a good legal framework
against child marriage. However, national and large scale programmes to
prevent child marriage are insufficient. The Census of 2011 indicates that 30 per
cent of ever married women were married before they turned 18.

10
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56.

57.

58.

59.

60.

61.

Cash incentive Schemes to encourage education and delayed marriage have
shown varied results. These needs to complemented with improved supply side
servicesto achieve desired outcomes. ki

In 2013, the Government proposed a National Strategy on Elimination of Child
Marriage and an Action Plan to implement it. However, these are pending
finalization. i

3. ISSUESRELATING TO PERSONAL LAWS

The Supreme Court is currently hearing a challenge to constitutionality of triple
talaags along with practices of ‘halala’s and polygamy under Muslim Personal
Law.ixv The Government has filed an affidavit submitting that the validity of triple
talaag needs to be re considered in light of the prindples of gender justice and
overriding principle of non-discrimination, dignity and equality.

The Marriage Law (Amendment) Bill, 2013 that addresses issues of right to
privacy, marriage and family life in the context of proposed introduction of
“irretrievable breakdown of marriage” as a ground for divorce is a positive step.
The Bill reiterates the need for legal recognition of a woman’s right to
matrimonial property, however its implementation will require more active
engagement with stakeholdersincluding the civil society.

Prohibition of trafficking, slavery and other forms of exploitation

The Criminal Law (Amendment) Act, 2013 for the first time, defines ‘trafficking’
as an ‘offence’, and grades punishments accordingly. In 2014, the National Crime
Records Bureau (NCRB) report, induded for the first time, data on trafficking
investigations, prosecutions, and convictions, showing how India is continuing
stepping up efforts in the area of fighting trafficking. The Ministry of Women
Child Development (MCWD) has recently invited public comments on the Draft
Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill 20161xv; its
final versionis currently under discussion.

The Integrated Child Protection Scheme recently renamed Child Protection
Services is mandated to address child trafficking among other child protection
issues but further efforts are needed to improve the implementation of the
scheme.

8 Triple talaaq is a practice that Muslim men can employ to divorce their wives instantaneously and without their consent, merely by
uttering the word talaaqg three times.
9 When a woman is divorced through triple talaag, she cannot go back to her husband unless after she marries another man.

11
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62.

63.

64.

65.

66.

67.

68.

The Ujjwala Scheme of the MWCD is a promising step towards implementation
of recommendations made in the 2" UPR. A total of 330 Anti Human Trafficking
Units (AHTUs) are proposed throughout the country by Ministry of Home Affairs,
of which 225 are operational.vi

Ministry of Home Affairs has issued advisories to all states on trafficking
issues.xii It has recently launched a web portal to facilitate access to services and
redressal. vii

. Right to Education

All states and union territories have notified their rules for the Right to Education
Act and have set up mechanisms for monitoringits implementation.

In 2014, 96.7% of children (in the age group 6- 14 years) were enrolled in school
in rural India — the 6th year in a row that enrolment rates have been 96% or
above.xx The Beti Bachao Beti Padhao campaign has created a momentum
towards ensuring education and participation of the girl child. Gender parity has
improved with the gifs to boys ratio in primary classes at 1.02 while that in
secondary school at 0.94 according to a 2015 UN report.

The National Early Childhood Care and Education (ECCE) Policy approved in 2013
caters to all children under six years of age and commits to universal access to
quality early childhood education. The number of out of school children in the
age group of 6-13 years has gone down from 8 million to 6 million children.
However, UN estimates suggest that India has 17.8 million out of school, and
that 34% of children with disabilities between the ages of 6-14 are out of school.
Dalit, Adivasi, Muslim children and those from female-headed households, are
particularly vulnerable to educational exclusion.ix

The Government of India has initiated a process for preparation of National
Education Policy to meet the changing dynamics of the population’s requirement
with regard to quality education, innovation and research, aiming to make India
a knowledge superpower by equipping its students with the necessary skills and
knowledge and to eliminate the shortage of manpower in science, technology,
academics and industry.

In 2013-14, a total of 244,000 schools did not have toilet facilities. The ‘Swacch
Vidyalaya Abhiyan’ (Clean School Campaign) was launched in 2014 to ensure
that all schools have access to separate functional toilets for boys and girls.
Significant progress has been made in keepingwith this commitment.

12
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69.

70.

71.

72.

73.

74.

75.

76.

77.

78.

Education was listed amongst the nine pillars identified by the Finance Minister
in his budget speech in February 2016. However at 3.9% of GDP India’s spending
on education isthe lowestamong all BRICS nations. ix«i

Estimates suggest that half of fifth grade students in rural India are not being
able to read at second grade level.xi However, several new initiatives and
programmes such as Padhe Bharat Badhe Bharat and Rashtriya Avishkar Yojana
have beenintroducedto enhance quality of education.

Right to Health

UNCT welcomes Government of India’s new Draft National Health Policy (2016)
that aims to double Government expenditure on health to 2.5% of GDP by 2020,
and ensure provision of good quality, affordable and equitable health services to
all citizens. The Supreme Court has directed the Government to finalise this
Policy that has been pendingfor two years, by December2016.

The new health insurance scheme as per 2016 budget for below poverty line
families will be another critical step for ensuring right to health and addressing
financial burden on poor dueto illnesses.

Sustained efforts by Govt. of India has resulted in eradication of Poliomyelitis in
2014 and elimination of Maternal and Neonatal Tetanus in 2016.

India’s HIV/AIDS programme has been successful in reversing the trend of the
epidemic in India, and currently more than 900,000 people are placed on
antiretroviral treatment (see paras 26-28 for more information).

In 2014, Government launched the National Adolescent Health Strategy —
Rashtriya Kishore Swasthya Karyakram for adolescents and young people
between the age of 10-19 to improve their nutrition, reproductive health,
enhance mental health, prevent injuries and violence and prevent substance
abuse. However, implementation needsto be strengthened.

The ‘Delhi Declaration’ signed by over 20 participating countries at the Global
Call to Action hosted by India in August 2015 called for accelerated progress
towards ending preventable child and maternal deaths.

The Mental Health Care Bill, 2013 that provides for protection and promotion of
rights of persons with mental illness during the delivery of health care and

decriminalizes suicide, was passed by the Upper House of the Parliament.

Despite some improvements, the public sector only provides about 30% of all
health services. Vast inequalities in access to health services persist across

13



UNCT India 3¢ UPR Report 16 October, 2016

79.

80.

81.

82.

83.

different regions and social groups, while high out of pocket expenditure on
healthcare pushes about 63 million people into poverty. xiii

Women’s access to information and counselling services remains limited, though
efforts have been made under the National Health Mission to build awareness
through ASHAS10. A formal counsellor cadre systemis required.

The recent Supreme Court judgement putting an end to sterlisation camps is an
opportunity to bring about far reaching changes in the quality of contraceptive
services.

Right to Food

The Government of India has enacted the National Food Security Act (NFSA),
2013. This Act provides for coverage of up to 75% of the rural population and up
to 50% of the urban population for receiving subsidized food grains. NFSA also
makes provision for nutritional support to pregnant women and lactating
mothers as well as children through the Integrated Child Development Services
(ICDS) and Mid-Day Meal Scheme (MDMS). Currently, 32 states and union
territories are implementing this Act.

An effidently functioning Public Distribution System is key to the successful
implementation of the National Food Security Act. A study conducted in six
states reveals that there are gaps in the identification of the priority households
and there is leakage in the system as the households are not receiving their full
entittement of the food grains (NCAER, 2015). For the last two years, the
Government has focused on PDS reforms and aims to ensure that all the states
uniformly carry forward PDS reforms so that pilferage and inefficiency in the
system could be removed.xiv While acknowledging these achievements, it is
important to note that India ranked 97t among 118 countries in the recent
Global Hunger Index11

Right to adequate standard of living, including housing, water & sanitation

The Government has a target to make India “Open Defecation Free” by 2019 and
achieve this target through the flagship Swachh Bharat Mission (SBM). Although,
564 million people are still defecating in the open (JMP, 2015), the 5-yearly rate
of decline has been fasterbetween 2010 and 2015 (almost 12%)12.

10 ASHAs are Accredited Social Health Activists and community health workers instituted by the
government of India under the National Rural Health Mission

11 http://ghi.ifpri.org/

12 Based on JMP, 2015

14
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84. According to Census 2011, about 13.75 million urban households or 65 to 70
million people live in informal settlements, and around 1.8 million people are
homeless.xxv According to National Sample Survey data (2013), 54.71% of
Scheduled Caste households are landless. xvi The post-Sachar Evaluation
Committee noted poor living conditions of Muslims in urban areas, and the lack
of basic services in settlements with high Muslim populations in urban and rural
areas. bxvii

85. The 2011 Census showed that 46.6% of households had access to drinking water
within premises and another 35.8% had drinking water near the premises. India
has made good progress in the provision of water even to areas with
predominantly Scheduled Tribe (ST) and Scheduled Caste (SC) populations. The
critical challenge that applies to all water supplies is how to reduce the current
high bacteriological contamination of water sources especiallyinrural areas.

K. Right to Development

86. India has lifted an impressive 133 million people from poverty between 1994-
2012. However, poverty continues to be concentrated in low-income states, with
three large lower-income states alone (Uttar Pradesh, Bihar and Madhya
Pradesh) accounting for 44% of India’s poor. The poorest 40% of households
have seen their incomes grow at a slower pace than the population as a
whole.xwii. The Government has constituted a Task Force on Elimination of
Poverty in Indiai3 In its recent Report, the Task Force recommended constituting
a separate Committee to identify people below poverty linei4

87. India has requested for new mechanisms such as a Special Rapporteur on the
Right to Development to strengthen the work of the Human Rights Council on
the Right to Development particularly in the context of 2030 Agendais. The
Human Rights Council has created a mandate on the right to development ixix

88. UNCT commends that India has begun important steps toward the development
of an integrated social protection system for the country. One of the key
components of the Government of India’s social welfare agenda is the ‘JAM’
trinity through which social protection programmes, including cash transfer
programmes would be effidently targeted. This comprises (i) the Jan Dhan
Yojana to facilitate financial inclusion, that has resulted in the creation of 250
million Bank accountsie; (ii) the Aadhar card that uses unique biometric
identification for each individual and is linked to the bank account. About 1

13 http://niti.gov.in/writereaddata/files/taskforce2.pdf
14 http://www.business-standard.com/article/pti-stories /task-force-on-poverty-files-report-proposes-

new-panel-on-bpl-116091100399_1.html
15 https://www.pminewyork.org/adminpart/uploadpdf/80746mos 22sept dvipt.pdf

16 http://pmjdy.gov.in/
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89.

90.

91.

92.

93.

94.

billion Indians have Aadhar Cards17, and (iii) Mobile phones to which the Aadhar
card and the bank account would be linked. Approximately 1 billion Indians have
mobile phones.

In August 2016, the government (NITI Aayog) has rationalized the central
sponsored schemes to bring in greater focus for social protection and social
inclusionformingthe core of the core schemes.

UNCT commends the Government of India for taking steps to nationalize the
Sustainable Development Goals. NITI Aayog followed by the State governments
are practicing “whole of the government” approach to the implementation of
the SDGs.

Several communities such as the Jats in Haryana, Patidars or Patels in Gujarat,
Marathas in Maharashtra and Kapus in Andhra Pradesh, have raised the demand
for quota. Relatively prosperous farming communities, are increasingly seeking
“backward caste” status for a variety of reasons, including because of little
increase in decent jobs over the past decade. The reservation policy which was
initiated as a temporary provision in the Indian Constitution in 1950 for 10 years
for the socially and economically exduded Scheduled Castes (SC) and Scheduled
Tribes (ST), has expanded its scope over the last seven decades providing
opportunities through affirmative action.

The UNCT commends the Government of India’s commitment to addressing
climate change and welcomes India’s decision to ratify the Paris Agreement and
its leading role in the International Solar Alliance. However, it notes the concerns
arising from the relaxation in the norms for Environmental Impact Assessments
(ElAs), and application procedures underthe Forest Conservation Act (FCA).

Other marginalised/vulnerable groups
1. Refugees/IDPs/Asylum seekers

As mentioned in Para 7, India a long-standing tradition of hosting refugees.
Currently, itis home to 212,074 refugeesand asylum-seekers.

India has put in place ad-hoc protection and administrative frameworks,
including an intensified issuance of long-term visas in 2015 for UNHCR registered
refugees as well as access to education, healthcare, legal aid and child protection
systems. However, challenges remain with regard to access to national services
in certain locations, including lack of documentation like Aadhar Cards.xx

17 http://pib.nic.in/newsite/PrintRelease.aspx?relid=138555
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95. There are currently no alternatives to detention of asylum seekers under the

Foreigners Act 1946 although only approximately 1% of asylum seekers are
reportedly detained in border areas for irregular entry and breach of the
Foreigners Act 1946. They are detained primarily in West Bengal which borders
Bangladesh.

96. The Right to Fair Compensation and Transparency in Land Acquisition,

M.

Rehabilitation and Resettlement Act, 2013 was enacted to ensure a humane,
participative, informed and transparent process for land acquisition. However
challengesremain as the process is considered time consuming.

Human rights training and awareness

97. Awareness generation on a large scale and using diverse approaches is critical to

98.

99.

ensuring respect for human rights. The recommendations of the Justice Usha
Mehra Committee1s, the Justice Verma Committee19 and the Law Commissio nboxi
are significant steps particularly with respect to violence against women.

UNCT commends the advances made in training justice system actors, including
law enforcement personnel, especially after December 2012, and recommends a
systematicrollout of the same

National curriculum framework of National Council of Educational Research and
Training (NCERT) includes a human right education component and training as
part of social science subjects. Several states have adapted the training
programmes on a pilot basis.

CONCLUSION

This report shows that since 2012, India has taken important steps, including
strengthening the legal framework for marginalized population groups and initiating
programmes for protection and social security. However, multiple and intersecting
challenges, induding inadequate systemic capacities, bias, and conflict of rights and
interests remain. The key to India’s success therefore, lies in balancing competing rights
and interests, as it moves towards accelerated economic and equitable development.

18 The Justice Usha Mehra Committee wasset up after the Nirbhaya case to identify the lapses, ifany, on the part of
police or any other authority.

19 Justice Verma Committee was constituted to recommend amendments to the Criminal Law soas to provide for
quicker trial and enhanced punishmentfor criminals accused of committing sexual assault against women. The
Committee submitted its reportonJanuary 23,2013.
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Annexure 1: (to beread along with the main Report)
LISTOF RECOMMENDATIONS FOR INDIA’SUNIVERSAL PERIODICREVIEW 3RP CYCLE
A. Scope of International Obligations

In keeping with recommendations made during India’s 2" UPR, UNCT in India encourages the
Government of India take steps to ratify the international instruments.

B. Institutional Mechanisms and Policies

The UNCT urges the Government to continue efforts to strengthen intuitional mechanisms, to
function in compliance with the Paris Principles.

C. Cooperation with International Human Rights Mechanisms

The UNCT looks forward to the Government of India making pending submissions before the
Treaty Bodies and to the visits of Special Procedures.

PROMOTION AND PROTECTION OF HUMAN RIGHTS
A. Equality and Non-Discrimination

The UNCT looks forward to the enactment of a comprehensive Anti-Discrimination law, as
recommended during India’s 2"¢ UPR; as also to the early enactment of the progressive bills
mentioned in Para 14 of the UNCT Report.

1. WOMEN

UNCT commends the government for the measures it has taken to focus on the welfare of girls
and women. It recommends the passage of the Women’s Representation Bill; strengthening
implementation of measures to address VAW, including the recent victim-friendly approach to
the criminal justice response, and recognising marital rape as a crime; implementation of the
Sexual Harassment Act, particularly for informal sector & domestic workers; accelerating
measures to address women’s declining participation in workforce, including recognizing ‘equal
pay for work of equal value’ and women’s unpaid care work; and addressing specific
vulnerabilities of women form marginalised groups, including women with disabilities.

2. CHILDREN

The UNCT recommends a review of legal provisions to amend/repeal laws that are not aligned
with well-recognised principles and international commitments relating to protection and care
of children; effective implementation of progressive laws such as the POCSO Act, 2012, the
National Child Policy, including through adequate budgetary allocations; strengthening national
programmesto prevent violence against girls and boys.
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3. LGBTQ&PLHIVs

UNCT recommends that the Government of India take steps to decriminalise adult consensual
same sex relationships, and urges that the Government undertake a comprehensive review of all
laws, policies, and programmes to ensure that LGBTQs and HIV affected and infected
communities do not face discrimination.

4. PERSONS WITH DISABILITIES

The UNCT looks forward to an early passage of the Rights of Persons with Disabilities Bill, 2014;
recommends comprehensive legal review to ensure that laws that are discriminatory towards
persons with disabilities are amended and/or repealed in a time-bound manner; recommends
the integration of inclusive education and teaching and learning practices as an integral element
of teacher training, and the establishment of clear guidelines and monitoring mechanisms to
ensure schools are accessible to children with disabilities; recommends enhanced Inter-
ministerial, and departmental coordination and convergence for greater coherence for schemes
and provisions related to children with disabilities; recommends strengthened measurement
instruments toenumerate persons with disabilities, particularly children.

5. RELIGIOUS MINORITIES RIGHTS

UNCT urges the Government of India to continue measures to address the concerns of minority
communities regarding accessto services, security, and communal violence.

6. DALIT& TRIBALRIGHTS

The UNCT encourages the Government to continue its efforts towards promoting rights of Dalits
and Tribal, and recommends sensitization of law enforcement and the judiciary for effective
response towards crimes against Dalits; steps to strengthen the National Commission for
Scheduled Castes and to ensure that issues of deprivation facing Dalits and Adivasis, particularly
women, are addressed; and disaggregated data is made available to enable better targeting of
development programmes.

B. Rightto life and Prohibition of Torture
1. DEATHPENALTY
UNCT urges the Government to consider implementing the Law Commission’s 262"¢ Report and
abolish death penalty, so as to bring the domestic legal framework in line with international
standards.

2. INTERNAL CONFLICT, AND HUMAN RIGHTS

UNCT looks forward to the recent progressive judicial pronouncements enabling stronger
implementation of human rights standards in conflict areas, including protection to Human
Rights Defenders. It also urges Government of India to consider repealing of the AFSPA as
recommended during the 2" UPR. In order to promote the rights of individuals UNCT
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encourages the Government to combat xenophobia, racism and discrimination, ensuring
equality and non-discrimination. The Government of India might consider reinforcing migration
policies and programmes with adherence to international standards and the fulfillment of
migrants’ rights, to alleviate migrant vulnerability, irrespectively of personal characteristics (e.g.
age, gender, sexual orientation), circumstances (e.g. victim of trafficking or other violence,
extreme poverty, refugee, separated from family, stranded) or legal status (e.g. regular,
undocumented, irregular, dependent)

C. Accesstojustice and Rule of law

UNCT urges the judiciary and Government to continue its efforts towards improving access to
justice & service delivery, including urgently addressing inadequate judicial officers at all levels;
simplifying case management; and institutional strengthening of the courts, legal aid, police and
prisons.

D. Freedom of religion, and speech & expression

The UNCT urges the Government of India to ensure that laws such as the FCRA, the IT Act, and
the IPC provisions are not used to inhibit constitutionally guaranteed freedoms of speech and
assembly, and prevent NGOs and common public from freely expressing opinions and continue
rights work within the constitutional democratic framework.

E. Rightto privacy, marriage and family life
1. RIGHT OFCHOICE IN MARRIAGE

UNCT recommends the criminalisation of ‘honour crimes’ with appropriate penalties, ensuring
effective implementation of Prohibition of Child Marriage Act; fast-tracking the adoption of a
National Plan of Action on Child Marriage; review of discriminatory personal law provisions in a
participatory and holistic manner, so as to bring them in line with India’s international
obligations; recognition of women'’s right to equitable share in matrimonial property through
appropriate legislation; systematic collection of data on child marriage; and strengthening
existing national flagship programmes, secondary education and social protection schemes to
reduce child marriage.

F. Prohibition of trafficking, slavery and other forms of exploitation

The UNCT recommends the Government of India consider reinforcing migration policies to
combat human trafficking, and in the domestic front, increase the number and strengthen Anti-
Human Trafficking Units (AHTUs); taking urgent measures for decriminalising trafficking victims,
including restrictions on their travel, and for effective investigations and prosecutions;
strengthening Programmes to prevent and address child labour, including on social protection,
access to quality education and parent/community mobilization; strengthening existing national
programmes and policies such as Integrated Child Protection Scheme to prevent and address
child trafficking; addressing the exception granted to family enterprises and the substantial
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reduction in the list of professions considered ‘hazardous’ in the Child Labour Bill, including
through implementing regulations, or through improvements in view of the comparative labour
law practices; and ratification of ILO Conventions 138 and 182.

G. Rightto Education

The UNCT recommends undertaking urgent steps to eliminate inequalities and discrimination in
education faced by marginalised groups, particularly Dalits, Adivasis, and children with
disabilities; continuing with the commitment to ensure gender parity in education; developing a
clear roadmap for the realization of the provisions of Right To Education (RTE) Act with a focus
on Right to Learn with enhanced budgets and allocation, particularly investing in early childhood
care and education, and teacher training; extending the legal framework of RTE to cover pre-
primary education and secondary education; strengthening monitoring mechanisms for RTE
implementation

H. Rightto Health

The UNCT looks forward to the Government of India continuing the process towards Universal
Health Coverage (UHC) by increasing investments in health, improving service delivery,
strengthening public health and augmenting governance and accountability; developing a time
bound plan for implementation of Draft National Health policy, 2016; take steps to eliminate HIV
by 2030 in accordance with SDG 3 and strengthen its National AIDS Control Programme with
adequate resource allocation; and strengthen training of counsellors at district and sub-district
levels, for a range of counselling services, including GBV counselling; and of Auxiliary Nurse
Midwives (ANMs) and village level Accredited Social Health Activists (ASHA); and strengthened
reach of prevention, care and treatment services to those at risk of HIV infection and mitigating
impact of HIV through provision of HIV sensitive social protection.

The UNCT looks forward to the Government of India continuing the progress towards Universal
Health Coverage (UHC) by increasing investments in health, improving service delivery,
strengthening public health and augmenting governance and accountability; developing and
implementing a time bound step-by-step plan for Draft National Health policy, 2016; take steps
to strengthen rural and urban components of national health mission, improve health
infrastructure, HRH and access to essential medicines, end preventable maternal, newborn and
child deaths, eliminate HIV, TB, malaria and neglected tropical disease and universalize
reproductive health services by 2030 in accordance with SDG 3; effectively implement National
Multi-sectoral Action Plan to curb the risk factors leading to Non communicable Disease (NCDs)
including mental illnesses and road accident injuries; as well as strengthen integrated disease
surveillance for early identification and response to health security threats. . WHO

I. Rightto Food

The UNCT compliments the Government for the innovations made in the Food Distribution
Syetem and looks forward to continued efforts to ensure that food grains are reaching their
desired beneficiaries by strengthening delivery mechanisms, particularly the Public Distribution
System.
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J. Rightto adequate standard of living, including housing, water & sanitation

The UNCT urges the Government to continue working towards stimulating supply of variety of
affordable and accessible housing options, particularly resilient green housing and integrated
solutions for energy, water and sanitation; adoption of policies to ensure that the proposed
Smart Cities are safe and inclusive; continue addressing the reduction of open defecation
including the management of solid and liquid waste including faecal sludge to ensure safely
managed sanitation for all by 2030, to progressively address the issue of microbial
contamination of water to ensure safe water for all by 2030; and recommends Government
programming to address behaviour change communication for hand-washing, menstrual
hygiene management, and good food hygiene practices.

K. Rightto Development

The UNCT recommends the acceleration of poverty reduction by addressing the urban-rural
continuum for ensuring sustainable livelihoods in agriculture, manufacturing/industry and
service sectors; addressing both social and spatial exclusion ; strengthening data collection for
better measurement of progress and gaps; continuing Government's commitment towards
protection of the environment and adopting rights based approach in strategies towards
mitigating impact of climate change; and increasing investment in integrated social protection
through the life cycle approach.

L. Other marginalised/vulnerable groups
1. Refugees/IDPs/Asylum seekers

UNCT recommends that India accedes to international Conventions relating to refugees to
reinforce its long-standing tradition of hosting refugees and the entry and treatment of
refugees.

M. Human rightstraining and awareness

UNCT recommends strengthening technical capacities of justice system actors and other
professions through capacity building to ensure institutional readiness; undertaking intensive
awareness-generation through diverse approaches; underscoring the importance of sex
education and involvement of men & boys; and making human rights education and training an
integral part of teacher training programme.
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