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Founded in 1983, The Advocates for Human Rights (The Advocates) is a volunteer-based non-
governmental organization (NGO) committed to the impartial promotion and protection of
international human rights standards and the rule of law. The Advocates conducts a range of
programs to promote human rights in the United States and around the world, including
monitoring and fact finding, direct legal representation, education and training, and publication.
The Advocates is the primary provider of legal services to low-income asylum seekers in the
Upper Midwest region of the United States. In 1991, The Advocates adopted a formal
commitment to oppose the death penalty worldwide and organized a death penalty project to
provide pro bono assistance on post-conviction appeals, as well as education and advocacy to
end capital punishment. The Advocates currently holds a seat on the Steering Committee of the
World Coalition against the Death Penalty.

The World Coalition Against the Death Penalty (WCADP), an alliance of more than 150
NGOs, bar associations, local authorities, and unions, was created in Rome on 13 May 2002. The
aim of the World Coalition is to strengthen the international dimension of the fight against the
death penalty. Its ultimate objective is to obtain the universal abolition of the death penalty. To
achieve its goal, the WCADP advocates for a definitive end to death sentences and executions in
those countries where the death penalty is in force. In some countries, it is seeking to obtain a
reduction in the use of capital punishment as a first step towards abolition.
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EXECUTIVE SUMMARY

1. This report addresses Eritrea’s compliance with its international human rights obligations
with respect to the death penalty; prohibition of torture and cruel, inhuman or degrading
treatment; conditions of detention; enforced disappearances; arbitrary arrest and
detention; administration of justice and fair trial; and human rights defenders.

2. Eritrea has not formally abolished the death penalty or implemented a moratorium on
executions, nor has it limited the application of the death penalty to the “most serious”
crimes. Although Eritrea has not sentenced anyone to death or executed anyone in many
years, capital punishment remains a possibility under Eritrea’s existing laws, particularly
given the lack of an independent judiciary and insufficient safeguards to ensure fair trials.
People serving criminal sentences in Eritrea experience poor detention conditions,
including torture, overcrowding, insufficient food and water, and unhygienic
surroundings. Arbitrary arrest and detention and enforced disappearances are common,
particularly with regard to people perceived to be government critics.

3. This report examines the current state of the death penalty in Eritrea and recommends
Eritrea (1) abolish the death penalty and ratify the Second Optional Protocol to the
International Covenant on Civil and Political Rights. This report further recommends
that, in the interim, Eritrea should: (2) institute an official moratorium on executions; (3)
limit the death penalty to the most serious crimes, as defined by international human
rights standards; (4) ensure timely access to competent counsel for all defendants accused
of capital offenses; (5) take comprehensive steps to eliminate the use of torture and
ensure that courts do not consider evidence obtained through torture; (6) provide for
independent judicial oversight of conditions of incarceration; (7) codify and enforce
rights safeguarding fair trials; and (8) discourage threats and prosecute violence against
human rights defenders.

I. IMPLEMENTATION OF INTERNATIONAL HUMAN RIGHTS
OBLIGATIONS

A12 Acceptance of international norms

Status of Implementation: Not Accepted, Not Implemented

4. In the third-cycle Universal Periodic Review (UPR), Eritrea noted seven
recommendations to ratify or consider ratifying the Second Optional Protocol (Second
Option Protocol) to the International Covenant on Civil and Political Rights (ICCPR).!
Eritrea also noted four recommendations to ratify or consider ratifying the Optional
Protocol to the Convention Against Torture (Optional Protocol, and collectively with the
ICCPR and Second Optional Protocol, the Protocols).?

5. Eritrea acceded to the ICCPR in 2002 but has not ratified or acceded to the Second
Optional Protocol. Eritrea acceded to the Convention against Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment (Covenant) in 2014 but has not ratified
or acceded to the Optional Protocol.

D23 Death penalty



Status of Implementation: Not Accepted, Not Implemented

6.

10.

In the third-cycle UPR, six member states made recommendations related to Eritrea’s use
of the death penalty.® Eritrea noted all of these recommendations, including
recommendations to abolish the death penalty, establish a moratorium on executions, and
reduce the number of crimes to which the death penalty applies.* To date, Eritrea has not
implemented any of these recommendations.

Since the last UPR, Eritrean courts have not sentenced any individuals to death and
authorities have not carried out any executions.’ At the end of 2022, no people were
known to be under sentence of death.® Nonetheless, Eritrea has not officially abolished
the death penalty or imposed a moratorium on executions. In its 2019 constructive
dialogue with the UN Human Rights Committee, the Eritrean delegation opined that
“there was no consensus in the country on the abolition of the death penalty.”” The
Committee noted in its 2019 Concluding Observations that “it is concerned that the death
penalty remains in the Penal Code and the government has not instituted an official
moratorium on the use of the death penalty, with a view to its abolition.”® The Committee
recommended that Eritrea establish an official moratorium on the death penalty with a
view to abolishing it and accede to the Second Optional Protocol, aiming at the abolition
of the death penalty.’

The Constitution of Eritrea currently contemplates the use of capital punishment, stating
that “[no] person shall be deprived of life without due process of law.”!? Therefore, under
the Constitution, an individual can be sentenced to death, provided that the legal
proceedings satisfy certain procedural requirements. It is worth noting that, although the
Constitution was formally ratified by the Constituent Assembly on May 23, 1997, it has
not been implemented (i.e., the government has yet to create the institutions necessary to
enforce it).!! The legal status of the country’s de facto Constitution therefore remains
unclear.!?

Under the Eritrean Penal Code, the death penalty may be imposed when a “Class 1
Serious Offense” or “Class 2 Serious Offense” has been committed. Eritrean law does not
mandate the death penalty; it is one sentencing choice among a range of punitive
options.!3 A Class 1 Serious Offense includes (1) genocide, (2) crimes against humanity,
(3) war crimes against the civilian population, (4) war crimes against wounded, sick, or
shipwrecked persons, (5) war crimes against prisoners of war, (6) high treason, (7)
aggravated sabotage, (8) piracy, and (9) aggravated murder.'* A Class 2 Serious Offense
includes (1) treason during times of war or state emergencies, (2) aggravated espionage,
(3) aggravated corruption of a public official for an amount exceeding 5,000,000 Nakfas,
(4) hijacking of an aircraft, and (5) “causing a catastrophe.”’> Exemptions do exist;
authorities may not execute pregnant women, women with children under three years old,
people who are “mentally or physically ill,” or people who have not yet exhausted all
appeal options.'® Additionally, authorities may not carry out an execution if a period of
30 years has elapsed since a court handed down the sentence.!”

The above-described range of offenses that carry the death penalty includes certain
crimes that do not meet the threshold of “the most serious crimes” within the meaning of
Article 6 of the ICCPR, which defines such crimes as cases in which it can be shown that
the person to be sentenced to death had an intention to kill, which resulted in the loss of
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life. Specifically, crimes such as piracy, treason, and aggravated corruption of a public
official may be carried out without such requisite intent, but are nevertheless potentially
subject to the death penalty.

D25 Prohibition of torture and cruel, inhuman or degrading treatment

Status of Implementation: Not Accepted, Not Implemented

11.

12.

13.

14.

In the third-cycle UPR, eight member states made recommendations related to torture and
other cruel, inhuman, or degrading treatment or punishment.'® Eritrea noted all of these
recommendations, including recommendations to investigate all allegations of torture and
ill-treatment in detention facilities and by law enforcement agencies, recognize the
competence of the Committee against Torture to hear complaints, and accept requests for
visits by the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment.!® To date, Eritrea has not implemented any of these
recommendations.

In its 2019 constructive dialogue with the Human Rights Committee, the Eritrean
delegation rejected allegations of torture within the country.?’ It claimed “that torture of
any kind was prohibited and all cases of torture were strictly sanctioned,” with “[p]olice
officers... trained in the prevention of torture and in the rights of detainees.”?' The
Committee noted in its 2019 Concluding Observations that it was “concerned about
allegations of the extensive and methodical use of torture in civilian and military
detention centres, including reports of use of torture punish criticism of the Government,
practising of religions not recognized by the Government, attempting to leave the State
party or failing to perform duties during national military service.”?” The Committee was
also concerned about “the lack of an independent body to investigate complaints and
prevent torture and ill-treatment by law enforcement officials.”?® It recommended that
Eritrea put an end to the practice of torture and ill-treatment, and specifically: (1) review
its laws to ensure that all elements of the crime of torture are prohibited in accordance
with Article 7 of the Covenant and stipulate sanctions for acts of torture that are
commensurate with the gravity of the crime, (2) ensure prompt, thorough and effective
investigation of all allegations of torture and ill-treatment and, where appropriate,
prosecute and punish the perpetrators with penalties commensurate with the gravity of the
offence and provide effective remedies for the victims, including rehabilitation, (3) take
all measures necessary to prevent torture, including by strengthening the training of
judges, prosecutors, the police and military and security forces, and (4) establish an
independent mechanism for investigating complaints of torture and ill-treatment by law
enforcement officials.?*

the de facto Constitution prohibits torture: “[no] person shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.”?* As noted in paragraph 8 above,
however, the legal status of the Constitution remains uncertain.?® Moreover, there is little
evidence to suggest that authorities comply with this provision.

Although Eritrean law arguably prohibits torture, there are reports that authorities
continue to use torture, particularly against political prisoners.?’” Human rights defenders
advocating for an end to the death penalty are similarly at risk of torture. Former
prisoners who have escaped the country have reported that government actors tied them
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15.

up and held them upside down on frames, legs and arms bound, while beating their feet,
legs and buttocks with sticks or wire.® These survivors reported two specific forms of
torture: “helicopter,” in which a government actor forced prisoners to lie face down on
the ground and tied their hands and legs behind them; and “8,” where prisoners were tied
to a tree. Government actors often forced people to stay in either position for 24 to 48
hours, and released them only to eat or to relieve themselves.?® Survivors also reported
that authorities, including people conducting interrogations, commonly used
psychological torture, such as conducting beatings within earshot of other prisoners to
intimidate them.*° In March 2021, the European Union imposed individual sanctions on
the head of Eritrea’s national security agency for serious human rights abuses, including
torture.’!

In May 2022, the Special Rapporteur on the situation of human rights in Eritrea issued a
Report acknowledging continued torture in Eritrea, including torture of people in prison,
military deserters, and people resisting national service.’?> The Special Rapporteur
recommended that the government of Eritrea “establish efficient, transparent mechanisms
for the registration of detainees and introduce adequate monitoring mechanisms to
prevent torture and inhuman or degrading treatment” and that Member States and
International Organizations “[u]rge the Government of Eritrea to end the two-decade-
long practice of enforced disappearances, torture, arbitrary and incommunicado detention
of political opponents, prisoners of conscience and those detained because of their faith
or religion.”3

D26 Conditions of detention

Status of Implementation: Partially Accepted, Not Implemented

16.

17.

In the third-cycle UPR, six member states made recommendations related to conditions
of detention in Eritrea.>* Eritrea noted four of these recommendations but supported two,
to “[c]ontinue its efforts aimed at improving the penitentiary system and protection of
detainee rights” and to improve the administration of the justice system by carrying out
judicial and penitentiary reforms in order to ensure compliance with international human
rights law. To date, it does not appear that Eritrea has implemented any of these
recommendations.

In its 2019 constructive dialogue with the Human Rights Committee, the Eritrean
delegation asserted that conditions in the country’s prisons were “very dignified” with
“educational and recreational institutions, as well as shops and dedicated spots for
religious practice.”*® The Committee observed in its 2019 Concluding Observations that
there were “reports of overincarceration and overcrowding, poor hygiene, inadequate
nutrition and water supply and lack of health care in detention facilities.”’ The
Committee was “concerned about the reported use of underground cells and shipping
containers to detain prisoners,” “allegations of a high number of deaths in custody,” and
the “lack of access to prison facilities granted to independent monitoring groups.”*® The
Committee recommended that Eritrea take measures to improve detention conditions by:
(1) adopting practical measures to reduce overcrowding, including by promoting
alternatives to detention, (2) ensuring that persons in detention are treated with humanity
and dignity, in accordance with the Standard Minimum Rules for Treatment of Prisoners
(Nelson Mandela Rules), (3) allowing for independent monitoring of detention facilities,
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18.

19.

20.

and (4) considering accession to the Optional Protocol.?® It also suggested that Eritrea
investigate all custodial deaths promptly and thoroughly, prosecute and, where
appropriate, punish those responsible and grant full reparations to victims’ families.*

A 2020 report from Amnesty International documented the “overcrowding and general
lack of adequate sanitation, healthcare and food” in Eritrean detention centers.*! The
report described how prisoners were confined in spaces with three to four times the
number of people they were designed to contain, rarely allowed to shower or wash their
clothes, and provided with only first aid as medical care.*? These conditions would apply
equally to any Eritreans who might be sentenced to death.

There is no indication that detention conditions improved in recent years, as one 2022
report characterized the conditions as “harsh and life-threatening, leading to serious
damage to health and, in some instances, death.”® The report noted that juveniles were
sometimes housed with adults (despite a law prohibiting the practice); that food,
sanitation, ventilation, and lighting were inadequate, potable water was sometimes
available only for purchase, and that authorities are alleged to be detaining some people
incommunicado in metal shipping containers and underground cells without toilets or
beds.* In addition, Eritrea has not established a mechanism by which people in detention
can submit complaints to judicial authorities. Authorities have not conducted adequate
monitoring of detention conditions, and the government does not permit NGOs or
international bodies to carry out monitoring visits.*

A 2021 Frontline documentary featured video footage secretly obtained in an Eritrean
prison, showing “months of brutal interrogations.... [m]asses of fellow detainees packed
into large, overcrowded holding rooms.... [p]eople driven out of their minds by the
conditions in which they were being held.”* The footage included shots of “a dark room
in which a mass of people lie nearly on top of each other, covering the floor, the only
sound a person coughing.”*’

D32 Enforced disappearances

Status of Implementation: Not Accepted, Not Implemented

21.

In its third-cycle UPR, Eritrea received seven recommendations to ratify the International
Convention for the Protection of All Persons from Enforced Disappearance and otherwise
put an end to enforced disappearances, all of which it noted.*® Enforced disappearances
continue to be common in Eritrea, particularly of people who express opposition to the
government. As discussed in greater detail in paragraphs 27 to 31 below, human rights
defenders who might otherwise express opposition to the death penalty and advocate for
abolition are at risk of enforced disappearances.

D33 Arbitrary arrest and detention

Status of Implementation: Not Accepted, Not Implemented

22.

In its third-cycle UPR, Eritrea received seven recommendations that it end arbitrary
arrests and detention, all of which it noted.** International observers have noted many
instances of arbitrary arrest and detention since Eritrea’s last UPR, including arrest and



detention of those who have criticized the government. As discussed in greater detail in
paragraphs 27 to 31 below, human rights defenders who might otherwise express
opposition to the death penalty are vulnerable to arbitrary arrest and detention.

D51 Administration of justice and fair trial

Status of Implementation: Accepted, Not Implemented

23.

24.

25.

26.

In its third-cycle UPR, Eritrea received four recommendations on the administration of
justice and the right to a fair trial, all of which it supported.*® Countries recommended
that Eritrea ensure the rights to liberty, security and a fair trial at and reinforce the
administration of justice by implementing new national codes and strengthening
institutional capacities.’! Despite Eritrea’s acceptance of these recommendations, there
are continued reports of violations of fair trial rights.

The Human Rights Committee expressed concern in its 2019 Concluding Observations
about the lack of independence of the judiciary in Eritrea and the lack of basic guarantees
of fair trial, including the right to a legal representative, to defense, and to appeal, and the
absence of a public hearing and public decisions.’? The Committee recommended that
Eritrea “[p]rovide for the right to a fair trial at all stages of the judicial procedure,
including the right to a defence and an appeal.”?

Although Eritrean law provides for an independent judiciary, the government generally
did not respect judicial independence and impartiality.>* Additionally, although there are
legal rights to a fair, timely and public trial, and a presumption of innocence, these rights
are not respected.> Eritrean law also provides a right to counsel, but this right does not
apply in cases deemed to involve national security, including capital cases involving
national security charges.>® Eritrean law does not afford defendants a right to be informed
promptly and in detail of the charges against them, to have adequate time or facilities to
prepare a defense, to confront witnesses against them, or to refuse to testify.>’

The Special Rapporteur in 2022 stated that Eritrea “has made no progress towards the
development of the minimum institutional infrastructure necessary to effectively protect
and ensure respect for human rights. The country continued to lack the rule of law, and
the Constitution of 1997 has never been implemented. Power is concentrated in the figure
of the President. There is no division of powers, and Eritrea lacks a national assembly to
develop and enact laws and regulations, and an independent judiciary to ensure the fair an
equal enforcement of the law.”>® The Special Rapporteur also noted that, although Eritrea
committed to put in place measures to ensure respect for the rights to liberty, security and
a fair trial in the context of its last UPR, the Special Rapporteur had not seen any
information suggesting such measures had been adopted.”® The Special Rapporteur
recommended that Eritrea “[d]evelop independent rule-of-law institutions, and ensure the
administration of justice by independent, qualified professionals, including an
independent judiciary, attorney general and review bodies able to operate autonomously
from the executive branch.”¢?

H1 Human rights defenders

Status of Implementation: Partially Accepted, Not Implemented




27.

28.

29.

30.

31.

32.

In its third-cycle UPR, Eritrea received two recommendations to create a safe and
enabling environment for human rights defenders.®! It supported Argentina’s
recommendation to “Adopt all the necessary measures to ensure a safe environment for
the exercise of freedom of expression for those who work to promote and protect human
rights, including human rights defenders and journalists, and investigate and punish all
acts of violence against them,” but noted a similar recommendation from Ireland.®?
Despite Eritrea’s acceptance of Argentina’s recommendation, threats against human
rights defenders continue.

The coauthors are not aware of any civil society organizations in Eritrea that advocate for
abolition of the death penalty, most likely because of the intimidating environment for
human rights defenders. People who criticize government policies are vulnerable to
arbitrary arrest and detention as well as enforced disappearances and torture.®

In the 2019 constructive dialogue with the Human Rights Committee, the Eritrean
delegation denied reports that former officials critical of the government had been
arrested and asserted that “everyone was free to express their views and critique the
Government.”®* The Committee expressed concern in its 2019 Concluding Observations
about “the severe restrictions on freedom of assembly and association applied to
independent human rights defenders and civil society organizations.”®3

Eritrean authorities attempt to stifle critics within the country and beyond its borders. In
June 2019, shortly after the conclusion of Eritrea’s last UPR, Amnesty International
reported on “the routine and widespread use of harassment and threats by the Eritrean
government and its supporters against Eritrean human rights defenders... in the diaspora,
in an apparent bid to muzzle criticism of its human rights record.”® Such harassment
included physical assaults, verbal threats, rude remarks, and character assassination of
human rights defenders.®” Amnesty International further stated that, inside Eritrea,
anyone who publicly criticized or was perceived as being critical of the government
(including its human rights record) would be arrested and held in indefinite
incommunicado detention without charge or trial.®®

In 2022, the Special Rapporteur on the situation of human rights in Eritrea saw no change
in the situation, with “widespread arbitrary arrest and incommunicado detention of
individuals and groups perceived as critical of the authorities” being used “to instil[l] fear
and to effectively suppress freedom of expression and of association in the country.”®
Another report cited serious government restrictions on domestic and international human
rights organizations while “[t]he government did not generally take steps to investigate,
prosecute, or punish officials who committed human rights abuses” and “[i]mpunity for
such abuses was the norm.””?

II. RECOMMENDATIONS

The coauthors of this stakeholder report suggest the following recommendations for the
government of Eritrea:

Formally abolish the death penalty and replace it with a fair and proportionate sentence
aligned with international human rights standards.

Ratify the Second Optional Protocol to the ICCPR.
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Amend domestic law to conform with the ICCPR and the Second Optional Protocol.
Clarify the legal status of the Constitution and fully implement it.
Institute an official moratorium on executions.

In the meantime, ensure that no court sentences a person to death for a crime that is not
among the “most serious,” as specified under Article 6(2) of the ICCPR.

Prohibit the use of torture during interrogations.

Ensure that all persons prosecuted for grave offenses, including people accused of
offenses involving national security, receive competent and timely legal assistance and
representation, starting from the moment of arrest or charging, all the way through to
appeals and other recourse procedures, including any potential clemency or mercy
processes, regardless of their socio-economic backgrounds.

Direct law enforcement to provide all persons accused of a crime with timely access to
counsel, prior to any interrogation.

Prohibit judges from considering as evidence any statements obtained through coercion,
torture, or other ill-treatment, except when offered to prove the crime of torture, and
require judges to order the prompt, independent, and effective investigation of any such
allegations raised by the defense.

Conduct credible, independent, and impartial investigations into all allegations of torture.

Implement the Special Rapporteur’s 2022 recommendation that the government of Eritrea
“establish efficient, transparent mechanisms for the registration of detainees and
introduce adequate monitoring mechanisms to prevent torture and inhuman or degrading
treatment.”

Provide for independent judicial oversight of conditions of incarceration at Eritrean
prisons.

Allow NGOs and international organizations to visit Eritrean prisons and report on the
conditions of incarceration there.

In collaboration with civil society, educate Eritrean judges on the legal rights to a fair,
timely, and public trial and the presumption of innocence.

By statute or legal rule, codify rights for criminal defendants to be informed promptly
and in detail of the charges against them, to have adequate time and facilities to prepare a
defense, to confront witnesses against them, and to refuse to testify.

Implement the Special Rapporteur’s 2022 recommendation that the Government of
Eritrea “[d]evelop independent rule-of-law institutions, and ensure the administration of
justice by independent, qualified professionals, including an independent judiciary,
attorney general and review bodies able to operate autonomously from the executive
branch.”

End government harassment and threats against human rights defenders within Eritrea
and across the diaspora.

Investigate and prosecute acts of violence against human rights defenders within Eritrea.



e Create a safe and enabling environment for domestic civil society organizations and
international organizations to observe and report on the human rights situation in Eritrea.
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