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Introduction

. The present report, which is the sixth quinquennial

report on capital punishment, covers the period 1994-1998 and
reviews the implementation of the safeguards guuranteeing
protection of the rights of those facing the death penaity.' It
tias been prepared in pursuance of Economic and Social

Council resolutions 1754 (L1V) of 16 May 1973 and 1995/57 of
28 July 1995,

2. The report will be submitted to the Commission on
Crime Prevention and Criminal Justice at its ninth session, in
accordance with Counil resolutions 1745 (LIV) and 1990/51 of
24 July 1990, and Council decision 1999/262 of 28 July 1999,
which established the Commission's agenda. In pursuance of
Commission on Human Rights resolution 1999/61 of 28 April
1999, the repoct will also be submitted to the Commission at its
fifty-sixth session.

3. To facilitate the efforts of the Secretary-Geneml to
guther comprehensive, timely and accurate information about
the application of the death penalty and the implementation of
the safeguards, a number of steps were taken. Under the
auspices of the Centre for Intermational Crime Prevention of
the United Nations Office for Drug Control and Crime
Prevention, a questionnaire was designed, and the sixth
survey was conducted on the two issoes combined. By means
of u note verbale dated 6 December 1999, the
Secretary-Genenal invited Governments to provide the
requisite, basic information in that regard. By an official
communication dated 24 February 2000, the Secretary-Gereml
also invited the comments of relevant intergovernmental
organizations, non-governmental  organizations, United
Nations eatities and the netwotk of institutes. So astomvite a
high response rate, Member States were urged by the
Secretariat to coaperate in the survey endeavour at the sixth,
seventh and eighth sessions of the Ad Hoe Committee on the
Elaboration of 8 Convention on Transastional Organized
Crime, held at Vienna in December 1999, and January and
February 2000. The Centre for International Crime Prevention
contracted, us a consultant, Professor Roger Hood, Director of
the Centre for Criminological Research at Oxford University, a
leading suthority on the death penalty,’ to advise on
preparation of the report.

7. The Economic and Social Council, its resolutions 1745
(LIV), 1990751 and 1995/57, invited Member States to provide

4. Inits resolution 1745 (LIV), the Economic and Social

Council invited the Secretary-General to submit to it periodic
updated and amalytical reports o6 the question of capital

punishment at five-year intervals starting from 1975. The fint
quingueanial report, submitted by the Secretary-General in
1975, covered the period 1969-1973 (/5616 and Add.1 and
Corr.] und 2). The second quinquennial report, prepared in
1980 and covering the period 1974-1978 (E/1980/9 and Corr.]
and 2, Add.1 deon.l.nndA.ddland‘s).mahombmiM
to the Sixth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders in accordance with
Eeanomic and Social Council decision 1980/142 of 2 May 1980
The thicd quinquennial report (E/1985/43 and Corr.1), coverng
the perind 1979 1o 1983, was considered by the Council in 1985
und by the Seventh United Nations Congress. The fourth
quinquennial report (E/1990/38/ Rev.1 and Corr.| and Add.1),
covering the period 1984-1988, was considered by the Council
at its first and second regular sessions of 1990, and by the
Eighth United Nations Congress.

5. Inpursuance of section X of Council resolution 1986/10
of 21 May 1986, the Secretary-General submitted to the
Committee on Crime Prevention and Control at its tenth
session a report on the implementstion of the safeguards
guaranieeing protection of the rights of those facing the death
penalty (E/AC.57/1988/9 and Corr.| and 2). In that report,
which was based on replies from 74 countries, it was noted
that the review justificd the concern expressed by the Human
Rights Committee that inodequate progress had been made
towards sbolishing or limiting the application of the death
penalty, The Economic and Social Council, in its resolution
19R9/64 of 24 May 1989, recommended that quinquennial
reports on capital punishment should henceforth cover the
implementation of the safeguards as well as the use of capital
punishment.

6.  The fifth quinquennial report, covering the period 1989-
1993, was therefore the first such report to deal not only with
the question of capital punishment but also the question of
the implementation of the safeguards guaranteeing protection
of the rights of thse facing the death penalty (E/1995/78 and
Add.1 and Add.1/Corr,1). It was coasidered by the Council t
its substantive session of 1995 and in a revised version, which
included a further 12 replies from Governments that had not
been available previously, by the Commission on Crime

Prevention and Criminal Justice at its fifth gession
(E/CN.15/1996719).

the Secretary -General with the information requested in order
10 facilitate his efforts to gather comprehensive, timely and
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sccurate information about the implementation of the
safeguards and on the use of and trends in capital punishment
during the period 1994-1998. ln the preparation of the report
and in accordance with the request of the Council, the
Seamry-(ienenlwaslodﬂwonallsvxilahledm.hduding
current criminological research, and to invite the comments of
specialized agencies, intergovernmental organizations and
non-governmental organizations in consultative status with
the Council. The network of associate and affiliate institutes
was also contacted in that regard.

8  The present report providesa technical analysis of the
responses of Governments to the survey. It also makes
comparisons over time with reference to the previous
quinquennial reports of the Secretary-General and to all
available supplementary data. Reference is made to the work
of the Special Rapporteur of the Commission on Human
Rights on extrajudicial, summary or arbitrary executions, and
to the annual, supplementary reports submitted to the
Commission on Human Rights in 1998 and 1999
(E/CN.4/1998/82 and Corr. 1 and E/CN.4/1999/52 und Corr.1 and
Add.1), Replies received after the preparation of the present
report will appear in an addendum.

I. Background and scope of the report

0 All States were invited 1o participate in the sixth
quinquenmial report on capital punishment by means of a
detailed methodological questionnaire that was designed by
the Centre for Intermational Crime Prevention. For the first
time, question items were framed scparately for abolitionist
countries, for countries that did not impose the death penalty
for ordinary offences or de facto abolitionist countries, and for
retentionist countries, and included reference both to theuse
of capital punishment and the implementation of the
safeguards guaranteeing protection of the rights of those
facing the death penality. All States were nsked about: the
extent to which they kept abreast of the intermational debate
oft the death penalty, developments in other countries and in
the United Nations; research, information and public
awateness concerning the use of the death penalty; and the
extent to which they provided, or required, technical
cooperation on issues relating to capital punis hment
Information was specifically requested by gender and age,
and, for the first time, the ethnic origin and religious affilintion

of persons sentenced to death or executed in countries that
had retained the death penalty.

10. Information was received from 45 countries: 16 Westem
Buropean and other States (Austria, Belgium, Cyprus,
Denmark, Finland, Germany, lecland, Italy, Liechtenstein, New
Zealnnd, Norway, Spain, Swedea, Switzerland, Turkey and the
United Kingdom of Great Britain and Northern Ireland); 10in
Eastern Europe (Armenia, Croatia, Estonia, Hungary,
Kazakhstan, Lithuania, Poland, Stovakia, Slovenia and The
former Yugoslav Republic of Macedonia); 5 in Africa (the
Comoros, Djibouti, Eritrea,’ Mozambique and Togo); 7 from
Latin American and Caribbean States (Argentina, Barbados,
Brazil, Ecuador, El Salvador, Mexico and Peru), 2 in the Middle
East (Bahrain and Lebanon); 4 in the Asian and Pacific region
(Japan, Myanmar, Thailand and Fiji); and 1 in North America
(M).Cmmnumdhfomnﬁonmdsomivedﬁun
the following: Amnesty Intemational, the Council of Europe,
the International Committee of the Red Cross, the
{nter-Parliamentary Union, the Organization of American
States and the Organization for Security and Cooperation in
Europe (see sect, [V below).

{1, It has been standard practice in all of the United Nations
quinqueanial surveys and annual reports over the past 25
years to classify the use and application by States of capital
punishment; that is, whether States do or do not retain the
death penalty and, if they do, whether or not it has been
enforced within the preceding 10 years. The categornies used
are as follows:

(s) Abolitionist for all crimes, whether in peacetime of
in wartime,

{(b) Abolitionist for ordinary comes, meaning that the
death penalty has been abolished for all ordinary offences
committed in a time of peace, such as those contained In a
country= criminal code or those that are recognized in
common law (.8, murder, rape, robbery with violence,
possessing drugs for sale etc.). In these countries, the death
penalty is only retained for exceptional circumstances, such as
those that may apply in time of war for military offences, o for
crimes against the State, such as tresson OF armed
insurrection;

(c) Abalitionist de facto, meaning that, while the
death penalty is retained in the statutes and death sentences
may continue to be imposed, they have not been enforeed by
execution for such a long period of time+ 10 yoars at
Jeast that capital punishment can be regarded as innctive.
This does not mean, howe ver, that executions cannot resume;
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(d) Retentionist, meaning that death seotences have
been imposed and executions have taken place within the past
10 years.

There have been cases, such as in the annual, supplementary
reports submitted to the Commission on Human Rights, where
the first two categories have been amalgamated into a single,
«abolitionists category. For the purposes of continuity with
the previous five quinquennial surveys, and for pertinency
within this specialized field, the above-mentioned categorics
have been maintained and no such amalgamation is made.

12. It was the practice in the first four quinquennial reports
to begin by indicating the status of the death penalty in the
countries that had replied at the end, rather than ot the
beginning, of the guinquennium. Of the 49 States that
responded to the first survey on capital punishment
{1969-1973), 23 were abolitionist and 26 retentionist. Of the 74
States responding to the second survey (1974-1978), 26 were
abolitionist (16 for all crimes and 10 for ordinary crimes), 47
were retentionist and 1 was divided on the issue (i.c., it had
the death penalty in some jurisdictions but not others). The
third survey (1979-1983) elicited 64 responses, 25 from
abolitionist States (20 for all crimesand 5 for ordinary crimes)
and 39 from retentionist States. Fifty-five States responded to
the fourth survey (1984-1988): 32 were abolitionist (26 for all
crimes and 6 for ordinary crimes) and 23 retentionist, of which
5 could be considered nbolitionist de facto (having had no
executions for 10 or more years). A further 34 countries
provided information on their death penalty status when
responding in 1988 to the United Nations survey on the
implementation of the safeguards guaranteeing protection of
the rights of these facing the death penalty. Thus,
89 countries responded to one or other of those surveys.

13 The fifth survey, covering the period 1989-1993, at first
yielded responses relating to 57 countries, although
subsequently the number increased to 69; 66 were from
govemmental sources and 3 from non-governmental
organizations. At that time, 43 of the countries and termitories
mentioned were abolitionist (32 for all crimes, including 5
countries that had emerged as new States during the
quinguennium, and 1| for ordinary crimes), while 26 (including
4 new States) were retentionist. Nine of these (including one
new State) were considered abolitionist de facto.

14, Only 45 Governments responded to the sixth survey, a
smaller number than in any previous survey; almost three
quarters of those are abolitionist. The comprratively low

response rate may increase over time. It may also be the case

thannmnbuofsmeswhichhlvcbemcompmly
sbolitionist for some time may not have regarded the sixth
survcynstclevmwmcirci . Indeed, o few

communicated this to the Secretary-General. Moreover,
26 countries had recently+ in 1998 or 1999+ sent mformation
on law and practice relating to the death penalty for the
annual, supplementary reports submitted to the Commission
on Human Rights. Only 13 of these countries respanded to
the sixth survey. It may be that annual requests for
information have led some Governments 1o believe that if they
have recently provided information, they do not need to do $0
againmsoonnﬁemards.Thisiswbeugrenedbeeeusedw
quinquenninl reports seek 1 much wider range of, and more
detailed, information than that sought by the Secretary-
General for his annual report to the Commission on Human
Rights.

15. In the first three quinquennial surveys, the propertion
of retentionist countries among those that replied was

between 53 and 64 per ceat. In the fourth and fifth surveys,
retentionist countries accounted for a lower propertion of the
respondents: 42 per cent and 38 per cent, respectively. This, in
part, reflects the increasing number of countries that have
become abolitionist. Indeed, in the fifth sutvey, only 17 of 103
countries or territories that remained retentionist at the end of
the reporting period (31 December 1993) provided information.
On the other hand, 62 per cent of the & conntries and
territories listed as abolitionist (completely, or for ordinary
offences) and 43 per cent of the 21 abolitionist de facto

countries replied to the questionnaire.

{6 In this sixth survey, the majority of countries were
abolitionist: 33 (73 per cent) of the 45 that replicd. Never
theless, only 39 per cent of all abolitionist countries did reply.
Of the 71 States that retained and enforced capital punishment
at the end of 1999, only 6 (8.5 per cent) returned the
questionnaire. Of the 18 de facto abolitionist countries, 6 (16
per cent) replied. Thus, COMPArisons AMONg Surveys are
vitiated by the fact that respondents to one questionnaire do
not always respond to the next. Indeed, 40 countries that
responded to the fifth survey in 1994 did not send a response
10 the sixth survey, about 40 per cent of them retentionist
(including abolitionist de facto) States. From another
perspective, one third of the States that replied to the sixth
survey did not respond to the fifth. In addition, there was 4
great deal of variability in the amount of information that
countries provided, as noted in the present report,
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17. 1t has proved useful to analyse the flow of responses 10
the quinquennial surveys of the Secretary-Genezal since the
first was launched in 1975, always bearing in mind that many
new States have come into existence during this period.

Ammglheco«mniumdwrimtietmucwldhnvempﬁedb
all six surveys covering tho 30-year period between 1969 and
1998, 46 did not reply to any of them.* Only 9 of the 46 replicd
to the requests of the Secteuty-Guullﬁxhthnmﬁonfordn
report on the implementation of the safeguards published in
1988 or the annual, supplementary reports submitted to the
Commission on Human Rights in 1998 and 1999.

18.  Only 6 of the 46 non-responding States had become
abolitionist by the end of 1999, 15 had progressed at various
stages to sbolitionist de facto status® and the majority, 25, had
remained retentionist throughout the period.'

19.  Only 59 countries and territorics, roughly one third of
those which could have replied to all six quinquennial
sm-vcys,mpliedtolllusnhmcoﬂhmmmjuityoﬁhm
(71 per cent) were abolitionist by the end of 1999,
Thirty-seven States, about 1 in 5 of all States in a position to
do %0, replied to four or more surveys. Again, 1 high
proportion of them were already or sbout to become
aholitionist. Japan and Thailand were the only retentionist
coutitries to reply to all six quinquennial surveys, although
Buhrain, the Philippines, Singapote and Tunisia each
responded on four occasions.

0. The retentionist countries have heen most reticent in
responding to the quinquennial surveys, among them some
that have most frequently applied the death penalty. Their
reluctance to provide information to the Secretary -General on
a regular basis has become a matier of concern, has been o
worrisome feature of the quinguennial surveys and analytical
reports over time and now undermines the value of the
quinguennial exercise as a whole. It is from those retentionist
States, many of which do not publish any official statistics
relating to the use of capital punishment, that information,
through a United Nations survey, is most needed.

21.  For this reason, as mandated and s0 as to obtain a truer
picture of the status and situation with respect to application
of the death penalty and safeguards relating thereto
throughout the world, the sixth quinquennial report of the
Secretary-General, more %0 than in the past, relies on
21, At the beginning of 1994, 56 countries had abolished
the death penalty for all crimes (see table | below, notes a/ and
g/). They include 17 of the 45 countries which responded to
the sixth survey: Austria, Croatia, Denmark, Ecuador, Finland,

information derived from a variety of other sources, In

particular, it was necessary 0 draw upon external sources in
ordctmnmnlnd\cnnmbﬂofdu!hmmimposedmd
executions carried out around the world during the period
undermview.Ofpmiwhrvnlncinlhismgudhavebemthe
:eportsofdnSpecthuppmwoncxmjudkhmenmyor
arbitmry executions; the reports of, and submissions to, the
Human Righqunmim;therupomoﬁhesmy-Gunﬂ
to the Commission on Human Rights; a report from the

Organiutiont‘orSean'itylndCoopuﬂion in Europe; reports
submitted to the Parliamentary Assembly of the Council of
Europe; and publications of the Council of Europe. Useful
data have also been culled from national statistics, reports
from Governments, academic sources, and information
provided by non-governmental organizations, in particular,
Amnesty International. More recent data for 1999 and 2000,
referred to in the preseat report, are intended to supplement
the information provided.

[L. Changes in the status of the death
penalty, 1994-1998

22.  The responses reccived and the information gathered
from other sources have been analysed according to the
pattern established for the fifth survey which covered the
years 1989-1993, Namely, countries have been arranged
sccording to their death penalty status at the beginning of the
quinquennium in January 1994 so that changes in law and
practice during the subsequent five years, and for 1999 where
information is available, can be readily perceived and clearly
assessed.

A. Countries that had abolished the death
penalty for all crimes by the beginning of
1994

Germany, Hungary, lceland, Liechtenstein, Mozambigque, New
Zealand, Norway, Stovakia, Slovenia, Sweden, Switzeriand and
The former Yugostav Republic of Macedonia, Only one of
these, Ecuador, stated that there had been proposals for
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reinstituting the death penalty and this was because of the
increase in cases of kidnapping and other secious offences. In
its reply, it also stated that the death penalty might have
served on occasion a5 a deterrent, with the effect of slowing
down the incresse in crime, In that country, the main problem
was unemployment with all its consequences, namely poverty,
crime and ignorance, and that to focus on anything else was
superfluous.

24, With the exception of one, the Gambia, none of the
remaining 39 totally abolitionist countries have, as far as is
known, considered reverting to the use of capital punishment.
The Gambia however, which was abolitionist for all crimes in
1994, reinstated capital punishment through 4 decree issued
by the Armed Forces Provisiona! Ruling Council in 1995, after
a military coup detat. Since, however, no executions have
taken place since the coup and the Jast execution was in 1981,
the Gambia can be categorized as abolitionist de facto,

25.  As the quinguennial period began, 56 countries and
tetritories had embraced total abolition. At the end of the
quinquenniam, all but one of them had remained abolitionist.

B.Countries that had abolished the death

penalty for ordinary crimes at the beginning
of 1994

2. At the beginning of 1994, 14 countries had abolished
the death penalty for ordinary offences but not for special
offences, whether committed in times of war or peace.

27, Of the above, | | replied to the sixth survey: Argentina,
Brazil, Canada, Cyprus, El Salvador, Fiji, ltaly, Mexico, Pery,
Spain, and the United Kingdom of Great Britain und Northem
treland. Two of thess countrics, Italy and Spain, abolished the
death penalty for all offences during 1994, as noted in the fifth
survey (E/CN.15/1996/19). A further two, Canadu and the
United Kingdom, did so in 1998. In Canada, the Minister of
Defence introduced a Bill to amend the National Defence Act,
the effect of which was to replace the death penalty by life
imprisonment as the maximum punishment for certain offences
under military law committed in time of war." During the
passage of the 1998 Crime and Disorder Act through the
United Kingdom Parliament, an amendment was introduced by
a hackbench Member of Parliament, which removed from the
statute boak the last two ancient and unused remnants of

capital punishment, namely, treason and piracy. Later in that
year, the death penalty for military offences of all kinds was
abolished by a clause inserted into the Human Rights Act
1998. |n|ddiﬁon.0ymll.wlmecﬁmiuloodcismodnlledon
English criminal law, also abolished the death penalty for
treason and piracy, in 1999. Cyprus, however, has yet to
abolish capita! punishment for military offences,

28, Among those States that did not reply to the sixth
survey, |, Nepal, also became totally sholitionist. Thus, in all,
5 countries which were in the <abolitionist for ordinary
offences only* group became abolitionist for all offences.
Article 12 of the Constitution of the Kingdom of Nepal, which
came into effect in 1990, states that no law should be made
which provides capital punishment. Existing laws had to be
reviewed within one year to ensure their compliance with this
and other provisions. It was not until 1997 that the Supreme
Court of Nepal ruled that the death penalty provisions which
had been retained for espionage and for attacking the Royal
Family (after it had been abolished for all other offences in
1990) were inoperative, thus confirming that the Constitution
prohibited capital punishment.

29.  Most of the countries that have remained abolitionist
for ordinary crimes only regard themseives as sbolitionist
de facto for all crimes, even if no moves have been made 1o
climinate the death penalty for all military offences in time of
foreign war. This is because executions in such circumstances
are regarded as a very remote contingency. Indeed, these
circumstances have not arisen for many years. This attitude is
prevalent in countries that replied to the survey (Argentina,
Brazil, Cyprus, El Salvador, Fiji and Mexico) and probably also
in the two that did not reply (Israel and Malta). EI Salvador, for
example, stated that, under article 28 of the Constitution of the
Republic, the death penalty may only be imposed in those
cases specified by military laws during a state of international
vear, and that in practice, this amounted to & prohibition of the
death penalty as it is only imposed, a5 an exception in the
aforementioned case. Peru, which expanded the poteatial
scope of the death penalty in 1993 through a constitutional
reform for two offences againgt the State, namely, treason and
terrorism carried out within the country,” reported that no
persons had been executed under these provisions.

30, Thus, ot the beginning of 1994, 14 countries were
abolitionist for ordinary offences only. Five became
aholitionist for all offences, leaving 9 that did not change their
status during the quinquennium
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C. Retentionist countries at the beginning of
1994

31.  As the quinquennium began, 94 countries could be
chsiﬁednsmmﬁonistlndaﬁmhﬂmrenlnednpiul
punishment but were considered abolitionist de facto on the
grounds that no person had been judicially executed for at
least 10 years.

1. Countries that were abolitionist de facto at the
beginning of 1994

32 Six of the responding countries had been considered
abolitionist de facto at the beginning of 1994 because there
had been no exccutions for at least 10 years: Belgium (1950),
Bahrain (1977), the Comoros (since i in 1975),
Djibouti (since independence in 1977), Togo (1979) and
Turkey (1984).

(a)  Countries that abotished the death penalty

33 Between 1994 and 1998, Belgium and Djibouti became
abolitionist for all crimes, The reformed Code pénal and the
Code de procédure pénale came into force in Djibouti in
January 1995, Only one person had previously been
sentenced to death, for a terrorist offence, and his sentence
had been commuted to life imprisonment in 1993 Djibouti
attributed the decision to abolish capital punishment to a
combination of public opinion, political will and cmpincal
evidence. Belgium, a prime example of an abolitionist de facto
country where the last execution had taken place in 1950,
finally abolished the death penaity in July 1996.

34 One other country that did not respond to the sixth
survey moved from abolitionist de facto to abolitiomst for
ordinary crimes: Bosnia and Herzegovina. In September 1997,
the Human Rights Chamber of the Human Rights Commission
(established under the Geneaml Framework Agreement for
Peace in Bosnin and Herzegovina) ruled that the death penalty
could not be imposed for crimes committed in peacetime. Inall,
3 abolitionist de facto countries became abolitionist.

) Couuluth!umdund.bmmdeﬁcto

35. Nineteen countries remained abolitionist de facto from
ﬂlebcginnhlgofl”‘mil!heendoﬂm.Twoofd\un
replied to the survey: Togo and Turkey. It appeared from
Togo's response that it remained firmly committed to its de
facto status, for no death sentences had been passed in the
peried 1994-1998. Turkish courts, however, had continued to
hand down death sentences: 19 for ordinary offences and 11
for offences against the State, As regards the remaining 17
countries that did not reply to the sixth survey, no death
swmneamupoﬂ:dﬁumoﬁmmmddmingﬂﬁspuiod
in respect of 13 of them (Bhutan, Brunei Darussalam, the
Centrul African Republic, the Congo, Grenada, Madagascar,
Maldives, Naur, the Niger, Samoa, Senegal, Suriname and
Tonga), but death sentences continued 1 be imposed in 4
(Céte delvoire, Mali, Papua New Guinea and Sri Lanka).

(¢) Countries that resumed executions

36, During the quinquennium, however, 7 abolitionist de
facto countries resumed executions, 2 of which, the Comoros
and Baheain, replied to the sixth survey. In 1997, the Conoros
carried out its first exccutions since gaining independence in
1975. Two adult males convicted of murder were executed, one
in public by firing squad. After 19 years of virtual abolition,
Bahrain also reverted to capital punishmeat whea, in 1996, an
adult male was executed for the premeditated murder of i
police officer.

37, Five other countries (none of which ceplied to the
current survey) recommenced executions between 1994 and
1998, making 7 in all. When an adult male way executed in
Trinidad and Tobago in July 1994 while appeal procedures
were still pending (see E/CN.4/1995/61, para. 382), it was the
first death sentence to be carried out in the country in 15
years. Guatemala cartied out its first executions in 13 years n
1996, when two adult males wese put to death for the rape and
murder of a child, Also in 1996, the Bahamas hanged an adult
male for murder, the first person to be cxecuted since 1984
Burundi exccuted six adults in 1997 for participation in the
massacres of Tutsi civilians in 1993, the first exccutions
carried out since 1981, In 1998, after a period of 13 years, Saint
Kitts and Nevis executed an adult male for murder.



38 [n 1999, these countries were joined by the Philippines

whcnmadullm!cwuuec\mdfonhcnpeofhismchﬂd.

the first execution in 23 years. Although executions have yet
wuktplncinSﬁmh.uwGovunmtmmmbe

cantemplating the resumption of capital punishment.

39, [n summary, 30 countries were considered to be
aholitionist de facto at the beginning of 1994. By the end of
1998, 2 had become abolitionist for ull offences, 1 had become
sholitionist for ordinary offences and 7 had resumed
exceutions, therehy becoming retentionist. This means that 20
of the 30 had remained abolitionist de facto throughout the
period. The number fell o 19 in 1999 when the Philippines slso
resumed executions. Thus, 8 countries reverted to capital
punishment. The sction of these countries shows that the
mere absence of exccutions, even over a long period of time,
cannot guarantee abolitionist de facto status.

40, ‘This ovidence, taken together, suggests that the
concept of abolitionist de facto, based purely on the criterion
of the number of years without exccutions, may 1o longer
have the credibility at one time sscribed to it. Now that so
many countries have become truly abolitionist, it seems no
fonger necessary of politically advantageous to treat
abolitionist de facto States as if they were subcategory of
the abolitionist group. Rather, uatil they have clearly indicuted
their intention to remove capital punishment from their
legislation and to subscribe to international conventions
which ban its reintroduction, they are best regarded as a
subcategory of retentionist States, albeit ones that appear to
be moving in the abolitionist direction.

2. Countries that retained and enforced capital
punishment at the beginning of 1994

41, From a variety of sources it can be established that, at
the beginning of 1994, 94 countrics and territories retained the
death penalty in their ciminal law and had enforced it through
executions within the previous decade. Only 11 of them
replied to the sixth sucvey: Armenia, Barbados, Eritrea,

Estonia, Japan, Kazakhstan, Lithuania, Lebanon, Myanrar,
Poland and Thailand. OF these, all but Japan, Kazakhstan,
Lebanon and Thailand had ceased to carry out executions by
43, In addition to Estonia, Lithuania and Poland, 6 omuntries
that did not reply to the sixth survey also moved from being
retentionist to abolitionist for all offences during the period
1994-1998, namely, Azerbaijan, Bulgaria, Georgia, Muuritius,
the Republic of Moldova and South Africa. In June 1995, the
Constitutional Court of South Africa ruled that the death

(d) Summary

the end of 1998. There were no plans to abolish capital
punishment in these four countries, but Kazakhstan reported
that it had reduced the number of offences, both ordinary and
special, for which the death penalty could be imposed.

(a) Countries that becime abolitionist

42, Poland, in 1997, and Estonia and Lithuanin, both in 1998,
abolished capital punishment completely. The last execution in
Estonia took place in 1991, although death sentences
continued to be imposed for aggravated murder (13 from 1594
to 1998). The Estonian Parliament totally abolished the death
penalty in May 1998 following eatification in March 1998 of
Protocol No.GmdwEumpunConvu\ﬁonforlthmwuion
of Human Rights and Fundamental Freedoms " hereinafter
referred to as the European Convention on Human Rights). [n
its response to the questionnaire, Estonia stated that aboliton
had been brought about by a combination of political will and
the influence of United Nations policy or instruments,
Lithuania bas not executed anyone since July 1995, when a
moratorium on executions was cstablished with a view to
abolishing the death pemalty. In December 1998, the
Constitutional Court held that the provision for the death
penalty in the Lithuanian Criminal Code was unconstitutional.
As a consequence, the Criminal Code was amended on 21

December 1998, so as to sbolish capital punishment for all
criminal offences. The Lithuanian authoritics alse attributed
this transformation to political will, Between Apil nnd

September 1998, when the new Polish Penal Code replaced the
death penalty by life imprisonment a5 the most serious penal

sanction, no exccutions have taken place. In its reply, Poland
mentioned that, between 1994 and 1998, there had been

{nitiatives to reinstate the death penalty. Like Estonia and
Lithuania, it said that abolition had been achieved by a

combination of political will, official inquiry and the influence
of United Nations policy.

penalty was unconstitutional, but it was unclear whether this
applied to the crime of treason in wartime. This was clarilied
two years later when the Criminal Law Amendment Act
removed all references to capital punishment from the statute
book, including treason in wartime. The reformist Government
in Mauritius passed, by a large majority, an Abolition of the
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Death Penalty Bill 1995. The President of Mauritius refused to
gign it but it was successfully reintroduced and became law
without the need for Presidential assent. At the end of 1995,
the Partiament of the Republic of Moldova voted unanimously
to eliminate the death penaity from the Penal Code (although it
«till exists in the scparatist provinee of Transdniestra). In
November 1997, a propasal made by the President of Georgia
mrcphoedtdwhpwlltywilhlifeﬁnpdsomuﬂfonll
offences was opposed by only one member of the Georginn
Parfisment. The complete abolition of the death penalty by the
pardiament of Azerbaijan in February 1998, following 2
moratorium on executions since June 1993, was also the result
of & Bill introduced by the President of the Republic in
support of human rights. Similarly, the death penalty was
abolished completely in Bulgaria in December 1998 (nine years
after the Inst execution), following 2 Presidential initiative that
was taken up by the Legal Committee for the National

Assembly.

44, These 9 former retentionist States were joined by 4 mon
copntries and territories in 1999, | of which became
abolitionist for ordinary offences (Latvia) and 3 of which
became totally abolitionist (T urkmenistan, Ukmine and East
Timor), making & total of 13 countries and territories that
moved from retentionist to abolitionist between the heginning
of 1994 and the end of 1999. Although the Latvian Criminal
Code of 1998 had retained the death penalty, it was abolished
in effect for ordinaty offences in peacetime by Latviass
ratification of Protocol No. 6 to the European Convention on
Human Rights, In addition, the dependent territory of
Bermuda also abolished the death penalty.

45 The change in policy and practice in Turkmenistan has
been remarkable. Although no official figures wete published,
it was thought that well over 100 people were executed each
year in 1994, 1995 and 1996, The new Criminal Code adopted in
1997 provided the death penalty for as many as 17 offences
yet, on | January 1999, the President snnounced a moratorium
on executions and by December had abolished the death
penalty completely by Presidential Decree." Even though
Ukraine agreed, from the date of accession to the Council of
Europe in November 1995, to an immediate momtorium on
executions and to ratify Protocol No. 6 to the European
Convention within three years, exccutions continued to be
43. According to the convention of 10 years without
executions, Barbados became abolitionist de facto in 1994,
Five other countries that did not reply to the sixth survey also
became abolitionist de facto: the West African State of Guinea
and the Caribbean States of Antigua and Batbuda, Belize,
Dominica and Jamaica. In all 6 of these countries, however,

carried out on a considersble scale: 180 persons were executed
&omtbnbeginningofl%mdllhemmminmm
eventually put into effecton 11 March 1997, Atempts by the
Ukrainian Cabinet to abolish the death penalty through a
pmvisionoflhencw(kinﬁmlCodcﬁiledtogainlhcmppon
of the Ukrainian Supreme Council (Parliament). In
melm.mm.wwwowwmmm
that all provisions of the Criminal Code relating to the death
penalty were incompatible with articles 27 and 28 of the
Ukrainian Constitution® Finally, in February 2000, the
Lhnhdm?uiiuncntmovedpmvisiouomhcduﬁlpemhy
from the Ukrainian Criminal Code, Code of Prosecutions
Procedure and the Peniteatiary Code. East Timor, 0o attaining
independence from Indonesia in 1999, abolished the death
penalty completely.

46, Ofthe 13 countries that were retentionist in 1994, all had
become abolitionist and all but one for all crimes, by the end
of 1999.

(b) Countries that became or claim to be abolitionist de
facto

47, Classification of the death penalty status in Enitrea and
Armenia was difficult for purposes of the present report. The
future of capita! punishment in Eritrea remains uncertain until
the new penal code comes into foree, but ne death sentences
appear to have been imposed since 1994 or exccutions carried
out gince 1989. Armenia reported that no one had been

executed since 1991, although death sentences continued to
be passed. The reply from Armenis indicated that the
Government intended to abolish the death penalty. According
to non-governmental sources, a bill was first introduced in
1997 with the support of the President who had been

responsible for the establishment of a moratorium on
executions since 1991, pending the introduction of & new
Criminal Code that would remove the death penalty from the
list of prescribed punishments. At the end of 1999, the Code
had yet to be approved by the Armenian Parliament, although
the de facto moratorium on executions remained in force." In
its reply, Armenia classified itselfas abolitionist de facto,

death sentences were imposed during the period under review
and in several of them imprisoned persons on capital
conviction remained on desth row. The Government of
Jamaica indicated that it may follow Trinidad and Tobago and
resume executions. Myanmar stated in reply to the survey that
it was an abolitionist de facto country, A response was not

-

&
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execution, but there is an indication that it had taken place in
1989, Eight other countries which did not reply to the survey
also became abolitionist de facto by the cod of 1999,
providing that the absence of reports of judicinl executions
since 1989 are correct: Benin, Burkina Faso, Gabon, the Lao
Peopless Democratic Republic, Mauritania, Qatar, Swaziland
and Yugoslavia. Several of them, howeves, like Mysnmar
{which provided no statistics), continued to impose the death
sentence and, for the reasons given in paragraphs 39 and 40
above, it is uncectain whether these States have renounced
the use of the death penalty.

49.  Albania appears to be moving rapidly towards formal
abolition of the death penaity. Although death sentences
have continued to be imposed (there were reports of at least
two in 1999), the last execution took place in 1995, In June

1996, the President of the Parliament announced, in a signed
declaration in preparation for Albania s entry into the Council
of Europe, that Albania would put into place a moratorium on
executions until such time us the death penalty was abolished.

In December 1999, the Constitutional Court ruled that the

death penalty was unconstitutional, but the matter has still to
be formally resolved by the Albanian Legislature. Until this

has happened, Albania should be regarded as abolitionist de
facto.

50. Despite the reservations noted above, the fact that
|8 countries that were retentionist at the beginning of 1994
had become nbolitionist de facto by the end of 1999 is of
considerable significance in relation to a decrease in the

number of countries where executions take place on 3 regular
basis.

(¢) Countries that remained retentionist

§1.  Thus, there were 63 countries and territories that did not
change their death penalty status. Six of them arc, however,
believed to have carried out no executions between 1994 and
1999, although they have continued to pass death sentences,
namely, Chad, Chile, Ghana, Kenya, Malawi and Morocco. In
July 1997, the President of Malawi commuted all death

sentences. He had not signed any execution warrants since

taking up office in 1994 and stated that he would por in future
do s0.

52, In the Russian Federation, & moratorium on executions
was put into effect by Presidential decree in August 1996,

_E2000i3

d!houlhuwnﬁonsconﬁmwdincuchnylmdum:micw
hlli”B.anmimtoﬂnCoucilomepein
lm.&ekmianFedmﬁonundmookw;homhthedwh
pcml(yudnﬁfy?romomo.6wnw8wopanconveuﬁm
on Human Rightswithinthmcyws.Bylhccndoflm.
however, it had neither abolished the death penalty in hw nor
ratified Protocol No. 6. Capital punishment was, it effect,
banned by a ruling of the Constitutional Court in February
Im.m&mukddmitwnldoulybeknmdwhmaﬂ
citizens in all of the Federation's 89 republics, regions and
territories had been granted the right to jury trial, At present,
this is only available in 9 of the republics. In June 1999,
according to information provided by the Organization for
Security and Cooperation in Europe, the President of the
RussimFedmdon:ignedtdeuuoommmhlsmcnmucu
of all convicts on death row to cither life sentences of terms of
25 years. Thus, there is good reason to believe that, within 2
short period of time, the Russian Federation will become an
abolitionist State.

53, The last reported cxecutions 1o be carried out in Tunisia
were in 1991, Since then, it appears that no death sentences
have been imposed and that no one has been exccuted.

Tunisia may therefore be progressing towards abolitionist de
facto status. Nevertheless, as stated above, in the absence of
governmental assurances, the lack of executions cannot be
taken 15 an indicator that the Government is now committed to
moving towards the abolition of capital punishment de jure.

$4. Thus, 55 of the countries that have remained
retentionist have carried out exccutions during the period
19941998 but are not known to have given any indication that
they intend in the near future to abolish the death penalty.

D. Status of the death penalty in 1999:

summary of changes since the beginning of
1994

55.  Having charted the changes that have taken place since
1994, it is helpful to classify the countries according to their
status at the end of 1999, Viewed in this way, it is pessible to
see how many countries have changed their death penalty
status, and in which way since the survey period began in
1994, This is shown in table 1, both for all countries and for
those that replied to the sixth survey.
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56. The major conclusion to be drawn from the
sinhquinqucnnhlmveyinlhnlhemnwhbhm!ﬁu
have embraced abolition has been sustained. During the
period 1989-1993, 22 countries abolished capital punishment,
ZOofdmf«muﬁnsinpweﬁmminwuﬁmc:amof
change described in the report on the fifth survey as quite

Table |

Mpeultymtuuthecndofm

mhbhlnthcﬁvcymbdwml”dmdlm.mm
17" countries climinated the death penalty, 16 for all ciimes
nndlforudiwyuiminpumﬁmuomvmin 1999, 3
more countries became abolitionist for all crimes” and another
became abolitionist for ordinary offences,* making a total
of

Nussber of countries and territories
Totol (IN) Replies (45)
A. Complete abolitionist 74 26
Have remained totalty abolitionist 55° 17"
Have become totally abolitionist:
(a) From abolitionist for ordinary crimes 5 4
(b) From ADF abolitionist de facto > 2
(¢) From retentionist 12' 3
Total 19
B.  Abolitionist for ordinary crimes 11 7
Have remained abolitionist for ordinary crimes 9" 7
Have become abolitionist for ordinary crimes:
(z) From abolitionist 0 0
(b) From sbolitionist de facto I 0
(¢) From retentionist o 0
Tortal 2 0
. Abolitionist de facto 38 6
Have remained abolitionist de facto 19 2
With no death sentences reported 14" "
With death sentences reported 5 17
Have become abolitionist de facto:
From abolitionist 1*
From sbolitionist for ordinary crimes 0
From retentionis! 18 4
With no death sentcnces reported 5 !
With death senteaces reported 13* »
Total 19 4
D. Retentionist il 6
Have remained retentionist with executions 55* 4
Have ceased executions since 1994 but not death sentences T 0
Have ceased death sentences and executions since 1994 I’ 0
Have reverted from abolitionist de facto status to retentionist by resuming g ™
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Mummber of countries and tervitories

Tatal (194) Reglies {45)

oxecutions

MMMAmmmmvmmmmmmmmwuwwh
M.Wmm.mmmmwmmm.mmwwmu
wmmwummwwuwmmwm.uumm.
WM&M&T&dMMMMmMWWMWYﬂvW

mmmmmwmnm&mmmmmsmm%
Mw.mwmmuwmdmmﬂmm
mm.wmmwmammummu
mmnmwmmuummwdw.mmumzm.rmnamus-n

Estaniz, Lithusnia and Poland.

Asgenting, Brazil, Cygras, £ Satvador, Fiji, leracl, Maita, Mesica and Peru.

" Argemting, Brazil, Cyprus, E Salvador, Fiji, Mexico and Pera.

Bosis and Herasgovina
Lacvia (in 1999)

Bhutan, Brune: Darnssalem, the Cental Africas Mc.uw.mmmw.wmmmuw.mmm
Sumoa, Senegal, S Lanka, Suriname, Togo, Tongs und Turkey.

man.IlmndDuun!mﬂue&ms!l\ﬁhnmem.mm.mth.mW,Wde
Tonga

Togo.
Céte divolr, Mall, Papas New Guines, Sri Lanks and Turkey.
Turkey,

The Gambia

1
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' Mwammmuum-uu mnmmww-w«m.nu prounds that o Bill was
before Parliament in |Mnmmummmmm.mmm mmmmuum
W‘WMM;’N.Q&.W&YW& 1999).

A mmummwmmdw

' Ed

» wmmmmmmmmmm.mm&wmwumdvm

Gresadises, Sxodi mmmmwummmwmwmm«mmmuuutu
u-immmuumm&ofmummamummmmmrmuum

* Japan, Kazakhstan, Lebenon and Thailand.
v MWWMM&MMMMFMM
' Yusisi

" ammhnh.m&.wec«m&mm.mmwsm Kists and Nevis and Trinidad and Tobago,

“ Hahrain and the Comeros.

1’
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21 countries. Given that fewer new democratic States have
comeinwexineneeinthchnupeﬁodmdmmun
nmlhwolofmmnﬁonistmmﬂicsmdmiluﬁuwtd&m
be assumed to be more resistant to change, the continued
movement towards abolition throughout the world has been
impressive,

57.  Although 4 countries reintroduced the death penalty in
the quinqueanium 1989-1993, no abolitionist de facto States
resumed executions. From 1994 to 1998, in the United States of
America, the states of Kansas (1994) and New York (1995)
reintroduced capital punishmeat, as did the Gambia in 1995
after a period of two years of total abolition. In addition, 8
countries ceased to be abolitionist de facto by resuming
executions, This is lworryingmdfoﬂhoscwhosuppomhc
abolitionist movement. An up-to-date list of abolitionist and
retentionist countries is contained in snnex | to the present
report.

[Il. Enforcement of the death penalty

5. The small number of replies received from countries that
were retentianist at the beginning of 1994 could provide only
the sparsest indication of the global use of capital punishment
over the five years from 1994 to 1998, Only 6 of the 10

retentionist countries in which death sentences had been

imposed provided statistics” Only 6 retentionist States

reported exccutions: coe in Bahrain, two in the Comores, six in
Lebanon, five in Thailand and 24 in Japan. The Government of
Kazakhstan stated that executions had taken place but was
unable to provide the number since statistics were not

available. All of the death sentences and executions were

reported to have involved persons aged 18 years or over st
{he time of the offence. Two adult females were sentenced to
death in Jupan and four in Thailand, snd one adult female was
executed in Japan. Only in Thailand and Turkey were persons
sentenced to death for crimes other than murder; 22 (20 adult
males and 2 adult females) in Thailand for drug-related
offences, and 11 adults in Turkey for offences against the

State. None of these death sentences were carried out. Where
information was provided on the ethmcity and religious

affitiation of the individuals executed, the responding States
indicated that they were of the predominant ethnic group: in
Bahrain, a Muslim; in the Como ros, a Muslim; and in Thiland,
all were Asian Buddhists. Lebanon indicated that the two
persons exccuted were of the *other category. This

suggmdthaginfumnquinqmnillsnmyn.thaefmon
would need further elaboration.

59. Table 2 below indiaws.ufnumbcumincdﬁom
thcnnmbcrofcxecuﬁommpomdunnulllybyl\mnmy
Intermational, the countries or territories in which 20 or more
exceutions were carried out in the five-year period 1994-19%8.
It also shows the estimated rate of executions per one million
ofﬂtcpoptnnﬁon.ﬂmﬁgmsinmmymmliblyto
underestimate substantially the true number of persons
judicially executed and, of course, they do not include the
often much Iarger number of persons in some of these
countries of territories who are put to death extrajudicially.
Furthermore, the average rate of excoutions shown per one
million population over the five-year period will be lower than
the true figure if executions have been carried out but not
reported. Indeed, some countrics that should be listed have
not been included because of the difficulties involved in
gathering information on the number of persons executed
each year.

¢0. As can been secn from table 2, the largest number of

executions has been carried out in China, followed by
the Islamic Republic of fran, Saudi Arabia, the United States of
America, Nigeria and Singapore. Substantial numbers of
executions also took place in Ukraine, Turkmenistan and the
Russian Federation before moratoria were put into effect. It
should also be noted that all of the executions in the
Democratic Republic of thie Congo fook place in only one of
the five years under review {1998).

61. Raw numbess can, of course, be misleading when countries
vary so greatly in the size of their populations. Thus, China
(2.01 executions per one million population) did not have the
highest rate of executions per capita amongst the countries
listed in table 2. Turkmenistan exccuted seven times as many
per capita (14.92 per one miltion),"" which makes its
achievement of total abolition in 1999 all the more remarkable,
Among those countries which remain retentionist, Singapore
had by far the highest rate of executians (13.73), followed by
Saudi Arabia (4.65), Sierra Leone (2.84), Kyrgyzstan (2.80),
Jordan (2.12) and China (2.01). Only 3 retentionist countries
executed more persons than the United States of America, ye!
that country had one of the lowest rates of executions (0.20)
per one million population. As 1able 2 shows, this can also be
misleading because two thirds of the executions in the
United States of America between 1994



Tsble 2
CnummdmmoﬂurunmhmmunwzomuhtMpm 1994-
lmmduﬂmunullntnperoucmﬂhlpmhthn“

Total  Evtimated annital rate

Country or territory executions per one million
1994-1998 population

Afghanistan 34 036
Belurus 103 1.96
China 12338 201
Democratic Ropublic of the Congo 100 043
Egypt 132 043
Iran (Istamic Republic of) 505 1.59
Japan 24 0.04
Jordan 55 2,12
Kazalchstan 148 174
Kyrgyzstan 70 230
Libyan Amb Jamahiriya 3l L7
Nigeria 248 041
Pakistan 34 0.05
Republic of Korea 57 0.25
Russian Federation (ceased executinns in 1996) 161 0.22
Rwanda pa) 0.58
Saudi Arabia 465 465
Sterra Leone mn 284
Singapore 206 13.73
Taiwan Province of Chinn 121 1.13
Turkmenistan (ceased executions in 1997) KYA] 1492
Ukraine (ceased executions in 1997) 389 1.55
United States of America 274 0.20
Texas 93 094
Virginia 37 1.09
South Carolina 21 0.84
Missouri 16 078
Flonda 1 0.15
Viet Nam 145 038
Yemen 88 110
Zimbabwe 22 037

* Caleulated on the basis of the averags anual number of cxecutions. Whare there were
no repots, it wis assumed {hat the namber was zero. Population figures from Keesings
Warldwide, LLC, The Anmunl Register. 4 Recard of World Events 1998 (Washington,
D.C., 1999).

* Data derived from reports issued by Amaesty Intemational.



and 1998 took place in only 6 of the 38 states with the death
panlty.On:dﬁrdoftheenecmiomoccmmdinTnm.md
1.5 per cent in Virginia which had the highest rate in relation
to population, equivalent to more than one half of China's
execution rate.

62 A large proportion of the executions contributing to the
high rate of executions in Singapore were for drug- related
offences. Individuals were also known to have been executed
for drug trafficking in China, Egypt, the Islamic Repubtic of
{ran, Malaysia and Saudi Ambia. Convicted mpists were
executed in China, Jordan and Somalia (for the rape of &
minor), Saudi Arabia and the United Arab Emirates, In the
Islamic Republic of fran, persons were reportedly exe cuted for
adultery, sodomy and sexual relations outside marrisge.
ArmedmbbaswuecxecﬁndinChim.Niguil.Mmyshmd.
in 1999, the Democratic Republic of the Congo. In a few
countries, persons were exccuted for economic offences,
including embezzlement and corruption by public officials,
most notably in China but also in Viet Nam. Indeed, Chinn
executed persons for a wide range of offences, especially
during its crackdown on crime in 1996, including persons
convicted of publishing and selling obscene materinis,
smuggling forged money, wxrelated offences, public order
offences and trafficking in women and children.

6. Over the five-year period under review, the only figures
available' suggest that an estimated 23,000 persons were
sentenced to death and approximately 13,500 judicially
exccuted. The annual number of death sentences fluctuated
between 3,700 and 7,100, and the annual number of executions
vatied between approximately 1,600 and 4,200, largely because
the reported numbers varied substantially from year to year in
China, the incidence having increased in particular during the
above-mentioned crackdown on crime in 1996.

64 In this regard, it should be recalled that the Economic
and Social Council, in its resolution 1989/64, urged Member
States to publish, for each category of offence for which the
death penalty was authorized, and if possible on an annual
basis, information about the use of the death penalty. That
information was to include the number of persons sentenced
1o death, the number of executions actually carricd out, the
aumber of persons under sentence of death, the number of
§7. The Parlismentary Assembly of the Council of Europe
has been particularly trenchant in its opposition to capital
punishment. In resolution 1044 (1994) and recommendation
1246 (1994), the Assembly called upon all the Parliaments in

death sentences reversed or comimuted on appeal and the
mnnbcrofinmminwhichcletmcyhndbunmne
gixth survey has shown once again how important it is for
Member States to respond positively to that request.

IV. International developments

65. There have been important international developments
in the United Nations, the Council of Europe and the
European Union since the gixth quinguennium began. The
Geneal Assembly, the Economic and Social Council, the
Commission on Crime Prevention and Criminal Justice and, in
particular, the Commission on Human Rights have continually
invited States that had not yet abolished the death penalty to
consider the progressive restriction of the number of offences
for which the death penalty may be imposed.

6. The Commission on Human Rights, by resolu-
tion 1997712 of 3 April 1997, called upon ali States which had
not yet abolished the death penalty to consider suspending
executions, with a view to completely abolishing the death
penalty and called upon all States parties to the International
Covenant on Civil and Political Rights that had not yet done
5o 1o consider acceding to or ratifying the Second Optional
Protocol thereto ” aiming at the abolition of the death penalty.
In that resolution, the Commission expressed its conviction
that abolition of the death penalty contributed to the
enhancement of human dignity and to the progressive
development of human rights. Twenty-seven countries had
voted in favour of the resolution, 11 were agains! and 14

abstained. Resolutions to the same effect wece adopted by the
Commission in 1998 =d in 1999. By 1999, the number in
favour of the resolution (Commission resolution 1999/61) had
increased 1o 30, with 11 against and 12 abstentions. It shouid
also be noted that the Rome Statute of the International

Criminal Court, adopted by the United Nations Diplomutic
Conference of Plenipotentiaries in July 1998, did not provide
the death penalty for any of the serious crimes in the Statute
(see AJCONF.IS839).

the world which had not yet abolished the death penalty to do
so promptly, following the exampie of the majority of Council
of Europe member States. Furthermore, it averred that the
death penalty had no legitimate place in the peanl systems of

15
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modem civilized societies, and that its application might well

bccompuedwilhwnnreandbetcenuinhnmnmd

degrading punishmeat within the meaning of article 3 of the
European Convention on Human Rights. In this regard, the
Assembly mndoitapreomdiﬁonﬁananyemmlryﬂmwished
10 become a member of the Council of Europe should agree to
implement an immediate moratorium on executions and then
sign and ratify, within a set number of years, Protocol No.6t
the European Convention' This pasition (as the Council of
Europe pointed out in its response to the sixth survey) was
reaffirmed in Assembly resolution 1097 (1996) and again in
resolution 1187 (1999), concerning a death-penalty-free
Europe. This policy bas proved to be a potent factor in

persuading 8 number of new members from Eastern Europe,
including the Russian Federation and Ukraine, to ccase

executions despite the internal political pressures they faced
in complying with the demands of the moratorium. As 2

symbol of its commitmeat to the abolition of the death peaalty
and the pcomnﬁouofmpectforhmﬁghn.dmocmyund
6. In response to the Secretary -Generabs invitation for
comment, the International Committee of the Red Cross (KRC)
stated that, in order to accomplish fully its mandate and 1o
preserve and maintain the trust of its interlocutors, it is of
utmost importance that ICRC act with neutrality, impartinlity
and discretion. Consequently, ICRC was of the view that it
might not take position in the general debate on this

controversial issue but rather it preferred to examine individual
cases for appropriate action. The Osganization for Security
and Cooperation in Europe drew attention to the reports
published by its Office for Democratic institutions and Human
Rights which have served as background matenial for the

discussions held on this issue at ita regular human dimension
implementation meetings or review conferences. The
Inter-Parlismentary Union noted that its statutory conference,
held in Moscow in September 1998, called on all parlinments
and their members to work effectively for the worldwide

abolition of the death penalty or at least the establishment of a
moratorium on executions pending the complete abolition of
the death penalty. The Organization of American States (OAS)
encompasses two principal human rights bodies, the
Inter-American Commission on Human Rights and the
Inmter-American Court of Human Rights, which together are
responsible for monitoring complisnce by the member States
of OAS with the American Declaration of the Rights and
Dutizs of Man, the American Convention on Human Rights,
and the various other  intec-American human
rights instruments, The mandate of the Intec-American
Commission includes receiving petitions from persons and
non-governmental entities concerning denuncintions or
complaints of violations of these instruments by member

the rule of law, the Council of Europe published in 1999 a
collection of texts by major European abolitionists™

capital punishment a precondition for membership and, in
1998, it adopted the guidelines to European Union policy
towards third countries on the death penalty. The guidelines
state that the objectives of the European Union are to work
towards the abolition of the death penalty as a strongly held
policy view agreed by all European Union member States.
They stressed that the death penalty has no legitimate place
in the penal systems of modem civilized societies and that
abolition of the death penalty contributes to human dignity
and the progressive development of buman rights. Many
Buropean States have sdopted the policy of refusing to
extradite persons to countrics that retnin the death penalty if
there is a risk that it will be imposed.

States, and conducting on-site investigations with their

consent. The Inter-American Court of Human Rights
considers cases on the interpretation and application of the
American Convention on Human Rights in respect of those
member States that have accepted the Court's jurisdiction.
The Court also has the authority, at the request of member
States, to issue advisory opinions conceming the interpre-
tation of the American Convention or of other treaties

concerning the protection of human rights in the American
States. Two inter-American instruments of particular relevance
to the sixth survey are the American Convention on Human
Rights, specifically article 4 thereof, and the Additional

Protocal to the American Convention on Human Rights to
Abolish the Death Penalty. Asticle 4, on the right to life,
permits the death penalty, but subjects its imposition 10

certain restrictions. By way of example, States parties are
prohibited from extending the death penalty to crimes (o
which it did not apply when each State party ratified the
Convention. The Additional Protocol seeks to cansolidate the
practice of not applying the death penalty in the Amencas, by
abolishing capital punishment in Staies parties 1o the
Protocol.  The  Inter-American Commission and  the
Inter-American Court have adopted several decisions
addressing the death penalty that arc of relevance. The

Organization of American States viewed the case of Haniff
Hilaire versus the Republic of Trinidad and Tobago as of
particular importance, The case was referred by the Inter-
American Commission to the Inter-American Court of Human
Rights on 25 May 1999. The Commission had argued, infer
alia, that the State was responsible for violations of the

individuals right to life under article 4 of the Convention and
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merits of the case are not anticipated until 2001, at the cariiest
(sex also paras. 112115 below).

70. Amaesty International stated that it opposes the death
penalty as a violation ofﬁmdamcmllnnmriﬂns,m&the
Aght to l(feandlherightnoﬂobembjectedlocmel. inhuman
ordegradingmnnemorpmislnncnt.ltconﬂdaedmm
is no criminological justification for the death penalty that
would outweigh the human rights grounds for abolishing it.
The argument thlnhcduthpeulltyisneedodlodcwtcrimc
has, it considered, become discredited by consistent lack of
scientific evidence that it does so more effectively than other
punishments. It stated that the death penalty negates the
intermationally accepted penal goal of rchabilitating the
offender and that, at the beginning of a new millennium, the
world had moved further towards universal abolition than ever
before. Amnesty Intemnational called upon Govemments and
their citizens to examine the full facts surrounding the death
penalty and the convincing arguments against its use.

71. By the beginning of 1994, 10 of the 39 responding States
had ratified the Second Optional Protocol to the International
Covenant on Civil and Political Rights, aimed at the abolition
of the death penalty. In addition, 9 other countries had also
done so, making 19 in all. Since then, 11 of the responding,
and 11 of the non-responding, States have ratified the Second
Optional Protocol. Thus, by the end of 1999, 41 countries had
acceded to this international instrument, affirming their
commitment to the abolition of the death peaalty. Three

nations have signed the Second Optional Protocol, the maost
recent 1o do so being the United Kingdom in 1999, The list of
countries together with the dates of their signature and

ratification, can be found in table 6 of annex 1 to the present
report.

75.  The safeguards comprisc the basic guarantees 1o b

respected in criminal justice proceedings in order to ensure
the rights of offenders churged with a capital offence. They
state, inter alia, that capital punishment may be imposed only
for the most serious crimes. They cstablish the right to benefit
from lighter penalties under certain conditions and the
mandatary right (with sufficient time for the preparation of a
dofence) to appeal and to seek clemency of pardon.
Exemptions from capital punishment are taid down for persons
below 18 years of age at the time of the commission of the

offence, and for pregnant women, hew mothers and persons

72.  With respect to the European Convention on Human
Rights, 13 responding countries and 7 non-responding
countries had, by the beginning of 1994, ratified Protocol No.
6, which provides for the abolition of the death penalty in
peacetime. A further 6 responding and 9 non-responding
countries ratified the Protocol between January 1994 and
Membeflm.mlhcmm:puiod.zw«ﬂingudnfunhu
5 non-responding States had signed but had yet to ratify the
Protocol, Thus, by the end of 1999, as many as 35 European
countries had ratified this instrument, committing themselves
to permanent abolition of the death penalty in peacetime, and
7 athers had signed it (see annex |, table 6).

73. During the period 1994-1999, 3 countries ratified the
Protocol to the American Convention on Human Rights to
Abolish the Death Penaity, namely, Brazil in 1996, and Costa
Rica and Ecuador in 1998 (see annex 1, table 6).

V. Implementation of the safeguards
guaranteeing protection of the rights
of those facing the death penalty

74. The Econamic and Secial Council, by resolution 199615
of 23 July 1996, called upon Member States in which the death
penaity had not been abolished to apply effectively the
safeguards guaranteeing protection of the rights of those
facing the death penalty (scc annex 11 to the present report).
The safeguards hod been approved by the Council in
resolution 1984/50, and specific steps for their implementatian
were recommended by the Council in its resolution 1989/64.

who are or have become insane or are suffering from mental
retardation or extremely limited mental competence. Evidential
requirements arc stipulated in relation to findings of guilt and
the competency of courts in order to easure a fair trial and to
leave no room for an aliemative cxplanation of the facts.
Defendants are to receive adequate assistance of counsel
above and beyond that afforded in non-capital cascs, and
those who do not sufficiently understand the language used
in court are to be fully informed, by way of interpretation or
translation, of all the charges against them and the content of
the relevant evidence deliberated in court. Finally, thece isa
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humanitarian obligation to ensure that when capital
punishment is carried out, both the period of detention under
sentence of death and the method of execution should keep to
a minimum the suffering of prisoness and avoid any
exacerbation of such suffering.

76. Apart from Armenia, Eritrea and Myanmar, which did
not answer any questions relating to safeguards (presumably
bewmthcyregudedthanuinclcmtmlnnboﬁﬁonhtdc
facto country), the other 9 respondent retontionist countries
andtcnimoricsmpomdlhluhcywuﬂlmoﬂhesafzgunﬂs
snd that they considered they were being observed during the
period 1994-1998. Mexico siated that it obscrved all the

safeguards in relation to military affences committed in time of
war. Both Japan and Thailand reported that there bad been
difficulties in observing the safeguards, the former stating that
it was impossible to answer yes or no because, in Japan, some
ofthesafeguudsmobmcmdmdsomcoﬁhcmwemmL
The reasons given were that the legislation did not probibit
the execution of the death penalty while in the middle of
pardon proceedings and that a mandatory sppeal system had
not been adopted. In Thailand, difficulties were said to be

conneeted with the expertise available, facilities, financiai

resources and legistation. In one officials opinion, Thailand
was in need of technical advisory services o cnable the

safeguards to be abserved more effectively in that country,

77, Since few retentionist States participated in the sixth
survey, it was not possible to provide the kind of detailed
information on the observance of safeguards that was
contained in the fifth quinquennial report (E/1995/78, annex
{11y and in previous reports. The present section of the sixth
report has therefore been written Inrgely on the basis of the
Secretary-Generals mandate to draw upon all other available
sources of information.

A. First safeguard

78, For the sixth survey, States were invited to list specific
legal definitions of offences for which capital punishment
&1 In 1985, a United Nations survey of penalties for drug
trafficking revealed that the death penalty could be imposed in
22 countries and territories for that type of offence.™ By 1995,
the number hud risen to at least 26 and, by the end of 1998, to
at least 34. With the exception of Cuba, the Democratic

Republic of the Congo, Guyans and the United States of

could be imposed, according to whether the capital offences
were considered ordinary* or *specialt, Ordinary offences
included crimes against the person, crimes against propesty,
drug-related offences and other offences (1o be specified).
Specinl offences included crimes against the State, military
offences and other offences (to be specified).’* Together with
the information available from other sources, itis possible to
give same indication of the extent to which crimes subject to
ﬁwdmhpcmllymtthccdmﬁlmoutinuwﬁm
safeguard. it should be borne in mind that some States may
retnin the death penalty in their criminal codes for offences
that are rarely prosecuted, for which persons arc even more
rarely tried and hardly ever, if at all, executed.

79, Asnoted in the report on the fifth survey, the definition
of the most serious crimes may vary in different social,
cultural, religious and political contexts (E/1995/78, para. 54).
However, the meaning of intentional cimes and of lethal or
other extremely grave consequences is intended to imply that
the offences should be life-threatening, in the sease that this
is a very likely consequence of the action. ln its
resolution 1999/61, the Commission on Human Rights, in line
with the view ecxpressed by its Special Rapporteur on

extrajudicial, mmmymwiuuymﬁmm.ﬂlm‘).
para. 63), urged all States that still maintained the death
penalty to ensure that it is not imposed for non-violent
financial crimes or for non-violent religious practice ot
expression of conscience. Clearly, the use in the safeguard of
the amorphous phrase *extremely grave consequences® hns
left it open to wide interpretation by o numbes of countries.

80. Persons have been exccuted for a wide range of
offences since the beginning of 1994. The majority of
retentionist countries maintain the death pemaity in their
criminal codes, in fact, for a far wider range of offences than
criminal homicide. While former Soviet republics such as
Kazakhstan that have yet to abolish the death penalty have
taken nction to reduce the number of capital crimes,” many
retentionist countrics have exhibited a tendency in the
opposite direction. They have increased the range of crimes
for which capital punishment may be imposed, mther than
follow the expressed United Nations policy of progressively
restricting the number of offences.

America (Federal Law), these countries and territories are in
the Middle East, North Africa or the Asian and Pacific
region”’ In a few of these countries and territories, the death
penalty can be imposed for possession of quite small amounts
of the illegal drug with intent to supply. For example, in 1998,
Singapore made the death penalty mandatory for trafficking in
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more than 250 grams of crystal methamphetamine.™ o
contrast, in the Federal Law of the United States of America,
mmmwmww&mcmmmm
has been reserved for those involved in large-scale drugs
offences as part of a «continuing criminal enterprise™.

82, Anoﬁwrz."comnia.unminimum.minlhcdmh
penalty for sexual offences, mostly for rape, especially
uggnvntednpesmchasﬁwmeohdﬁm. [n 1997, Pakistan
exmudedthedu&peualtylonw!ywmnpe.”
Homosexual acts with violence (homosexosl rape) is a capital
offence in Cuba (E/CN.A/1998/82, annex). The laws of some
States, however, are even wider ranging. In the Islamic
Republic of lran, a death seatence has been imposed on &
woman for reportedly engaging in sexual relations outside
marniage (E/CN.4/1999/39/Add.1, para. 103). It can also be
imposed in the Sudan for recidivist prostitution, illicit sex and
conviction for committing a third homosexual act”

81, No fewer than § States provide the death penalty for
kidnapping.” In 1996, kidnapping and trafficking in women
and children was made a capital offence in Bangladesh™ A
year carlier, the Guatemalan Congress approved the extension
of the death penalty to anyone convicted of kidnapping,
including accomplices who threaten to kill victims of
kidnapping (E/CN.4/1996/4 and Corr. 1, para. 210).

84 The number of countrics that have the death penalty for
acmed robbery has increased, and i now at least 127 Since
the death penalty for certain cconomic offences has been
abolished in most of the States that were formerly part of the
Union of Soviet Socialist Republics, including the Russian
Federation, there are probably now no more than 11 countrics
that retain it for affences such as aggravated theft, smuggling,
speculation, fraud and cmbezzlement by public officials

5. It appears that many, but not all, retentionist States
maintain the death penalty for military offences, and in some
countries it can be imposed for various offences committed
against the State in peacetime, such as terrorism, sabotage,
undermining national security and treason, For example, Japan
provided the following list of offences: leading an
{nsurrection; inducement of foreign aggression; nssisting an
enemy; arson to an inhabited structure; destruction by
explosives; damage o an inhabited structure by means of
flooding; and use of explosives. Apart from several of the
former Soviet Socialist republics, there is little indication that
there has been any reduction in the number of retentionist
countries that have capital offences of this kind; if anything,
the reverse is probably true.

Sudan. Fmﬁmmthaemumleomniﬂwmm
number of capitnl crimes remains relatively high: in particular,
Cbinn.luq.mePhilippinu.(Mbl.SmdiAubh.lheumEc
szblicoflnn.theSmhndeaiwnPtoviueeofChina.

" “Ihe listing should be recognized a5 an inevitably incomplete
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7. Evcnmmxgh:mndlmduﬁxmmmbehu
bypassed by commutation, a mandatory death penalty can
make it difficult if not impossible for the court to take into
account a variety of mitigating or extenuating circumstances
thntmightrunovuparﬁwluoﬁmuﬁomthcumyof
most serious crimes. Information on the exteat to which capital
pnnishmmtwumnduotyforcmdnoﬂ‘cnoumupin
lhuiwdbydwmﬂlmbctofmﬁoniﬂmmtmpued
mthcsixlhmrvey.lnBarbados,ﬂwComos.Lehmonmd
Tmuy.itwasmmdlloqiorupihlmderbminhpmitwu
discretionary for all capital offences. It appears from Bahmins
reply that, although in geneml capital punishment is
discretionary, it is mandatory for the premeditated murder of a

20

polieeofﬁw.lnlhoCommm.dwdealhpcmkylsmdﬂmy
foroﬁcumagninsttthhu,mmmdupimge; in
Lzbunon.formnmdoulhbunﬂonwi!hmcwy;mdin
Tukzy.faoﬂ‘mminmheSmn.MﬂmnghTopwno(
carried out any executions since 1979 and did not impose
death sentences during the period under review, the position
in law is still that capital punishment is mandatory for all
oﬂbtmfmwhi@hithpmvidedinpmmudwm
Howthiswnwbicved.howcm.iumdwasmoruponseof
lheGow:mmcn!ofTogo.uthemotime,indiawdthnno
persons during this period had sought a pardon, 2
wmumionofscntcmmnrepﬁcvenpinncapiul
punishment. Several other countries and territories are known
tominuinmmdnotyupimpuuishmentformuinuh\u,
among them Greoada and Zimbabwe for murder; Kuwait,
Mnhysia.TaimemvirmofChimmdefmnﬁous

-related offences; Guatemala and the Philippines for the
rape of a child; and in the latter country in scvern! other
dpﬁnadci:cmnmu(EICN.dllwm and Cor. 1, chup. [V).
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B. Second safeguard

88, No information was forthcoming to suggest that any of
the responding countries had applied the death penalty
retroactively, From other sources, however, it appears that,
under Decree No. 115 of 1994, Irag introduced the death
penalty in a form that could te applied retroactively 1o

Bahrain, Barbados, Japan, Kazakhstan, Thailand and Turkey
indicated that they would allow an alternative penalty to be
imposed if the death peaalty were subsequently abolished.
Lebanon indicated to the contrary, that is, that it would not
allow such altermative penalty.

C. Third safegnard

1. Persons below 18 years of age

89. Only one of the responding countries, Togo, had
provision for impesing death sentences on persons under 18
years of age. The minimum age was set at 16 years but, 88
noted above, Togo did not impose one death sentence during
the period of the survey.

90 Since the beginning of 1594, several countries have
brought themselves into line with this safeguard, namely,
Barbados, Yemen and Zimbabwe. In 1997, the power to impose
suspended death sentences on persons under 18 years of age
was abolished in China. There appear to be at least 14

countries which have ratified the Convention on the Rights of
the Child" without reservation but, as far 85 is known, have
not yet amended their laws to exclude the imposition of the
death penalty on persons who committed the capital offence
when under 18 years of age.” In addition, 25 states of the
United States of America permit the execution of such

persons, and 21 of them permit the execution of persons who
were 16 years of age at the time that the offence was

committed, The United States of America has not ratified the
Convention on the Rights of the Child and, in June 1992 when
it ratified the International Covenant on Civil and Political
Rights, it entered & reservation with respect to article 6 (5)
which bans the imposition of the death penalty on a persont
who committed the crime when below 18 years of age. During

nwpeﬁodundutcvicw.itwnsuponcdthzﬂconmrieshad
uecutednlcastoncmwbowumdeﬂhengcoﬂ%n
ﬂwﬁmethcymmminndﬂwoﬁ'm:d:mmickqmbliccf
Iran, Nigeria, Pakistan and the United States of America.”
FowwueuecmedinmeUuitedsmuomeﬁu(min
Texas, one in Oklahoma and onc in Virginia) and, in June 1999,
there were 70 prisoncrs awaiting execution in 16 states for
unndmdwycommiﬂedwbenﬁmym!ﬁorﬂyauofm
One thicd of them were held in the state of Texas™ The United
States has not responded to calls for it to embrace this
safeguard and withdraw its reservation to the Intemational
Covenant.

91, In 1999, the Sub-Commission on the Promotion and
Protection of Human Rights condemned unequivocally the
imposition and exccution of the death penalty on those aged
under l%nthetimcofcommissimoﬂheoﬁ'cncemduued
upon all States that retain the death penalty for juvenile
offendets to commit themselves to abolishing the death
penalty for such persons (E/CN.4/2000/2-
E/CN.4/Sub.2/1999/54, chap. 11, resalution 1999/4).

2. Muaximum age

92.  Only one of the retentionist States that responded to
the sixth survey reported that there was @ maximum age
beyond which persons would not be exccuted, namely,
Kazakhstan, where the maximum age is sct at 65 years. A few
ather countries have exempted the dderly, among them, the
Russinn Federation {65 years), the Philippines and the Sudan
(70 years), Guatemala and Mongolia (60 years), Executions of
clderly persons were rarely reported, but an individual in
prison and aged 70 years was known to have been exe cuted in
Japan in 1995.

3. Pregnant women or new mothers

93. Japan was the only retentionist country from which a
reply was received in which the death penalty can be imposed
on a pregnant individual, although *the execution shall be
stayeds. A minonty of other countries reserve the
power/authority to seatence pregnant women to death and to
execute them at varying periods, mnging from months to
several years, after delivery of the child. The replics from
Barbados, Lebanon, Togo and Turkey indicated that there was
1o bar 10 a death sentence being imposed on o new mother.

A |
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54, There have been no exccutions of pregnant women
recorded anywhere in the world in recent years, although it
wureponedthaudenhsenmncemimposedintbc
Dmocnﬁckepnblicofmccongoinlm
95. leesmeomplctn!ycwnpwdﬁmnupiul
punishment in 3 few countries, such as Albanin, the Russian
Federation and Uzbekistan (since 1995), and in some others,
suchu&xbn.ufemnlchunevetbeencxecuted. Death
sentences were, however, imposed on adult females in Japan
and Thailand and in several other retentionist countries. An
adult fumlenndhcrq:mw«c:xecumdin}wmh 1997.1In
the United States of America, 50 adult females were on death
row ot the end of April 1999 and the execution of an adult
female, by the State of Texas in 1998, was the first such
execution in the country since 1984, Since then, another adult
female has been executed in Texas.

4. The insane and persous suffering from mental
retardation or extremely limited mental competence

66,  Among the responding retentionist countries, only

Togo indicated that the law would allow death sentences to be
imposed on persons who were insane of suffering from

mental retardation. Other sources suggest that most, ifnot all,
other countries provide for a defence of insanity in capital

csses. Morcover, as in Japan, if a person under sentence of
death becomes insane, he or she will not be executed while in
that mental state. Yet, in practice, whether ot not persons who
are mentally ill or who suffer fom extremely limited mental
competence escape the death penalty depends a great deal

upon the availability of expert psychiatric testimony o usc in
their defence. Thus, it has been accepted by the Judicial

Committee of the Privy Council in London that the shortge of
qualificd forensic psychiatrists in certnin Caribbean countries
has meant that the mental health of defendants in murder
cases is not routinely assessed, cither on behalf of the State
or by independent psychiatrists for the defence.” This must
also be the case in other regions where there is a shortage of
such experts, especially when combined with a shortage of
financial resources available to the defence to obtain an

independent mental assessment.

97, Since the beginning of 1994, it has been claimed that at
Jeast 13 persons in prison who were diagnosed as mentally
retarded to some degree have been executed in the United
States of America, most recently in February 1998. The
number executed each year, however, appears to have been in

22

(R/CN.4/1999/3%Add.1, para. 68). It is not known whether any
adult female with recently bom children was executed in the
period 1994-1998,

decﬁmﬁncothebcginningofl%.ﬁismlyhdiwclhnthe
growing opposition in the United States of America to the
execution of the mentally retarded may have had a salutary
effect® 1t is now prohibited by 12 of the 38 retentionist states
in that country.

D. Fourth safeguard

98, Respondent retentionist States replying to the sixth
survey reported that they abided by the fourth safeguard, and
that no cases of an jnnocent person being executed had come
to light during the period 1994-1998. Yet, observation of this
safeguard in any State which retains the death penalty is an
aspiration rather than a reality in all cases. For example, the
appeals procedure in the United States of America hasled toa
substantial number of persons being removed from death row.
Thus, the average number of death sentences imposed in the
five years from 1994 to 1998 was 300, During the same period,
an average of 87 death sentences (not necessarily relating to
the same persons) were overtumed ot removed by appeals
courts; the conviction was quashed entirely on average 34
times each year. " Despite this, concems have been regalarly
voiced in the United States that innocent petsons remain
under sentence of death and that some are eventually

exccuted. In 1999, 8 persons on death row were exonerated
and freed® These concerns led carly in 2000 to the
introduction of & Senste Bill entitled *The Innocence
Protection Act."!

99. There have nlso been reports during the peniod 1994-
1998 from several other countries of persons being released
from prison, sometimes after many yesrs in custody, on the
grounds of their innocence. These reports have come from
Belize, China, Japan, Malawi, Malaysia, Pakistan, Papua New
Guinea, the Philippines, Trinidad and Tobago, and Turkey
{nithough the latter stated that this was not the case in its
response to the survey). Furthermore, convictions that had
resulted in executions have been posthumously overmmed m
the United Kingdom of Great Britain and Northem Ireland,
Uzbekistan and the Russian Federation

3
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atuhbforupinloﬂ'wmmfmmdbyuppahmminthc
United States of America, where the scope of capital
punishment is narrowly drawn and the legal system is well
devdopcd.itmybe(hccasemnmhmnwiﬂalmoccur
in many of the other retentionist countries.

101.A11 9 States that responded to questions concerned with
the various aspects of the fifth safeguard gave positive

answers and confirmed that adequate legal assistance was
available at all siages of the criminal process. Bahrain,
Barbados, the Comoros, Kazakhstan, Thailand and Turkey
stated that provision of counsel was above and beyond that
afforded in non-capital cases. For example, Bahrin stated that
if\hedcfmchmmmablemmninlhwyu.ﬁ»sownumt
would assign one to him, at the expense of the Ministry of
Justice, 50 as to provide him with legal advice at all stages of
the proceedings. Japan, Lebanon and Togo stated that this
was not, however, the practice. Govemments were not asked
specifically about the form of detention or imprisonment
awaiting trial in capital cases, or about the facilities for

interpretation of translation. Consideration should be given to
investigating these mattess in the next quinquennial survey.

102 Mexico drew attention to the Advisory Opinion of the
inter-American Court of Human Rights (OC-16/%99 of 1 October
1999), which it had requested, concerning the right to

information on consular assistance within the framework of
guarantees of due legal process. The Opinion was concemed
with the fact that foreign nationals had been executed in the
United States of America, even though they weee not

informed when arrested of their right to consular assistance,
contrary to article 36 of the Vienna Convention on Consular
Relations, ratified by the United States of America in 1969.
According to the Special Rapporteur of the Commission on
Human Rights on extrajudicial, summary of arbitrary
executions, this is also alleged to have occurred in Saudi

Arabia (E/CN 4/1999/39/Add. 1, para. 213).

103 During the period under review, allegations were made
that death sentences had been imposed in several countries
and territories following trials that did not conform 10

international standards. Many of these allegations concemed
the trial of civilians and soldiers before special tribunals or
military courts set up to deal with civil unrest. In this respect,
the following countries have been cited by the Special

Rapporteur on extrajudicial, summary o arbitrary exccutions
105.Among the 9 retentionist countries that provided
information concerning the sixth safeguard, Bahrain,
Kazakhstan, Thailand and Turkey stated that they provide for

E. Fifth safeguard

or by the Human Rights Commitiee; Algesia, the Democratic
Republic of the Congo, Egypt, Irag, Kuwait, Nigeris, Pakistan
and Sierra Leone.* Other concems have focused on the

powers given 1o {slamic courts to impose death seatences
under a kind of summary jurisdiction (such s in Chechnya)
and in Afghanistan where many of the judges arc said to be
virtually untrained in law (E/CNA/1998/68, pars. 85). In
Somalia, indigenous, local, tribal or clan courts have also
sentenced persons to death, Furthermore, it has been reported
that trials have taken place where the defendant has had
inadequate legal representation, representation provided too
Iate topmvideadeqnuclegnldcfmce.omowptuenudonn
all. The Special Rapporteur has expressed concern that trials
have failed to conform to international standards of faimess in
one or more of these respects in the following countries and
temtories: A China (ltlcutprionothemfurm of
its Criminal Procedure in 1997), Palestine, Rwanda, Saudi

Arabia and Yemen It is widely accepted that Jegal aid

provisions, and thereforc the standard of legal defence
available in capital cases, is inadequate in many of the

Caribbean States that retain the death penalty as well as in
parts of the United States of America.*

104.All of the responding countries and tesritories stated that
there had been no instances where persons were executed
without or outside judicial process. This cannot be taken to be
{he situation in the world at large, 83 testified 10 by the Special

. During the period 1994-1998,a dreadful catalogue
was revealed of extrajudicial executions and dissppearances,
yometimes on a genocidal scale, in far too many countries of
the world.

¥. Sixth safeguard

a mandatory appeal © a higher court whenever a death
sentence is imposed on questions of law, procedure, fact and
severity of penalty. This right could be exercised in Japan,

13
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1 tupmmcSuprqneComb\ullmnotmndmryto
provide for an appeal. In the period 1994-1998, 133 sppeals
agninstdwduﬁpenlltymnﬂowadin Thailand, 5 in Japan,
and 1 inB:hnin;uomnicswctcmppﬁedbythcothcr
countries. The replies from Lebanon and Togo indicated that
persons sentenced to death had sn sutomatic right of appeal
on grounds of law and procedure only. Appeals, as in Japan,
wmnolmandmry:inothcrwo(ds.theappuhwunwould
not consider the case if the prisoner did not excrcise his or her
rightwappal.orwithdrewmempal. Barbados replied that
there was a right of appeal to & court of higher jurisdiction but
this was neither automatic nor mandatory. In practice, final
lppealsmhutdbythelndicinlComnimeoflh:Pﬁvy
Couneil in London. In the Comoros, where capital cases are
tried at a Special Court of Assize, there are no provisions for
appeal because the Court of Cassation was not operating,
apparently because no judges had yet been appoiated by the
National Assembly. In 1998, the Govemment of the Islamic
Republic of Iran stated that anyone sentenced to death had
the right to appeal to a court of higher juris diction, including
the Supreme Court, but that the sentence would be carried out
(a) if no protest or appeal had been made within the legal ime
limit of 30 days, (b) if the verdict were confirmed by the
Supreme Court or (¢) the request for appeal had been rejected
or the appeal had been rcjected in a final judgement (see
EICN.4/1999/52/Add. 1, sect. 1).

1061t appears from the concern expressed by the Special
Rapporteur on extrajudicial, summary or arbitrary executions
and by the Human Rights Committee, that military or security
courts operate in some countries without granting the full
rights of appeal in capital cases that would be availabie to
those convicted in ordinary criminal courts, This is said to
have been the case during the survey period in the Central
African Republic, Iraq, Nigeria and Sierma Leone.” Non-
governmental organizations have expressed similar concerns
about several other countries.

107, The responding retentionist countries and territories all
stated that there was a mandatory waiting period between the
time that a person was sentenced to death and the time of the
imposition of the death penalty so that there would be
adequate time to propare the case for appeal, with legal
assistance provided. No information on the length of the
waiting period was asked for or received, except from Japan
which stated that 14 days was allowed.

108.Reports relating to several other countries and territones

indicate that, despite the existence of formal appeal
procedures, persons have been executed within days of their
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conviction. This suggests that the procedural protections
required to ensure an exhaustive appeals process were not in
place. The speed at which reported executions have followed
mmecmicﬁminlnumbaofmnninmamusedm
concern of non-governmental organizations. During the
period under review, there were many reports of executions
taking placcin(.‘h!nlmnﬁanhcnhl.mncw&imiw
Law of 1997 ofdnimhu.bowcvcr.mndcilmmdlmfoull
death sentences, except for those that, according to law,
should be decided by the Supreme Peoples Court and
submitted to it for verification and approval.

G. Seventh safeguard

109 The retentionist countries and territories that responded
to the questionnaire stated that, during the period unde:
review, all persons sentenced to death had the right to seek a
pardon. In Bahrain, Rarbados, Kazakhstan, Lebanon and
Thailand, they had the right to seek a commutation or reprieve
of the seatence, but not in the Comoros and Togo (where no
death sentences were actually passed). In its response,
Turkey stated that the right to seck pardon was limited by the
Presidentss power to remit all or part of the seatence on
grounds of chronic illness, disability or old age. During the
period 1994-1998, 133 prisoners in Thailand sought a pardon
(including commutation of the sentence), and 50 were granted.
[n addition, 75 prisoners under sentence of death benefited
from an amnesty granted by the King in 1996. The Comoros
granted commutation of sentence 10 2 of the 4prisoners
sentenced to death. In Barbados, 2 of the |5 persons
convicted of murder had their death seatence commuted 1o life
imprisonment; a further |1 were ordered to be retried after an
appeal to the Judicial Committee of the Privy Council in
London (the other 2 died in prison). No pardons or
commutations were gmnted by His Highness the Amir of
Bahrain. In its reply, Japan stated that no prisonees had
sought a pardon or a repricve and the only one who had
sought commutation of sentence did not have it granted.
Statistics were not available for either Kazakhstan or Turkey.

110 There are little data availuble from other countries and
territories on the extent to which powers to pardon, commute
or repricve are excrcised. [n some countries, however, it is
clear that they are very mrely used in favour of the
condemned prisoner. For example, in the United States of
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America, only 6 persons under sentence of death were
gunwdacommumionohhcirmm during the period
1094-1998.* In the State of Texas, for example, the single
commutation recommended by the Pardons Board to the
Governor in 1998 was the first in 17 years.” It has also been
reported that clemency has rarely been granted in Indonesia
(E/CN.4/1996/4 M&n.l.mm)mmﬁnmmhﬁm
of 1 death sentence by the President of Singapore in 1998 was
only the fifth to be granted in 35 years”

H. Eighth safeguard

112Japan stated that its law did not prohibit a person being
executed *while in the middle of pardon proceedings*. Sevenl
retentionist Caribbean countries have argued that the length
of time taken forappealuobohemdmddelibuﬂedonbythc
Human Rights Committee and the Inter-Ametican Commission
on Human Rights has been excessive: in effect, barring them
from enforcing the death penalty. This is because the decision
of the Judicial Committee of the Privy Council in the case of
Pratt and Morgan versus Attorney General of Jamaica (2
AC. 1, 1994) held that it would constitute inhuman or
degrading punishment or other treatment to prolong the

period of time spent under the threat of execution beyond five
years,

113.For this reason, in May 1998, Trinidad and Tobago
withdrew its accession to the Optional Protocol to the
International Covenant on Civil and Political Rights ss well as
the American Convention on Human Rights. On the same day,
it scceded again to the Intermational Covenant with
reservations to the effect that the Human Rights Committee
should not be competeot to reccive and consider
communications relating to any prisoner who was under
sentence of death in respect of any matter relating to his
prosecution, his detention, his trial, his conviction, his
sentence or the carrying out of the death sentence on him and
any manner connected therewith® The Human Rights
Committee held in the case of Rawle Kennedy, an alleged
victim of a human rights violation connected with the death
penalty in Trinidad and Tobago, that it could not accept &
reservation which singled out a certain group of individuals
for lesser protection than that which was enjoyed by the rest
of the population, and that this constituted a discrimination
which ran countee to some of the basic principles embodied in
the Covenant and its Protocols; for this reason the reservation
could not be deemed compatible with the object and purpose
of the Optional Protocol (CPRIC/67/D/B45/1999).

llljnmunieswmuhmklaw;nvﬁh.mesymmofniya
operates in place of commutation. The relatives of the victim
are given the choice between execation and reprieve of the
offender, with or without receiving compensation. It would be
helpﬁﬂifmheounﬂidmlnﬁnhhndsﬁulmfomﬁon
on the extent to which Diya is accepted in licu of execution.

|14 Nevertheless, Trinidad and Tobago carricd out an
execution in July 1999 while the prisoners petition was still
pending before the Inter-American Commission on Human
Rights.” Si:ni!uiy.elﬂyiﬂm:nadlmm:wnawmdin
the Bahamas despite the fact that a petition was pending
before the same body. While Jamaica continues to recognize
the competence of the Inter-American Commission an Human
Rights, it has unilaterally seta time limit of six months for the
Commission to consider appeals against the death senteace
once all domestic avenues of appeal and commutation have
heen exhausted. (Sce also para. 69 above.}

1 15.These developments clearly mise critical questions for the
implementation of 8 safeguard that is intended to ensurc that
all possibilities of appeal and reconsideration, national and
international, should be pursued to a final decision before
capital punishment is enforced.

1. Ninth safeguard

116.The method of execution in 3 retentionist reporting
countries was hanging (Barbados, Japan and Lebanon), and in
3 others (Bshrain, Comoros and Thailand), shooting by fining
squad. Kazakhstan, Togo and Turkey provided no
information. According to the Government of Thailands web
site, the Interior Ministry has agreed that executions should in
future be carricd out by lethal injection and has passed the
issue on to & Government committee to draft 8 bill, In both the
Comoros and Lebanon, at least one execution in the pedod
1994-1998 was carried out in public. According 1o the reply
from Lebanon, owing to the homific nature of the crime, public
exceution was used as n deterrent. Despite this, when asked
whether the procedure for imposing the death penaity was
carried out 50 a5 to inflict the minimum possible suffering oo
the sentenced person, Lebanon replicd in the affirmative. By

5
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mmmmaﬂmdwmemmwhazexmsﬁm
mby:hoodns.madcthhchim.

117.According to other reports, executions in public or

exccutions broadcast on television have taken place during
the period under review in at least 18 countries or temmitories.
Such executions have been condemned by the Human Rights
Committee 26 incompatible with  human dignity
118 international norms have been developing on the
question of the so-called death row phenomenon®. As
mentioned in paragraph 112 above, the Judicial Commitiee of
the Privy Council has established five years as the maximum
period for which a person should be held under senteace of
death. During the period under review, however, several

countrics executed prisoners after much longer periods. The
average time spent on death row of prisoners executed in the
United States of America in the period 1994-1998 was 10 years
and nine months> Fifteen years on death row was not

regnrdcdbynFedcnlCo‘moprpnlsin 1998 as a situation
that even began to approach a constitutional violation of crucl
and unusual punishment prohibited by the Eighth
Amendment® In Japan, which stated that the procedure was
carried out $o as to inflict the minimum possible suffering on
the sentenced person, it appears common for executions to
take place at least a decade after conviction. One person was
reported to have been exceuted in 1997, 28 years after

conviction. There were also reports of prisoners being

detained for long periods under sentence of death in Ghana
and Indonesia. The suffering of prisoners kept, often in very
restricted circumstances and under conditions of mortal

uncestainty, seems prima facic to violate the spint of the ninth
safeguard.

119.The questionnaire for the sixth survey did not include
items concerning the conditions under which persons
sentenced to death are detained, and did not enquire into the
length of time persons remained under sentence of death prior
to execution. In view of Economic and Secial Council
cesolution 1996/15, consideration would be given 1o
investigating these questions when planning the seventh
quinquennial survey of the Secretary-General.

V1. Information and research

120.Governments, retentionist and abolitionist alike, were
requested to complete the final section of the questionnaire,

6

(CCPRIC/TY/AAA.65, para. 16). In geveral countries, members
of the public have been involved in carrying out the
executions, mostly by stoning. Reports of public railies in
China, where persons convicted of capital offences were
pu:dedmdhnmﬂhwdwimwcxmmﬁnnedmm
from Amnesty International during 1998.”

This dealt with a number of issues concerning knowledge of
developments connected with the international debate on the
use of the death penalty, the promotion and value of research,
the raising of public awsreness of the issuc, and the extent of
technical cooperation on matters relating to capital
punishment. Eleven of the 45 countries did not respond to any
questions in this section, including one of the retentionist
States, Kazakhstan, which stated that such questions were
not part of the responsibilities of the Ministry of the Interior.

121.Twenty-seven countries stated that, during the survey
period 19941998, they had made cfforts 1o keep abreast of the
international debate on the death penalty and/or followed the
work of United Nations bodies on the subject. They included
7 of the retentionist countries (Bahrain, Barbados, Japan,
Myanmar, Thailand, Togo and Torkey) but not the Como roser
Lebanon, Nevertheless, the Comoros did report that it kept
track of developments and actions in other countries
regarding the question of the use of the death penalty.

122 Thicteen countrics stated that govemment or other efforts
had been made to increase the availability of information and
raise awareness of the use of the death penalty; these
countries were Armenia, Bahmin, Barbados, Belgium, Brazil,
lceland, Italy, Japan, Lithusnia (by means of seminars),
Mozambique, Poland, Spain and Thailand. The reply from
Belgium specifically pointed to the influence of an academic
article on the death penalty in the journal Panopticon.”
Thailands cfforts include a Government web site which
contains both information about, and discussion of, the use of
capital punishmenl. Armenia, Barbados, Italy and
Mozambigue stated that national cumpaigns had been
launched in their countries to raise public awareness of the
issues involyed.

123.00ly Mozambique and Thailand reported that their
countries hud received technical cooperation, and only
Mozambique stated that it had provided technical cooperation
on matters concerning the use of the death penalty. Not one
State responded affirmatively to the question: *Did your
country require technical cooperation in specific arcas

-
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concerning the use of the death penalty in which United
Nations bodies might be of assistance?*

124 Sixteen countries reported that independent or academic
cesearch on the question of the use of the death penalty had
been carried out during the survey period on & fairly regular
wmwmmamﬂ.mmnw.
Japan, Lithuania, Mexico, Myanmar, Pery, Poland, Stovakia,
Slovenia, Spain and Togo. Only ltaly, Japan and Lithuania
indicated that such research had been Government-
sponsored. Lithuania stated that the Govemment had
undertaken a year-long project with the assistance of the
Council of Burope, entitled *The death penalty in Lithuania:
from retentionist public support to abolitionist well-informed
opinion®, and had sponsored public opinion surveys. These
surveys had revealed that public opinion was opposed to
abolition, yet it was nevertheless put into offect in 1998, The
Japanese response cited public opinion surveys of people
aged 20 years or over conducted by the Public Relations
Office of the Prime Ministers Office in 1994 and 1999. This
showed no trend towards favouring sbolition. In 1994, 13.6per
cent had agreed with the statement «the death penalty should
be abolished in all cases* and 73.8 per cent that *the death
penalty 18 unavoidable in some cases*. In 1999, the figures
were 8.8 per cent and 79.3 per cent respectively. Apart from
Lithuania, only Armenia, Slovenia and Spain
authoritative and conclusive research findings that justificd
either the abalition or the retention of the death penalty.
Armenia gave no details, Slovenia cited a collection of essays
in favour of the abolition of the death penalty,” and Spain
simply reported that the textbooks commaonly used in law
faculties took the abolitionist line. Of course i very much
depends on what is meant by research. It is clear that, spart
from some public opinion surveys, what falls under this
heading is mostly the kind of gathering together of
information that characterizes the preseat report. This is
mainly because most of the countries with the social science
rescarch capacity for more sophisticated  independent
inquiries into the use and effects of capital punishment are
aiready abolitionist. As far as is known, amongst retentionist
countries, it is only in the United States of America that such
investigations are being conducted at present™ There is
obviously a need for social geientists in other retentionist
States to have made available to them the necessary Fesources
and the access to data required to provide the knowledge
base through which policy and practice in relation to the
application of the death peaalty can be properly nssessed.

125 The questionnaire invited Govemments to suggest the
type of work that might be undertaken at the subregional,
regional and internationa! levels to assist States in regard to

the question of the use of the death penalty. Fiji replicd that
research should be undertaken in the Pacific Island region on
public opinion. Slovakin suggested that countries should be
provided with a list of nations where the death penalty was
actually abolished, along with data that demonstrated that
aholition does not affect crime rates. Thailand stated that it
nceded more information about the arguments for and against
the desth penalty, because of the sttitude of the public

towards the issue. The Government of Italy invited attention
to the fact that italy bad been in the frontline of the debate at
the General Assembly and the Commission on Human Rights,
pmsingforanmmriumoncxecnﬁom-s an intermediate
godinthcongoingumplign for abolition. Mexico made &
ceries of suggestions related to its concem about the
non-enforcement of article 36 of the Vieana Convention on
Consular Relations (see para. 102 above) and its intention to
promote the resolutions of the Commission on Human Rights
concemning the abolishment of the death penalty. 1t suggested
that the Advisory Opinion of the Inter-American Court of
Human Rights on consular assistance should be circulated
and that there should be a campaign for the abolition of the
death penalty, to be headed by the United Nations High

Commissioner for Human Rights. This would involve
representations 1o obtain the commutation of capital
sentences and the promotion of internationally recognized
safeguards for the protection of the rights of those sentenced
to death, through consular channels and the convening of
subregional, regional and international seminars. Mexico

suggested that States that had received extradition requests
should explicitly reserve the right to refuse them if sufficient
guarantees that the death penalty would not be imposad were
not provided by competent authorities of the requesting

States. In contrast, Japan stated that, basically, although it

was necessary to rofer to the trends and experiences of other

countrics, after having given careful consideration to national

sentiment, the circumstances surrounding the crimes and to
criminal policy, it considered that the issue of retention of

abolition of the death pemalty should be left to the

independent decision of each country.

VIi. Concluding remarks

126.1t must be acknowledged that a relatively smalf number of
States took part in the Secretary-Generals sixth survey: less
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dunoneqtmomwMembasonthnidenion&Only
& of the 71 States retaining and enforcing capital punishment
at the end of the survey period responded to the
Sccmmy-Gembinqniry.mdonly6of|h038.which
although retaining the death penalty, had not executed 2
person for at least 10 years. While 61 per cent of abolitionist
States responded to the fifth survey, only 39 per cent
provided information for the sixth.

127.The report of the Secretary-General on the fifth
quinquennial survey concluded that the pace of change in the
quinguennium beginning in 1989 had been quite remarkable:
128 Moreover, there is ecvidence that the abolitionist
movement is becoming more widespread across the regions of
the world. When Professor Norval Marris submitted his report
to the United Nations tracing developments up to 1965, he
listed 26 countries and territories which were abolitionist for
all offences or for offences during peacetime, plus 2
Australian states, 24 of the 29 states of Mexico, and 9 states
of the United States of America.” At the end of 1999, there
were 85 abolitionist countries and temritorics with a similar
status, not including the 13 abolitionist states of the United
States of America. The list of abolitionist countries and
rerritories in the above-mentioned report included only 2 that
were outside of Western Europe and Central and South
America: Indonesia (which subsequently reinstated the death
peanity) and the Netherlands Antilles (part of the
Netherlands). By 1999, the States that had embraced abolition
had spread not only into Eastem Europe, but also into Africa.
Seven African countries are now completely abolitionist and
another 14 are abolitionist de facto, While only | Asian State
hias s0 far completely abolished the death penalty, 5 are now
abolitionist de facto. Among the islands of the Pacific, 11 have
abolished the death penalty (10 of them for all offences) and a
further S arc abolitionist de facto,

129.Opposition to abolition of the death penalty is currently
concentrated mainly in the Middle East and North Africa and
(he continent of Asia. The Federal Government of the United
States of Amecica and 38 of its states, topether with the
countries of the English-speaking Caribbean, are the only
jurisdictions in the Western hemisphere to retain the death
penalty.

130.0n the other hand, it must be recognized that, during the
periad 1994-1998, | country reintroduced the death pennity
(although it did not enforce it). In addition, § countries and
territories that had appeared to be moving towards abolition
by refraining from carrying out executions for at least 10 years

nmmuiu.ﬁrmlhminmyo&erﬁw-ympcﬁod.hnd
abolished the death penalty between 1989 and 1993. To some
extent, this was attributable to the formation of many new
Smu.npednllylﬁnlhcdimlmionoﬁhn former Union of
Soviet Socialist Republics. 1t is therefore perhaps all the more
remmarkable that, in the five years from 1994 w0 1998 when fewer
new States came into existence, 17 countries abolished capital
punilluncm.and4motcdidsoin 1999, a total of 21, Thus, at
the advent of the new millennium, the gathering pace of the
abolitionist movement has shown ne sign of faltering.

ceverted to capital punishment. No countries had done this
during the five-year period 1989-1993.

131 This is only the second of the quinquennial surveys to
have included questions pertaining 10 safegunrds
guaranieeing protection of the rights of those facing the death
penalty. As regards the first safeguard, the problem identified
in the fifth survey still persists, namely, that capital
punishment has been retained in the laws of many countrics
for a wide range of offences, far beyond the crime of murder,
The Commission on Human Rights and the Economic and
Social Council may wish to consider whether the wording of
the first safeguard should be made more specific. The term

smost serious crimese, defined as not going *beyond
intentional crimes with lcthal or extromely grave
consequences®, is both vague and open to & wide range of
interpretations. For exumple, the first safeguard could be

cestricted to crimes that result in the death of another person
as & direct consequence of a malicious and intended action of
another party. As reluctant 35 many States appear to be to
abolish capital punishment completely, there remains
considerable scope for reducing the number of offences for
which it is applied. States may wish to recall that it was

universally affirmed by the General Assembly as long ago as
1977 that, with regard to the protection of the right to life sel

forth in article 3 of the Universal Declaration of Human |

Rights and subsequently in article 6 of the Intemnationil
Covenant on Civil and Political Rights, the main objective to
be pursued is that of progressively restricting the nutber of
offences for which capital punishment might be imposed, with
4 view to the desirability of abolishing this punishment in all
countries (resolution 2857 (XXVI).

132.The low response rate from retentionist countries also
precluded gauging the true extent (o which the remaining
cight safeguards had been complied with, 1t is perhaps not
surprising that, when Govemments arc usked whether they do
or do not observe a safeguard, they tick the positive
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response. If questions relating to the enforcement of
ufeglmdtnembeim!udedinﬁmnquinquwnhlmveys.

cwuimmggunthnmmpmbingqnuﬁonsrehﬁnsw
spedﬁcwmiwwmnoedmbedcvbed.mmpb.ilis
worth considering whether more detailed questions could be

asked on police regulations and practices to ensure that

interviews are conducted and evidence gathered fairly; on the
133 The paocity of responses from tetentionist countries also
meant that very little could be gathered about the actual

number of cases in which the death penalty is inflicted and
exccutions carried out in retentionist States throughout the
world. Until there is an internationally agreed policy to

communicate to the United Nations oo a regular basis the full
list of crimes for which the death penalty can be imposad, the
changuinthellwwhichaﬂ'wlhitﬁnﬁmnﬁmwﬁnnmd
the sumber of persons sentenced to death and executed, the
full scope of the death penalty and the extent of executions
can never be ascertained. Should there be 2 sufficient number
of responses on the part of Governments 1o the sixth survey, it
would be sdvisable that a revited, consolidated report of the
Secretary-General be prepared for presentation to relevant
bodies so 85 to allow for an integrated analysis of all
information received. The Economic and Social Council may
wigh to consider this matter.

134 Several States that retain the death penalty dispute the
claim that the enforcement of capital punishment is a breach of
human rights per se. They maintain that it is an essential
element in their armoury of punishment to ensure the control
of serious crime. They also maintain that it is possibie 1o
enforce capital punishment equitably, without discrimination
and with respect 1o legal due process and rights. The extent to
which any system of capital punishment meets these
objectives and requirements should be the subject of empirical
investigation, drawing upon the experience of jurisdictions
whete the death penalty has been sbolished. It is notable
therefore that, apart from the United States of America, very
little work of this kind has been camied out by independent
researchers in retentionist countries, This may be because ofa
tnck of expertise and resources. Consideration might therefore
be given, by the appropriate United Nations badics, to the
provision of the kind of technical aid and financial support
that such research requires.

135 Armed with such information, States would be ins
position to provide much more valuable data in response to
the Secretary-Generals enquiries and to satisfy themselves
and the intermational community at large that their policies and
practices are in tune with their international human rights
obligations, It is clearly not satisfactory that 0 many

availability of high quality legal ion, including the
mwmtofhplaidmadeuvnihbleuanmofmmcm:
onpmeedutuformeexminndcnot‘mcdefendamsmm
state; and on conditions of confinement, both pre-trial and
post-conviction.

retentionist States did not reply to the sixth quinquennial
survey and, that with a fow honourable exceptions, they have
failed to reply consistently to the previous five. Some means
of ensuring that the Secretary -General is fumished with more
complete information from retentionist countries should be a
matter for serious consideration.

Notes
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Supplementary data and tables
Table |
Status of capital punishment in December 1999: countries and territories that were
retentionist*
Afghanistan Iran (Islamic Republic of) Saint Lucia
Algeria lraq Saint Vincent and the
Bahamas Japan Grenadines
Bahmin Jordan Saudi Arabia
Bangiadesh Kazakhstan Sierra Leone
Belarus Kenya Singapore
Botswana y Kuwait Somalia
Burundi Kyrgyzstan Sudan
Cameroon Lebanon Syrian Arab Republic
Chad Lesotho Taiwnn Province of China
Chile Liberia Tajikistan
China Libyan Arab Jamahiriya Thailand
Comoros Malawi Trinidad and Tobago
Cubn Malaysia Tunisia
Democratic Peoples Mongolia Uganda
Republic of Korea Moroceo United Arab Emirates
Democratic Republic of Nigerin United Republic of
the Congo Oman Tanzaniy
Egypt Pakistan United States of
Equatorial Guinea Palestine America
Ethiopia Philippines Uzbekintan
Ghana Republic of Korea Viet Nam
Guatemaln Russian Federation Yemen
Guyana Rwanda Zambia
Indin Saint Kitts ond Nevis Zimbabwe
Indonesia

@
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Note: Thnnbovc-mcnﬁonedwmiumdwﬁmdureuiummmmorﬁnw
uimMmtof&anmmmmluvembdmtmnﬁommmemlOyeuMM

cases, however, it is difficalt to ascertain whether or not executions have in fact been carried out.

"Total 71 countries and territories.

n
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mﬂauﬂp\mﬂmmhw 1995: mmmmdmuorbmlmmm
abolitionis?
A e i Date of abalition Dale of ebelition far Date of lust
for all crimes ordimary crimes execurion
Andotra 1950 1943
Angola 1992
Australia 1985 1984 1967
Austria 1968 1950 1950
Azerbaijan 1998 1993
Belgium 1996 1950
Bolivia 1997 1991 1974
Bulgaria 1998 1989
Cambodia 1989 =
Canuda 1998 1976 1962
Cape Verde 1981 1835
Colombia 1910 1909
Costa Rica 1877 .
Croatia 1991 1987
Czech Republic 1990
Denmark 1978 1933 1950
Djibouti 1995 1977
Dominican Republic 1966 i
East Timor 1999 1999"
Ecundor 1906 "
Estonia 1998 1991
Finland 1972 1949 1944
France 1981 1977
Georgia 1997 1994
Germany 1987
Greece 1994 1993 197
Guinca-Bissau 1993 1986



Cuntry or territory

Haiti

Holy See
Honduras
Hungary

Tcelund

Ireland

Italy
Liechtenstein
Lithuania
Luxembourg,
Marshall islands
Mauritius
Micronesia (Federated States of)
Monaco
Mozambique
Numibia

Nepal
Netherlands
New Zealand
Nicuragun
Norwity

Palau

Panama
Paraguay

Poland

Portugal
Republic of Moldova
Romama

San Marino

Sao Tome and Principe
Seychelles

Dote of abolitios
Ser all crimes
1987

1969
1936
1990
1928
1950

1979
1987
1998
197

1995
1986

1950
1990
1997
1982
1989
1979
1979

1992
1997
1976

1989
1865
1950
1993

Date of abolitian for
ardinary crime:

1947

1§70
1961

1905

1867

IB48

Date of lan

1972

1940
1988
1830
1954
1947

1785
1995
1949
1986"
1987
1986”
1847
1986
1988
1979
1952
1957
1930
1948
1994
1903

1988
1849
1989
1989
1468

1975°

1976"

3
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Cooslry or larritory

Slovakia

Slovenia

Solomon Islands

South Africa

Spain

Sweden

Switzesland

The former Yugoslav Republic of
Macedonia

Turkmeni

Tuvaly

Ukmaine

United Kingdom of Great Britain
and Northem Lreland

(Northern Ireland)
Uniguay
Vanuatu
Venezuels

Date of abelition
Jor all crimes

1990
1989
1978
1997
1995
1972
1992

1991

Date of abolirian for Date of last
wrdinery crimes cxrcuding
1957
1966 1966°
1995 1991
1978 1975
1921 1910
1942 1944
1997
1976"
1997
1965 1964
1973
Ind. 1980

Note: Two dots (..) indicate that information is not available.

*“T'otnl 74 countries and temmitonics.

¥ year in which independence was achieved. No executions have taken place since that time.
The date of the last execution prior 1o independence is not available,

* Before that year.



Table 3

SMofaphlpnhhmthnmbulm:eoumuthnmmbruﬁm
crimes only’

R Date of abafiriva Dete of last

for ordinary erimes sxecution
Argentina 1984 1916
Bosnia and Herzegovina 1997 "
Brazil 1979 1855
Cyprus 1983 1962
El Salvador 1983 1973
Fiji 1999 1964
Israe! 1954 1962
Latvia 1999 1996
Malta 1971 1943
Mexico . 1930
Peru 1979 1979

Note: Two dots (..) indicate that information is not available.
*Total 11 countries.
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;:::o(uﬁhlpnnhhmlhnmhﬂlm countries and territories that can be considered
abolitionist de facto”
Commtry or berritory Dats of last
execution
Albania® 1995
Antigua and Barbuda 1989
Armenia® 1991
Barbados 1984
Belize 1986
Beain 1989
Bhutan 1964
Brunei Darussalam 1957
Burkino Faso 1989
Central African Republic -
Congo 1982
Céte d-lvoire 1960
Dominica 1986
Eritren’ 1989
Gaboti 1989
Gambia 1981
Grenada 1978
Guinea 1984
Jamnica 1988
Lao Peopless Democratic Republic 1989
Madagascar 1958
Maldives 1952
Mali 1980
Mauritania

1989



Country or territory M;‘t
Myanmar 1989
Naum 1968
Niger 1976
Papua New Guinea 1950
Qatar 1989
Samoa 1962
Senegal 1967
Sri Lanka 1976
Suriname 1982
Swaziland 1989
Togo 1979
Tonga 1982
Turkey 1984
Yugoslavia 1989

Note: Two dots () indicate that information is not available.

* Total 38 countries and territories.

* Although the last execution took place in 1995, in June 1996, the President of the Parhament
announced, in a signed declamation in preparation for its entry into the Council of Enrope, that
Albania would put into place a morstorium on executions until such time as the death penalty
was abolished.

¢ Although the last execution taok place in 1991, in its response to the questionnaire, Armenia
classified itself as abolitionist de facto on the grounds that a Bill to abolish the death penalty
was before Padiament in 1999.

! Eritrea became independent in 1993,

*Year in which independence was achieved. No executions have taken place since that time.
‘The date of the last execution prior to independence is not available.
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Table §

Countries and territories that have abolished capital punishment since 1985°

Offences fur whick eapital pusizkmest
waz obalishesd
Countryor feeritary (in chromatagice] order} Year
All offences s
offences
Australia 1985 .
Germany 1987 )
Haiti 1987 .
Liechtenstein 1987 .
Cambodia 1989 .
New Zealand 1989 .
Romania 1989 .
Slovenia 1989 .
Andorra 1990 .
Czech Republic 1990 .
Hungary 1950 .
Ireland 1990 .
Mozambique 1990 a
Namibis 1990 .
Sao Tome and Principe 1990 .
Slavakin 1950 .
Croatia 1991 .
The former Yugosiav Republic of Macedonia 1991 .
Angola 1992 .
Paraguay 1992 .
Switzerland 1992 .
Guinea-Bissau 1993 .
Seychelles 1993 .



Offences for which capital puntzhmes)
waz abolithed
Coustryor fereiinry (in chromologleal order) Yeor
Al offences o;a::
Greece 1994 p
ltaly 1994 .
Djibouti 1995 .
Mauritius 1995 e
Republic of Moldova 1995 .
Spain 1995 .
Belgium 1996 .
Bolivia 1597 <
Bosnia and Herzegovina 1997 .
Georgia 1997 ¢
Nepal 1997 .
Poland 1997 v
South Africa 1997 *
Azerbaijan 1998 .
Bulgaria 1998 .
Cannda 1998 .
Estonin 1998 .
Lithuania 1998 &
United Kingdom of Great Britain and Northern 1998 .
freland
East Timor 1999 *
Latvin 1999 ’
Turkmenistan 1999 .
Ukraine 1999 .

* Total 46 countries and territories.
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Table 6

Protection of Human Rights and
International Convenant on Civil and

Convention on Humun Rights

ornﬂndmmcolﬂn.ﬂomexmumemvuﬂnfum
wmmwwmum

nwmu-mmmmu;«m

Signed Protocol  Ratified Protocel

No. & to the No. 6 ta the Signed Rarified
European European Second Optional Second Optional  Signed Protocol Ratlfied Protcol
o O gl Convention for  Conventina for the Prosocel to the Protocol jo the 10 the Amenican 1o the Amerioan
. the Protection of Protection of Internasional Irtermartional Convestion on Convention on
Human Rights  Muwsan Rights and  Convenant on Civil  Convenant on Civil Human Rights Human Rights
and Fundamental Fundamental  and Policital Rights  and Policital Righes
Freedomz Freedoms
Asia md the Pacific
Ausiralia X X (1990)
Nepa! X X (199%)
New Zealaod X X (1930)
Seychelles X X (19%4)
Luns America and the
Carivbean
Bzl X (1934) X (1994)
Colombia X X (19973
Costa Rica X X (1998} X {9 X (1994)
Eeuador X X (1) X (1990) X (1994)
Hoaduras X
Nicanugsa X X (1990)
Pannmna X X (1993) X (1920) X
Pamaguay X (199)
Ureguay X X X X (1994)
Venerueln X X X X
Eastern Europe
Albania X
Azerbaijan X
Bosma aad X
Herzegavina
Bulgaria X (1999) X (1999) X (1999)
Croatia X {1996} X9 X X {1995)
Crech Republic X (1931) X (1992
Estonis X (1993) X (199%)
Georgia X (1999 X (1939) X 1199
Hungary X (1990) X (1992} X X 11994}
Latvia X(1959) X (1999)
Lithuania X (1999) X(1999)
Poland X (1599)
Republic of X (1996) X (1997
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Signed Protocol  Ratified Protocol
No. 6 1o the No. 6 to the Signed Rosified
Europesn Fwapean  Secuwd Optional Second Gptlonal  Signed Protocol Rutifiedd Protocel
Comvention far  Convention for the Protacol to the Profocal tothe 10 the American.  fo the American
Cowitry (b region) the Protection of  Protection of International International  Conventioa on  Convention o
Human Rights  Humen Rights and Convenaar an Civil  Caavenunt ox Civll Human Rights  Human Rights
and Fundamental Fundomental end Policital Rights and Policital Rights
Froedoms Freedowms
Moldova
Romania X (1993) X {1994) X X (1991)
Russian Federation X (1997)
Slovakia X (1991) X (1692) X (1998) X (1999)
Sloveria X (1993) X (1994) X X (1994)
The forme:
Yugosiav
Republic of X (1996) X (1957) X X (1995)
Macsdonia
Ulmice X (1997) X (2000)
Afica
Djiboutt X X
Mozambigus x X (1993)
Namihia X X (1994)
Weaem Eampe
Andoms X (1996) X (1996)
Auatria X {1983) X (1984) x X (1993)
Belgium X (1983) X (199%) X X (1998)
Cyprs X (1999) X (1699) X X (1999)
Denmark X (1983} X (1983) X % (1994)
Fintand X (1989) X (1950) X X (1991)
Feanee X (1983) X {1986)
Germaay X (1983) X (1489) X X (1992)
Ceroor X (1983) X (1998) X X (1997
Ieeland % (1985) X (1987) X X (1991
Instand X (1994) X (1994) X % (1993)
Taaly X (1983) X {1988) X X (1995)
Laechienssein X (19990) X (1990) X X (1998)
Luxembeoary X (1983) X (1985) X X (1992)
Malta X X (1991) X X (1994)
Neterdands X (1983) X (1986) X X (1591)
Norway X {1983) X (1988) X X (1991)
Pottugal X (198) X (1986) X X (1999)
San Marioa % (1989) X (1949)
Spain X {1983) X (198%) X X (o9
Sucden X (1983} X (1984) % X (1990)
Switzerand X (1983) X (1957 X X (1994)
United Kingdom ol
Gireat Brtain and X (1999) X (1999) X (1999) X (1999)




* Withdrew reservation in 1997,
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Annex I1

Safeguards guaranteeing protection of the rights of those facing
the death penalty

|, The safeguards guaranteoing protection of the rights of those facing the death penalty, as
contained in the annex to Economic and Social Council resolution 1984/50 of 25May 1964, meas
follows.

(a) incountries which have not sbolished the death penalty, capital punishment may be
imposed only for the most gerious crimes, it being understood that their scope should not go
beyond intentional crimes with lethal or other extremely grave CORSEQUENCES;

(b) Caplulpunishmcmmybeimposedmly forncrhncfotwhichkh:dcampanhyis
prescribed by law af the time of its commission, it being understood that if, subsequent to the
commission of the crime, provision is made by law for the imposition of a lighter penalty, the
offender shall benefit thereby,

(c) Personsbelow lSyuuol’sgnnhetimcom\ccmnmissionofthe crime shall not be
sentenced to death, nor shall the death sentence be carried out on pregnant wamen, or on new
mothers, or on persons who have become insane;

(d) Capital punishment may be imposed only when the guilt of the person charged is
based upou clear and convincing evidence leaving no room for an alternative explanation of the
facts:

(¢ Capital punishment may only be carried out pursuant 1o & final judgement rendered
by a competent court after legal process which gives ail possible safeguards to ensure & fair trinl,
at Jeast equal 1o those contained in article 14 of the International Covenant on Civil und Political
Rights, including the right of anyone suspected of or charged with a crime for which capital

v

punishment may be imposed to adeqguate legal nssistance at all stages of the proceedings:

() Anyone sentenced to death shall have the right to appeal to a court of higher
jurisdiction, and steps should be taken to ensure that such appeals shall become mandatory;

(g) Anyone sentenced to death shafl have the right to seek pardon, of commutation of
sentence; pardon or commutation of sentence may be granted inall cases of capital punishment,

(h) Capital punishment shall not be carried out pending any appeal or other recourse
procedure or other proceeding relating 1o pardon or commutation of the sentence;

(i)  Where capital punishment OCCUFS, it shall be carmed out 50 8510 inflict the minimum
possible suffering.

LR
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2 Further to the above-mentioned safeguards, the Council, in its resolution 1989/64 of 24
May 1989, recommended that Member States take steps to implement the safeguards and
strengthen further the protection of the rights of those facing the death penalty, where
applicable by:

(o) Affaﬂinsq)wiﬂmdonmpamfxingchugﬁfmwhichm:dmhpmlty
= provided by allowing time and facilities for the preparation of their defence, including the
adequate assistance of counsel at every stage of the proceedings, sbove and beyond the
protection afforded in non-capital cases;

(b) Providing for mandatory appeals of review with provisions for clemency or pardon
in all cases of capital offence;

(c) Establishing 8 maximum age beyond which a petson may not be sentenced to death
or executed;

(d) Eliminating the death peoalty for persons suffering from mental retardation or
extremely limited meatal competence, whether at the stage of sentence of excoution.

3. Further, the Council in its resolution 1996715 of 23 July 1996:

(a) Noted that, during the period covered by the report of the Sectetary -Generzl on
capital punishment and implementation of the safeguards guaranteeing protection of the rights
of those facing the death penalty, an increasing number of countries had abolished the death
penalty and others had followed a policy reducing the number of capital offences, and had

declared that they had not sentenced any offender to that penalty, while still others had retained
itand a few had reintroduced it;

(b) Called upon Member States in which the death penalty had not been abolished to
effectively apply the safeguards guarantecing protection of the rights of those facing the death
penalty, in which it was stated that capital punishment might be imposed for only the most
serious crimes, it being understood that their scope shauld not go beyond intentional crimes
with lethal or other extremely grave consequences;

(¢) Encouraged Member States in which the death penalty had not been abolished to
ensure that each defendant facing a possible death sentence was given all guarantees (o ensure
a fair trial, a5 contained in article 14 of the {nternational Covenant on Civil and Political Rights,
und bearing in mind the Basic Principles on the Independence of the Judicinry," the Basic
Principles on the Role of Lawyers,’ the Guidelines on the Role of Prosecutors. the Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,'and
the Standard Minimum Rules for the Treatment of Prisoners;

(d) Alsoencouraged Member States in which the death penalty had not been abolished
to ensure that defendants who did not sufficiently understand the language used in court were

fully informed, by way of interpretation or translation, of all the charges against them and the
content of the relevant evidence defiberated in court;

{¢) Called upon Member States in which the death penalty might be carried out to allow
adequate time for the preparation of appeals to a court of higher jurisdiction and for the



mlcﬁmoflppulpmeedins&uwellupdﬁonsf«cleuwy. in order to cffectively apply
rules 5 and 8 of the safeguards guaranteeing protection of the rights of those facing the death
penalty;

() Alsocalled upon Member States in which the death penalty might be carried out to
ensure that officials involved in decisions to carry out an execution were fully informed of the
status of appeals and petitions for clemency of the prisoner in question;

(g) Urged Member States in which the death pendtymigtubcmﬁedommcﬁecﬁvdy
npplylheSmﬂuthhmdemfwtthofm«ainmwwmamhhmm

the suffering of prisoners under seatence of death and to avoid any exucerbation of such
suffering.
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