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Editorial

Welcome to the fourth edition in 2013 of NEAIS: the Newsletter on European Asylum Issues.

This newsletter is designed for judges who need to keep up to date with European developments in the area
of asylum. NEAIS contains European legislation and jurisprudence on four central themes regarding asylum:
(1) qualification for protection; (2) procedural safeguards; (3) responsibility sharing and (4) reception
conditions of asylum seekers.

On each theme NEAIS provides a list of: (a) measures already adopted, (b) measures in preparation and (c)
relevant jurisprudence (of CJEU, ECtHR, CAT, CCPR and national courts). On all other issues regarding
Migration and borders law we would refer the reader to the other newsletter: NEMIS, the Newsletter on
European Migration Issues.

We would like to draw your attention to some recent developments.

Common European Asylum System

After over four years of negotiations, the legislation for the second phase of the Common European Asylum
System has now all been adopted. The focus now moves to implementation of these measures, with the Dublin
rules due to be implemented in the New Year (just after the deadline to implement the revised qualification
Directive) and the other measures due to be implemented by July 2015.

Interpretation of Refugee Convention

The German Oberlandesgericht Bamberg has asked for a preliminary ruling on the interpretation of Art. 31 of
the Refugee Convention which pardons the usage of falls passport by refugees. This raises the interesting
question whether the CJEU will reformulate the question as a question on the interpretation of Union Law or
that it will consider the issue inadmissible.

Homosexuality

The Dutch Council of State (highest court in asylum cases) requested for two more or less related preliminary
rulings. The first was about the relationship between criminal laws that specifically target homosexuals and the
concept of membership of a particular social group in the context of persecution. In the joined X. Y. & Z cases
(C-199/12) the CJEU answers this by stating that the existence of criminal laws, which specifically target
homosexuals, supports the finding that those persons must be regarded as forming a particular social group.
Furthermore, the CJEU rules that the criminalisation of homosexual acts per se does not constitute an act of
persecution. However, a term of imprisonment which sanctions homosexual acts and which is actually applied
in the country of origin which adopted such legislation must be regarded as being a punishment which is
disproportionate or discriminatory and thus constitutes an act of persecution. Finally, the CJEU adds that the
competent authorities cannot reasonably expect, in order to avoid the risk of persecution, the applicant for
asylum to conceal his homosexuality in his country of origin or to exercise reserve in the expression of his
sexual orientation.

The second request (C-148/13) is as simple as problematic. It raises the question how one can assess and
establish the credibility of an applicant’s declarations regarding sexual orientation and how far such an
assessment may go. One might even ask whether this type of assessment needs a completely different
paradigm. This case is still pending.

Nijmegen, 10 November 2013, Carolus Griitters & Tineke Strik
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1 Qualification for Protection

1.1 Qualification for Protection: Adopted Measures

Directive 2004/83 Qualification

On minimum standards for the qualification and status of third country nationals or stateless persons
as refugees or as persons

* (0J2004 L 304/12 [impl. date: 10 Oct. 2006]
* Revised by Dir. 2011/95
CJEU Judgments
New < CJEUC-199/12,X, Y, Z [7 Nov. 2013] [art. 9(1)(a); 10(1)(d)]
@ CJEU C-364/11, El Kott a.o. [19 Dec. 2012] [art. 12(1)(a)]
@ CJEU C-277/11, M. M. [22 Nov. 2012] [art. 4(1)]
@ CJEU C-71/11 and C-99/11, Y. and Z. [5 Sep. 2012]  [art. 2(c) and 9(1)(a)]
& CJEU C-57/09 & C-101/09, B. and D. [9 Nov. 2010] [art. 12(2)(b) & (¢)]
@ CJEU C-31/09, Bolbol [17 June 2010] [art. 12(1)(a)]
& CJEU C-175/08, Abdullah a.o. [2 Mar. 2010] [art. 2(c), 11 & 14]
& CJEU C-465/07, Elgafaji [17 Feb. 2009] [art. 2(e), 15(c)]
CJEU pending cases
New < CJEU C-472/13, Shepherd [pending] [art. 9(2)+12(2)]
New < CJEU C-373/13, T. [pending] [art. 21(2)+(3)]
& CJEU C-148/13, A4, B, C. [pending]
@ CJEU C-604/12, H.N. [pending]
& CJEU C-285/12, Diakite [pending] [art. 15(¢)]
National Judgments
@ Germany: BVerwGE 10 C 23.12 [20 Feb. 2013] [art. 9(1)]
@ Belgium: 218.075 [16 Feb. 2012] [art. 15(b)]
@ Germany: BVerwGE 10 C 13.10 [17 Nov. 2011] [art. 2(e), 4(4), 15(¢c)]
See further: § 1.3
Directive 2011/95 Qualification I1

Revised directive on standards for the qualification of third-country nationals or stateless persons as
beneficiaries of international protection

* 0J2011L337/9 [impl. date: Dec. 2013] UK, IRL opt out
* Recast of Dir. 2004/83

Directive 2001/55 Temporary Protection
On minimum standards for giving temporary protection in the event of a mass influx of displaced
persons

* 0J2001L212/12

ICCPR Anti-Torture
International Covenant on Civil and Political Rights
* 999 UNTS 14668 [impl. date: 1976]
% art. 7: Prohibition of torture or cruel, inhuman or degrading treatment or punishment
CCPR Views

@ CCPR 1763/2008, Ernst Sigan Pillai et al. v CAN [25 Mar. 2011] [art. 7 (qual.)]
@ CCPR 1544/2007, Mehrez Ben Abde Hamida v. CAN [11 May 2010] [art. 7 (qual.)]
See further: § 1.3

CAT Anti-Torture
UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
* 1465 UNTS 85 [impl. date: 1987]
% art. 3: Protection against Refoulement
CAT Views
@ CAT 391/2009, M.A.M.A. et al. v SWE [10 July 2012] [art. 3 (qual.)]
@ CAT 381/2009, Abolghasem Faragollah et al. v CH [21 Nov. 2011] [art. 3 (qual.)]
CAT 379/2009, Bakatu-Bia v SWE [3 June 2011] [art. 3 (qual.)]
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2013/4

[v-ad

& CAT 336/2008, Harminder Singh Khalsa v CHE
& CAT 339/2008, Said Amini v DNK

& CAT 373/2009, M.A. and L.G. v SWE

@ CAT 300/2006, A.T. v FRA

& CAT 281/2005, E.P. v AZE

& CAT 279/2005, C.T. and K.M. v SWE

& CAT 233/2003, Agiza v SWE

& CAT 43/1996, Talav SWE

See further: § 1.3

[26 May 2011]
[30 Nov. 2010]
[19 Nov. 2010]
[11 May 2007]
[1 May 2007]

[22 Jan. 2007]

[20 May 2005]
[15 Nov. 1996]

[art.
[art.
[art.
[art.
[art.
[art.
[art.
[art.

3 (qual.)]
3 (qual.)]
3 (qual.)]
3 (qual.)]
3 (qual.)]
3 (qual.)]
3 (qual.)]
3 (qual.)]

ECHR Non-Refoulement
European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols
* ETS 005 [impl. date: 1953]
% art. 3: Prohibition of Torture, Inhuman or Degrading Treatment or Punishment
ECtHR Judgments
New @ ECtHR Ap.no. 10466/11, R.J. v FRA [19 Sep. 2013] [art. 3 (qual.)]
New @ ECtHR Ap.no. 886/11, K.A.B. v SWE [5 Sep. 2013]  [art. 3 (qual.)]
New @ ECtHR Ap.no. 61204/09, 1. v. SWE [5 Sep. 2013]  [art. 3 (qual.)]
@ ECtHR Ap.no. 71680/10, A. a.0. v SWE [27 June 2013] [art. 3 (qual.)]
@ ECtHR Ap.no. 50094/10, M.E. v FRA [6 June 2013]  [art. 3 (qual.)]
@ ECtHR Ap.no. 25393/10, Rafaa v FRA [30 May 2013] [art. 3 (qual.)]
@ ECtHR Ap.no. 18372/10, Mo.M. v FRA [18 Apr. 2013] [art. 3 (qual.)]
@ ECtHR Ap.no. 17299/12, Aswat v UK [16 Apr. 2013] [art. 3 (qual.)]
@ ECtHR Ap.no. 70073/10 & 44539/11, H. and B. v UK [9 Apr. 2013]  [art. 3 (qual.)]
@ ECtHR Ap.no. 2964/12, LK. v AUT [28 Mar. 2013] [art. 3 (qual.)]
@ ECtHR Ap.no. 60367/10, S.H.H. v UK [29 Jan. 2013] [art. 3 (qual.)]
@ ECtHR Ap.no. 33809/08, Labsi v SK [15 May 2012] [art. 3 (qual.)]
@ ECtHR Ap.no. 52077/10, S.F. v SWE [15 May 2012] [art. 3 (qual.)]
@ ECtHR Ap.no. 24027/07, Babar Ahmad v UK [10 Apr. 2012] [art. 3 (qual.)]
@ ECtHR Ap.no. 27765/09, Hirsi v ITA [23 Feb. 2012] [art. 3 (qual.)]
@ ECtHR Ap.no. 8139/09, Othman v UK [17 Jan. 2012] [art. 3 (qual.)]
@ ECtHR Ap.no. 23505/09, N. v SWE [20 July 2010] [art. 3 (qual.)]
@ ECtHR Ap.no. 25904/07, N.A. v UK [17 July 2008] [art. 3 (qual.)]
@ ECtHR Ap.no. 1948/04, Salah Sheekh v NL [11 Jan. 2007] [art. 3 (qual.)]
@ ECtHR Ap.no. 24245/03, D. v TUR [22 June 2006] [art. 3 (qual.)]
@ ECtHR Ap.no. 2345/02, Said v NL [5 July 2005]  [art. 3 (qual.)]
@ ECtHR Ap.no. 58510/00, Venkadajalasarma v NL ~ [17 Feb. 2004] [art. 3 (qual.)]
@ ECtHR Ap.no. 40035/98, Jabariv TUR [11 July 2000] [art. 3 (qual.)]
@ ECtHR Ap.no. 24573/94, H.L.R. v FRA [27 Apr. 1997] [art. 3 (qual.)]
@ ECtHR Ap.no. 13163/87, Vilvarajah v UK [30 Oct. 1991] [art. 3 (qual.)]
@ ECtHR Ap.no. 15576/89, Cruz Varas v SWE [20 Mar. 1991] [art. 3 (qual.)]
@ ECtHR Ap.no. 14038/88, Soering v UK [7 July 1989]  [art. 3 (qual.)]
@ ECtHR Ap.no. 2964/12, LK. v AUT [28 Mar. 2013] [art. 3 (qual.)]
See further: § 1.3
1.2 Qualification for Protection: Proposed Measures
* nothing to report
1.3 Qualification for Protection: Jurisprudence
1.3.1 CJEU Judgments on Qualification for Protection
@ CJEU C-199/12, X, Y, Z, [7 Nov. 2013]
* interpr. of Dir. 2004/83: Qualification [art. 9(1)(a); 10(1)(d)]
%« ref. from 'Raad van State' (Netherlands)
4 Newsletter on European Asylum Issues — for Judges NEAIS 2013/4 (Oct.)
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(1.3.1: Qualification for Protection: Jurisprudence: CJEU Judgments)

* Joined cases C-199, 200, 201/12. The court ruled on the issue whether homosexuals - for the the
assessment of the grounds of persecution - may be regarded as being members of a social group.
Art. 10(1)(d) must be interpreted as meaning that the existence of criminal laws, such as those at
issue in each of the cases in the main proceedings, which specifically target homosexuals, supports
the finding that those persons must be regarded as forming a particular social group.

Article 9(1), read together with Article 9(2)(c), must be interpreted as meaning that the
criminalisation of homosexual acts per se does not constitute an act of persecution. However, a
term of imprisonment which sanctions homosexual acts and which is actually applied in the country
of origin which adopted such legislation must be regarded as being a punishment which is
disproportionate or discriminatory and thus constitutes an act of persecution.

Article 10(1)(d), read together with Article 2(c), must be interpreted as meaning that only
homosexual acts which are criminal in accordance with the national law of the Member States are
excluded from its scope. When assessing an application for refugee status, the competent
authorities cannot reasonably expect, in order to avoid the risk of persecution, the applicant for
asylum to conceal his homosexuality in his country of origin or to exercise reserve in the expression
of his sexual orientation.

@ CJEU C-364/11, El Kott a.o., [19 Dec. 2012]
interpr. of Dir. 2004/83: Qualification [art. 12(1)(a)]
ref. from 'Févarosi Birosag' (Hungary)

*

The cessation of protection or assistance from organs or agencies of the UN other than the UNHCR
‘for any reason’ includes the situation in which a person who, after actually availing himself of
such protection or assistance, ceases to receive it for a reason beyond his control and independent
of his volition. It is for the competent national authorities of the MS responsible for examining the
asylum application made by such a person to ascertain, by carrying out an assessment of the
application on an individual basis, whether that person was forced to leave the area of operations
of such an organ or agency, which will be the case where that person’s personal safety was at
serious risk and it was impossible for that organ or agency to guarantee that his living conditions
in that area would be commensurate with the mission entrusted to that organ or agency.

The fact that a person is ipso facto ‘entitled to the benefits of the directive’ means that that MS must
recognise him as a refugee within the meaning of Article 2(c) of the directive and that person must
automatically be granted refugee status, provided always that he is not caught by Article 12(1)(b)
or (2) and (3) of the directive.

& CJEU C-277/11, M.M., [22 Nov. 2012]
interpr. of Dir. 2004/83: Qualification [art. 4(1)]
ref. from 'High Court' (Ireland)

The requirement that the MS concerned cooperate with an applicant for asylum, as stated in the
second sentence of Article 4(1)OD, cannot be interpreted as meaning that, where a foreign national
requests subsidiary protection status after he has been refused refugee status and the competent
national authority is minded to reject that second application as well, the authority is on that basis
obliged — before adopting its decision — to inform the applicant that it proposes to reject his
application and notify him of the arguments on which it intends to base its rejection, so as to enable
him to make known his views in that regard.

However, in the case of a system such as that established by the national legislation at issue in the
main proceedings, a feature of which is that there are two separate procedures, one after the other,
for examining applications for refugee status and applications for subsidiary protection
respectively, it is for the national court to ensure observance, in each of those procedures, of the
applicant’s fundamental rights and, more particularly, of the right to be heard in the sense that the
applicant must be able to make known his views before the adoption of any decision that does not
grant the protection requested. In such a system, the fact that the applicant has already been duly
heard when his application for refugee status was examined does not mean that that procedural
requirement may be dispensed with in the procedure relating to the application for subsidiary
protection.

@ CJEU C-71/11 and C-99/11, Y. and Z., [5 Sep. 2012]

interpr. of Dir. 2004/83: Qualification [art. 2(c) and 9(1)(a)]
ref. from 'Bundesverwaltungsgericht' (Germany)

1. Articles 9(1)(a) OD means that not all interference with the right to freedom of religion which
infringes Article 10(1) EU Charter is capable of constituting an ‘act of persecution’ within the

*

*
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*

*

*

*

meaning of that provision of the QD;

— there may be an act of persecution as a result of interference with the external manifestation of
that freedom, and

— for the purpose of determining whether interference with the right to freedom of religion which
infringes Article 10(1) EU Charter may constitute an ‘act of persecution’, the competent authorities
must ascertain, in the light of the personal circumstances of the person concerned, whether that
person, as a result of exercising that freedom in his country of origin, runs a genuine risk of, inter
alia, being prosecuted or subject to inhuman or degrading treatment or punishment by one of the
actors referred to in Article 6 QD.

2. Article 2(c) OD must be interpreted as meaning that the applicant’s fear of being persecuted is
well founded if, in the light of the applicant’s personal circumstances, the competent authorities
consider that it may reasonably be thought that, upon his return to his country of origin, he will
engage in religious practices which will expose him to a real risk of persecution. In assessing an
application for refugee status on an individual basis, those authorities cannot reasonably expect the
applicant to abstain from those religious practices.

CJEU C-57/09 & C-101/09, B. and D., [9 Nov. 2010]

interpr. of Dir. 2004/83: Qualification [art. 12(2)(b) & (c)]

ref. from 'Bundesverwaltungsgericht' (Germany)

The fact that a person has been a member of an organisation (which, because of its involvement in
terrorist acts, is on the list forming the Annex to Common Position 2001/931/CFSP on the
application of specific measures to combat terrorism) and that that person has actively supported
the armed struggle waged by that organisation, does not automatically constitute a serious reason
for considering that that person has committed ‘a serious non-political crime’ or ‘acts contrary to
the purposes and principles of the United Nations.

CJEU C-31/09, Bolbol, [17 June 2010]
interpr. of Dir. 2004/83: Qualification [art. 12(1)(a)]
ref. from 'Févarosi Birdsag' (Hungary)

Right of a stateless person, i.e. a Palestinian, to be recognised as a refugee on the basis of the
second sentence of Article 12(1)(a)

CJEU C-175/08, Abdullah a.o., [2 Mar. 2010]

interpr. of Dir. 2004/83: Qualification [art. 2(c), 11 & 14]

ref. from 'Bundesverwaltungsgericht' (Germany)

When the circumstances which resulted in the granting of refugee status have ceased to exist and
the competent authorities of the Member State verify that there are no other circumstances which
could justify a fear of persecution on the part of the person concerned either for the same reason as
that initially at issue or for one of the other reasons set out in Article 2(c) of Directive 2004/83, the
standard of probability used to assess the risk stemming from those other circumstances is the same
as that applied when refugee status was granted.

CJEU C-465/07, Elgafaji, [17 Feb. 2009]

interpr. of Dir. 2004/83: Qualification [art. 2(e), 15(c)]

ref. from 'Raad van State' (Netherlands)

Minimum standards for determining who qualifies for refugee status or for subsidiary protection
status - Person eligible for subsidiary protection - Article 2(e) - Real risk of suffering serious harm
- Article 15(c) - Serious and individual threat to a civilian’s life or person by reason of
indiscriminate violence in situations of armed conflict

1.3.2 CJEU pending cases on Qualification for Protection

*

CJEU C-481/13, Qurbani

interpr. of Refugee Convention [art. 31]

ref. from 'Oberlandesgericht Bamberg' (Germany)

Art. 31 of the Refugee Convention prohibits states parties from imposing penalties on refugees who
enter with false documents. The principle question here is for the CJEU to decide whether a
question on the interpretation of the Refugee Convention is admissible or not.

Or, stated otherwise, will the CJEU reformulate this request for a preliminary ruling as question on
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*

*

*

*

*

the interpretation of European Union Law?

CJEU C-472/13, Shepherd
interpr. of Dir. 2004/83: Qualification [art. 9(2)+12(2)]
ref. from 'Bayerisches Verwaltungsgericht Miinchen' (Germany)

On the meaning of persecution in the context of a person who cannot reconcile the performance of
military service with his conscience and is faced with dishonourable discharge from the army, the
imposition of a prison sentence and the social ostracism and disadvantages associated therewith.
CJEU C-373/13, T.

interpr. of Dir. 2004/83: Qualification [art. 21(2)+(3)]

ref. from "Verwaltungsgerichtshof Baden Wiirttemberg' (Germany)

Is the revocation or termination of the residence permit issued to a beneficiary of refugee status (by
expulsion under national law, for example) permissible under European Law only in cases where
the conditions laid down in Article 21(3) in conjunction with (2) of the Qual.Dir (I or II) are
satisfied?

CJEU C-148/13, 4, B, C.

interpr. of Dir. 2004/83: Qualification

ref. from 'Raad van State' (Netherlands)

Joined cases: C-148, 149, 150/13. On how to establish homosexual orientation.

CJEU C-604/12, H.N.
interpr. of Dir. 2004/83: Qualification
ref. from 'Supreme Court' (Ireland)

On the connectivity of subsidiary protection and refugee status. Hearing: 17 Oct. 2013
CJEU C-285/12, Diakite

interpr. of Dir. 2004/83: Qualification [art. 15(c)]
ref. from 'Raad van State' (Belgium)

On the meaning of “internal conflict”. Hearing 29 May 201 3.

1.3.3 ECtHR Judgments and decisions on Qualification for Protection

&=
*

*

*

ECtHR Ap.no. 10466/11, R.J. v FRA, [19 Sep. 2013]
violation of ECHR [art. 3 (qual.)]

The applicant is a Tamil asylum seeker who claims to have been persecuted by the Sri Lankan
authorities because of his ethnic origin and his political activities in support of the LTTE.

The ECtHR reiterates that there is no generalised risk of treatment contrary to art. 3 for all Tamils
returned to Sri Lanka, but only for those applicants representing such interest to the authorities that
they may be exposed to detention and interrogation upon return. Therefore, the risk has to be
assessed on an individual basis, taking into account the relevant factors (see: V.A4. v. UK (17 July
2008)).

Even while there were certain credibility issues concerning the applicant’s story, the Court puts
emphasis on the medical certificate precisely describing his wounds. As the nature, gravity and
recent infliction of these wounds create a strong presumption of treatment contrary to art. 3, and as
the French authorities have not effectively rebutted this presumption, the Court considers that the
applicant had established the risk that he might be subjected to ill-treatment upon return. Art. 3
would therefore be violated in case of his expulsion.

ECtHR Ap.no. 886/11, K.A.B. v SWE, [5 Sep. 2013]

no violation of ECHR [art. 3 (qual.)]

The applicant is a Somali asylum seeker, originating from Mogadishu. He applied for asylum in
2009, claiming that he had fled Somalia due to persecution by the Islamic Courts and al-Shabaab, in
particular by telephone calls threatening him to stop spreading Christianity. While the Swedish
authorities intended to deport the applicant to Somaliland, the ECtHR did not find it sufficiently
substantiated that he would be able to gain admittance and to settle there. The Court therefore
assessed his situation upon return to Somalia in the context of the conditions prevailing in
Mogadishu, his city of origin.

NEAIS 2013/4 (Oct.) Newsletter on European Asylum Issues — for Judges 7
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*

*

The general situation of violence in Mogadishu was assessed in the light of the criteria applied in
Sufi and Elmi v. UK (28 June 2011). Against the background of recent information, in particular
concerning al-Shabaab, the Court’s majority held that the security situation in Mogadishu has
improved since 2011 or the beginning of 2012, as the general level of violence has decreased. The
situation is therefore not, at present, of such a nature as to place everyone present in the city at a
real risk of treatment contrary to arts. 2 or 3.

The two dissenting judges consider the majority’s analysis of the general situation deficient and its
conclusions premature, due to the unpredictable nature of the conflict and the volatility and
instability of the situation in Mogadishu.

As regards the applicant’s personal situation, the Court refers to the careful examination of the case
by the Swedish authorities, and the extensive reasons given for their conclusions. It further notes
that the applicant does not belong to any group at risk of being targeted by al-Shabaab, and
allegedly has a home in Mogadishu where his wife lives, the Court concludes that he had failed to
make it plausible that he would face a real risk of being killed or subjected to ill-treatment upon
return there.

ECtHR Ap.no. 61204/09, I. v. SWE, [5 Sep. 2013]
violation of ECHR [art. 3 (qual.)]

A family of Russian citizens of Chechen origin applied for asylum in Sweden and submitted that
they had been tortured in Chechnya and were at risk of further ill-treatment upon return to Russia.
Despite the current situation in Chechnya, the ECtHR considers the unsafe general situation not
sufficiently serious to conclude that the return of the applicants to Russia would amount to a
violation of art. 3.

As far as the applicants’ individual situation is concerned, the ECtHR notes that the Swedish
authorities did not as such question that Mr. I had been subjected to torture. However, they had
found that he had not established with sufficient certainty why he had been subjected to it and by
whom, and had thus found reason to question the credibility of his statements. In line with the
Swedish authorities, the ECtHR finds that the applicants had failed to make it plausible that they
would face a real risk of ill-treatment.

However, the Court emphasises that the assessment of a real risk for the persons concerned must be
made on the basis of all relevant factors which may increase the risk of ill-treatment. Due regard
should be given to the possibility that a number of individual factors may not, when considered
separately, constitute a real risk, but when taken cumulatively and considered in a situation of
general violence and heightened security, the same factors may give rise to a real risk.

It was noted that Mr. I has significant and visible scars on his body, and the medical certificates
held that the wounds could be consistent with his explanations as to both timing and extent of the
ill-treatment. Thus, in case of a body search in connection with his possible detention and
interrogation by the FSB or local law-enforcement officials upon return, these would immediately
see that Mr. I has been subjected to ill-treatment in recent years, which could indicate that he took
active part in the second war in Chechnya. Taking those factors cumulatively, in the special
circumstances of the case, the Court finds that there were substantial grounds for believing that the
applicants would be exposed to a real risk of treatment contrary to art. 3 if deported to Russia.

ECtHR Ap.no. 71680/10, A. a.0. v SWE, [27 June 2013]

no violation of ECHR [art. 3 (qual.)]

The eight cases concerned ten Iraqi nationals having applied for asylum in Sweden. Their
applications had been rejected by the Swedish Migration Board and the Migration Board, and the
ECtHR noted that both of these authorities had given extensive reasons for their decisions. The
Court further noted that the general situation in Iraq was slowly improving, and concluded that it
was not so serious as to cause by itself a violation of art. 3 in the event of a person’s return to the
country. For all ten applicants, the Court considered that relocation to other regions of Iraq would
be a reasonable alternative.

The applicants in two of the cases alleged to be at risk of being victims of honour-related crimes,
and the Court found that the events that had led the applicants to leave Iraq strongly indicated that
they would be in danger upon return to their home towns. The Court also found these applicants
unable to seek protection from the authorities in their home regions of Iraq, nor would any
protection provided be effective, given reports that ‘honour killings’ were being committed with
impunity. However, these two applicants were considered able to relocate to regions away from
where they were persecuted by a family or clan, as tribes and clans were region-based powers and
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there was no evidence to show that the relevant clans or tribes in their cases were particularly
influential or powerful or connected with the authorities or militia in Iraq. Furthermore, the two
applicants were both Sunni Muslims and there was nothing to indicate that it would be impossible
or even particularly difficult for them to find a place to settle where they would be part of the
majority or, in any event, be able to live in relative safety.

The applicants in the other six cases were Iraqi Christians whom the Court considered able to
relocate to the three northern governorates of Dahuk, Erbil and Sulaymaniyah, forming the
Kurdistan Region of northern Iraq. According to international sources, this region was a relatively
safe area where the rights of Christians were generally being respected and large numbers of this
group had already found refuge. The Court pointed to the preferential treatment given to the
Christian group as compared to others wishing to enter the Kurdistan Region, and to the apparent
availability of identity documents for that purpose. Neither the general situation in that region,
including that of the Christian minority, nor any of the applicants’ personal circumstances
indicated the existence of a risk of inhuman or degrading treatment. Furthermore, there was no
evidence to show that the general living conditions would not be reasonable, the Court noting in
particular that there were jobs available in Kurdistan and that settlers would have access to health
care as well as financial and other support from UNHCR and local authorities.

ECtHR Ap.no. 50094/10, M.E. v FRA, [6 June 2013]
violation of ECHR [art. 3 (qual.)]

The applicant was an Egyptian belonging to the Coptic Christian community in his country of
origin where he had been exposed to a number of attacks due to his religious belief. His reports of
these incidents to the police had been unsuccessful, and before leaving Egypt in 2007 he was
accused of proselytizing for which he was sentenced in absentia to 3 years of imprisonment.

The ECtHR referred to reports on numerous instances of violence and other persecution against
Coptic Christians in Egypt in 2010-11, and on reluctance of Egyptian authorities to prosecute the
perpetrators, and found no evidence that the situation had improved. The Court found strong
evidence that the applicant would be a potential prime target for persecution and violence as a
convicted proselytizer, whether free or imprisoned, and pointed to the serious doubt about on the
applicant’s ability to receive adequate protection from the Egyptian authorities. Given his
background and the situation of Coptic Christians in Egypt, art. 3 would be violated in case of
enforcement of the decision to deport the applicant.

Contrary to the judgment in IM. v. France [2 February 2012 — see NEAIS 2012/1 p. 10], the
ECtHR did not consider the examination of this case in the French ‘fast-track’ asylum procedure
incompatible with art. 13. The Court emphasised the very substantial delay in the applicant’s
lodging of his asylum request (almost 3 years) and the fact that he had been able to lodge an appeal
with suspensive effect against the removal order as well as an asylum request with suspensive
effect. Given his delay, the applicant could not validly argue that the reduced and very short
deadlines to prepare the asylum request in the special procedure had affected the accessibility of
the remedies available to him, and there was therefore no violation of art. 13 in conjunction with
art. 3.

ECtHR Ap.no. 25393/10, Rafaa v FRA, [30 May 2013]

violation of ECHR [art. 3 (qual.)]

The Moroccan authorities had requested the applicant’s extradition from France under an
international arrest warrant for acts of terrorism. The applicant initiated procedures contesting his
extradition, and a parallel procedure requesting asylum in France.

While the French asylum authorities apparently recognised the risk of ill-treatment in Morocco due
to the applicant’s alleged involvement in an Islamist terrorist network, the Court reconfirmed the
absolute nature of the prohibition under art. 3 and the impossibility to balance the risk of ill-
treatment against the reasons invoked in support of expulsion. Given the human rights situation in
Morocco and the persisting ill-treatment of persons suspected of participation in terrorist activities,
and the applicant’s profile, the Court considered the risk of violation of art. 3 in case of his return
to be real.

ECtHR Ap.no. 18372/10, Mo.M. v FRA, [18 Apr. 2013]

violation of ECHR [art. 3 (qual.)]

The applicant had been accused of spying for the rebels in Chad, and had been taken into custody
for five days, interrogated and subjected to torture. In addition, his shop had been destroyed, his
possessions confiscated, and his family threatened.
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The Court held the general situation in Chad to give cause for concern, particularly for persons
suspected of collaboration with the rebels. As regards the applicant’s personal situation, the Court
considered the medical certificates produced by him as sufficient proof of the alleged torture. As to
his risk of ill-treatment in case of return, the Court noted that he had produced a warrant issued by
the authorities against him, the authenticity of which had not been seriously disputed by the French
Government. Due to the reasoning given by the French authorities and the fact that they had not
been able to examine some of the evidence produced by the applicant, the Court could not rely on
the French courts’ assessment of the applicant’s risk. Due to his profile, the medical certificates
and the past and present situation in Chad, the Court found a real risk that he would be subjected
to treatment contrary to art. 3.

ECtHR Ap.no. 17299/12, Aswat v UK, [16 Apr. 2013]
violation of ECHR [art. 3 (qual.)]

An alleged international terrorist who had been detained in the UK pending extradition to the USA
claimed that such extradition would not be compatible with art. 3. The case was originally
processed together with Babar Ahmad a.o. v. UK (24027/07), but was adjourned in order to obtain
further information. The Court distinguished this case from the former one, due to the severity of
the applicant’s mental health condition. In light of the medical evidence there was a real risk that
extradition would result in a significant deterioration of the applicant’s mental and physical health,
amounting to treatment in breach of art. 3. The Court pointed to his uncertain future in an
undetermined institution, possibly the highly restrictive regime in the ‘supermax’ prison ADX
Florence, and to the different and potentially more hostile prison environment than the high-
security psychiatric hospital in the UK where the applicant was currently detained.

ECtHR Ap.no. 70073/10 & 44539/11, H. and B. v UK, [9 Apr. 2013]
no violation of ECHR [art. 3 (qual.)]

Both cases concerned the removal to Kabul of failed Afghan asylum seekers who had claimed to be
at risk of ill-treatment by Taliban in Afghanistan due to their past work as a driver for the UN and
as an interpreter for the US forces, respectively. Given the similar factual and legal background the
ECtHR decided to join the two cases. The UK Government was proposing to remove the applicants
directly to Kabul, and the cases therefore essentially deal with the adequacy of Kabul as an internal
flight alternative. It had not been claimed that the level of violence in Afghanistan was such that
any removal there would necessarily breach ECHR art. 3. The Court found no evidence to suggest
that there is a general situation of violence such that there would be a real risk of ill-treatment
simply by virtue of being returned to Afghanistan.

The Court pointed to the disturbing picture of attacks carried out by the Taliban and other armed
anti-government forces in Afghanistan on civilians with links to the international community, with
targeted killing of civilians associated with, or perceived as supporting, the Afghan Government or
the international community. Thus, the Court quoted reports about an ‘alarming trend’ of the
assassination of civilians by anti-government forces, and the continuing conduct of a campaign of
intimidation and assassination. At the same time the Court considered that there is insufficient
evidence at the present time to suggest that the Taliban have the motivation or the ability to pursue
low level collaborators in Kabul or other areas outside their control.

H. had left the Wardak province as an infant and had moved to Kabul where he had lived most of
his life with his family. He had worked as a driver for the UN in Kabul between 2005 and 2008.
Like the UK authorities, the ECtHR found no reason to suggest either that he had a high profile in
Kabul such that he would remain known there or that he would be recognised elsewhere in
Afghanistan as a result of his work.

B. had until early 2011 worked as an interpreter for the US forces in Kunar province with no
particular profile, and had not submitted any evidence or reason to suggest that he would be
identified in Kabul or that he would come to the adverse attention of the Taliban there. The Court
pointed out that the UK Tribunal had found him to be an untruthful witness and found no reason to
depart from this finding of fact. As regards B.’s claim that he would be unable to relocate to Kabul
because he would be destitute there, the ECtHR noted that he is a healthy single male of 24 years,
and found that he had failed to submit evidence suggesting that his removal to Kabul, an urban
area under Government control where he still has family members including two sisters, would be
in violation of art. 3.

@ ECtHR Ap.no. 2964/12, LK. v AUT, [28 Mar. 2013]

*

violation of ECHR [art. 3 (qual.)]
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* The applicant was a Russian of Chechen origin, claiming that his removal to Russia would expose
him to risk of ill-treatment as his family had been persecuted in Chechnya. His father had been
working the security services of former separatist President Maskarov, and had been murdered in
2001. The applicant claimed to have been arrested four times, threatened and at least once severely
beaten by Russian soldiers in the course of an identity check in 2004. Together with his mother, he
left Chechnya in 2004 and applied for asylum in Austria later that year. Both asylum applications
were dismissed.

While the applicant had withdrawn his appeal, allegedly due to wrong legal advice, his mother was
recognised as a refugee and granted asylum in appeal proceedings in 2009. The Austrian
authorities did not, in the applicant’s subsequent asylum proceedings, examine the connections
between his and his mother’s cases, but held that his reasons for flight had been sufficiently
thoroughly examined in the first proceedings.

The ECtHR was not persuaded that the applicant’s grievance had been thoroughly examined, and
therefore assessed his case in the light of the domestic authorities’ findings in his mother’s case
which had accepted her reasons for flight as credible. There was no indication that the applicant
would be at a lesser risk of persecution upon return to Russia than his mother, and the alternative
of staying in other parts of Russia had been excluded in her case as well.

In addition to the assessment of the applicant’s individual risk, the Court observed the regularly
occurring human rights violations and the climate of impunity in Chechnya, notwithstanding the
relative decrease in the activity of armed groups and the general level of violence. The Court
referred to is numerous judgments finding violations of ECHR arts. 2 and 3, and to reports about
practices of reprisals and collective punishment of relatives and suspected supporters of alleged
insurgents as well as occurrences of targeted human rights violations.

While there were thus substantial grounds to believe that the applicant would face a real risk of
treatment contrary to art. 3 if returned to Russia, his mental health status — described as post-
traumatic stress disorder and depression — was not found to amount to such very exceptional
circumstances as required to raise a separate issue under art. 3.

@ ECtHR Ap.no. 60367/10, S.H.H. v UK, [29 Jan. 2013]
no violation of ECHR [art. 3 (qual.)]

* The applicant had been seriously injured during a rocket launch in Afghanistan in 2006 and left
disabled, following several amputations, for the UK in 2010. His asylum application had been
refused, and he was refused permission to appeal this decision.

The Court reiterated that ECHR art. 3 does not imply an obligation on States to provide all illegal
immigrants with free and unlimited health care. Referring to the applicant’s assertion that disabled
persons were at higher risk of violence in the armed conflict in Afghanistan, the Court held that
expulsion would only be in violation of art. 3 in very exceptional cases of general violence where
the humanitarian grounds against removal were compelling. It pointed out that the applicant had
not complained that his removal to Afghanistan would put him at risk of deliberate ill-treatment
from any party, nor that the levels of violence were such as to entail a breach of art. 3.

The Court emphasised that the applicant had received both medical treatment and support
throughout the four years he had spent in Afghanistan after his accident. It did not accept the
applicant’s claim that he would be left destitute due to total lack of support upon return to
Afghanistan, as he had not given any reason why he would not be able to make contact with his
family there.

@ ECtHR Ap.no. 33809/08, Labsi v SK, [15 May 2012]
violation of ECHR [art. 3 (qual.)]

*  An Algerian man, convicted in France of preparing a terrorist act, and convicted in his absence in
Algeria of membership of a terrorist organisation, had been expelled to Algeria upon rejection of
his asylum request in Slovakia. On the basis of the existing information about the situation in
Algeria for persons suspected of terrorist activities, the Court found that there had been substantial
grounds for believing that he faced a real risk of being exposed to treatment contrary to art. 3. The
responding government’s invocation of the security risk represented by the applicant was dismissed
due to the absolute guarantee under art. 3. Assurances given by the Algerian authorities
concerning the applicant’s treatment upon return to Algeria were found to be of a general nature,
and they had proven insufficient since the request for a visit by a Slovak official to the applicant,
held in detention upon return, had not been followed.

The applicant’s expulsion only one working day after the Slovak Supreme Court’s judgment,
upholding the dismissal of his asylum request, had effectively prevented him from attempting

*

*
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redress by a complaint to the Slovak Constitutional Court.

Expulsion of the applicant in disregard of an interim measure issued by the Court under Rule 39,
preventing the Court from properly examining his complaints and from protecting him against
treatment contrary to art. 3, was a violation of the right to individual application under art. 34.

ECtHR Ap.no. 52077/10, S.F. v SWE, [15 May 2012]
violation of ECHR [art. 3 (qual.)]

Observing that the human rights situation in Iran gives rise to grave concern, and that the situation
appears to have deteriorated since the Swedish domestic authorities determined the case and
rejected the applicants’ request for asylum in 2008-09, the Court noted that it is not only the
leaders of political organisations or other high-profile persons who are detained, but that anyone
who demonstrates or in any way opposes the current regime in Iran may be at risk of being
detained and ill-treated or tortured. Acknowledging that the national authorities are best placed to
assess the facts and the general credibility of asylum applicants’ story, the Court agreed that the
applicant’s basic story was consistent notwithstanding some uncertain aspects that did not
undermine the overall credibility of the story. While the applicants’ pre-flight activities and
circumstances were not sufficient independently to constitute grounds for finding that they would be
in risk of art. 3 treatment if returned to Iran, the Court found that they had been involved in
extensive and genuine political and human rights activities in Sweden that were of relevance for the
determination of the risk on return, given their existing risk of identification and their belonging to
several risk categories. Thus, their sur place activities taken together with their past activities and
incidents in Iran lead the Court to conclude that there would be substantial grounds for believing
that they would be exposed to a real risk of treatment contrary to art. 3 if deported to Iran in the
current circumstances.

ECtHR Ap.no. 24027/07, Babar Ahmad v UK, [10 Apr. 2012]
no violation of ECHR [art. 3 (qual.)]

In a case concerning six alleged international terrorists who have been detained in the UK pending
extradition to the USA, the Court held that neither their conditions of detention at a ‘supermax’
prison in USA (ADX Florence) nor the length of their possible sentences (mandatory sentence of
life imprisonment without the possibility parole for one of the applicants, and discretionary life
sentences for the others) would make such extradition being in violation of art. 3.

ECtHR Ap.no. 27765/09, Hirsi v ITA, [23 Feb. 2012]
interpr. of ECHR [art. 3 (qual.)]

For the first time the Court applied Article 4 of Protocol no. 4 (collective expulsion) in the
circumstance of aliens who were not physically present on the territory of the State, but in the high
seas. Italy was also held responsible for exposing the aliens to a treatment in violation with article
3 ECHR, as it transferred them to Libya 'in full knowledge of the facts' and circumstances in Libya.

ECtHR Ap.no. 8139/09, Othman v UK, [17 Jan. 2012]
no violation of ECHR [art. 3 (qual.)]
referral to the Grand Chamber requested; refused by the ECtHR Panel on 9 May 2012

Notwithstanding widespread and routine occurrence of torture in Jordanian prisons, and the fact
that the applicant as a high profile Islamist was in a category of prisoners frequently ill-treated in
Jordan, the applicant was held not to be in real risk of ill-treatment if being deported to Jordan,
due to the information provided about the ‘diplomatic assurances’ that had been obtained by the
UK government in order to protect his Convention rights upon deportation; the Court took into
account the particularities of the memorandum of understanding agreed between the UK and
Jordan, as regards both the specific circumstances of its conclusion, its detail and formality, and
the modalities of monitoring the Jordanian authorities’ compliance with the assurances.

Holding that ECHR art. 5 applies in expulsion cases, but that there would be no real risk of
flagrant breach of art. 5 in respect of the applicant’s pre-trial detention in Jordan.

Holding that deportation of the applicant to Jordan would be in violation of ECHR art. 6, due to
the real risk of flagrant denial of justice by admission of torture evidence against him in the retrial
of criminal charges.

& ECtHR Ap.no. 23505/09, N. v SWE, [20 July 2010]

*

violation of ECHR [art. 3 (qual.)]
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* The Court observed that women are at particular risk of ill-treatment in Afghanistan if perceived as
not conforming to the gender roles ascribed to them by society, tradition and even the legal system.
The Court could not ignore the general risk to which she might be exposed should her husband
decide to resume their married life together, or should he perceive her filing for divorce as an
indication of an extramarital relationship; in these special circumstances, there were substantial
grounds for believing that the applicant would face various cumulative risks of reprisals falling
under Art. 3 from her husband, his or her family, and from the Afghan society.

@ ECtHR Ap.no. 25904/07, N.A. v UK, [17 July 2008]
violation of ECHR [art. 3 (qual.)]

* The Court has never excluded the possibility that a general situation of violence in the country of
destination will be of a sufficient level of intensity as to entail that any removal thereto would
necessarily breach Art. 3, yet such an approach will be adopted only in the most extreme cases of
general violence where there is a real risk of ill-treatment simply by virtue of an individual being
exposed to such violence on return

@ ECtHR Ap.no. 1948/04, Salah Sheekh v NL, [11 Jan. 2007]
violation of ECHR [art. 3 (qual.)]

* There was a real chance that deportation to ‘relatively safe’ areas in Somalia would result in his
removal to unsafe areas, hence there was no ‘internal flight alternative’ viable. The Court
emphasised that even if ill-treatment be meted out arbitrarily or seen as a consequence of the
general unstable situation, the asylum seeker would be protected under Art. 3, holding that it
cannot be required that an applicant establishes further special distinguishing features concerning
him personally in order to show that he would be personally at risk.

@ ECtHR Ap.no. 24245/03, D. v TUR, [22 June 2006]
violation of ECHR [art. 3 (qual.)]

*  Deportation of woman applicant in view of the awaiting execution of severe corporal punishment in
Iran would constitute violation of Art. 3, as such punishment would inflict harm to her personal
dignity and her physical and mental integrity; violation of Art. 3 would also occur to her husband
and daughter, given their fear resulting from the prospective ill-treatment of D.

@ ECtHR Ap.no. 2345/02, Said v NL, [5 July 2005]
violation of ECHR [art. 3 (qual.)]

*  Asylum seeker held to be protected against refoulement under Art. 3; the Dutch authorities had
taken the failure to submit documents establishing his identity, nationality, or travel itinerary as
affecting the credibility of his statements; the Court instead found the applicant’s statements
consistent, corroborated by information from Amnesty International, and thus held that substantial
grounds had been shown for believing that, if expelled, he would be exposed to a real risk of
illtreatment as prohibited by Art. 3

@ ECtHR Ap.no. 58510/00, Venkadajalasarma v NL, [17 Feb. 2004]

no violation of ECHR [art. 3 (qual.)]

*  Current situation in Sri Lanka makes it unlikely that Tamil applicant would run a real risk of being
subject to ill-treatment after his expulsion from the Netherlands

& ECtHR Ap.no. 40035/98, Jabari v TUR, [11 July 2000]

* violation of ECHR [art. 3 (qual.)]

*  Holding violation of Article 3 in case of deportation that would return a woman who has committed
adultery to Iraq.

@ ECtHR Ap.no. 24573/94, H.L.R. v FRA, [27 Apr. 1997]

no violation of ECHR [art. 3 (qual.)]

*  Finding no violation of Article 3 in case of expulsion of a citizen of Columbia as there was no
'relevant evidence' of risk of ill-treatment by non-state agents, whereby authorities 'are not able to
obviate the risk by providing adequate protection'.

@ ECtHR Ap.no. 13163/87, Vilvarajah v UK, [30 Oct. 1991]

no violation of ECHR [art. 3 (qual.)]

*  Finding no breach of Art. 3 although applicants claimed to have been subjected to ill-treatment
upon return to Sri Lanka; this had not been a foreseeable consequence of the removal of the

*

£
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*
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*
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applicants, in the light of the general situation in Sri Lanka and their personal circumstances; a
mere possibility of ill-treatment is not in itself sufficient to give rise to a breach of Art. 3, and there
existed no special distinguishing features that could or ought to have enabled the UK authorities to
foresee that they would be treated in this way.

ECtHR Ap.no. 15576/89, Cruz Varas v SWE, [20 Mar. 1991]
no violation of ECHR [art. 3 (qual.)]

Recognizing the extra-territorial effect of Art. 3 similarly applicable to rejected asylum seekers,
finding no Art. 3 violation in expulsion of Chilean national denied asylum, noting that risk
assessment by State Party must be based on facts known at time of expulsion.

ECtHR Ap.no. 14038/88, Seering v UK, [7 July 1989]

violation of ECHR [art. 3 (qual.)]

Holding extradition from UK to USA of German national charged with capital crime and at risk of
serving on death row is a violation of Article 3 recognising the extra-territorial effect of the ECHR.

1.3.4 CAT Views on Qualification for Protection

@ CAT 391/2009, M.A.M.A. et al. v SWE, [10 July 2012]

*

*

*

*

*

violation of CAT [art. 3 (qual.)]

As to the State party’s position in relation to the assessment of the first complainant’s risk of being
subjected to torture, the Committee notes that the State party has accepted that it appeared not
unlikely that he would still attract the interest of the Egyptian authorities due to his family
relationship with the convicted murderer of President al-Sadat, even though the events took place a
long time ago. Furthermore, his Internet activities in Sweden, questioning whether the real
murderers of President al-Sadat were convicted and punished, should also be taken into account in
this context. Finally, the State party has accepted that it could not be excluded that the rest of the
family would also attract the interest of the Egyptian authorities. It specifically pointed out that the
second complainant had allegedly been subjected to harsh treatment by the Egyptian security
police and the third complainant had allegedly been repeatedly raped by police officers while in
Egyptian custody. Consequently, it was not possible to fully exclude that he would be exposed to
similar treatment if returned to Egypt.

The Committee against Torture therefore concludes that the enforcement of the order to expel
complainants to Egypt would constitute a violation of article 3 of the Convention.

CAT 381/2009, Abolghasem Faragollah et al. v CH, [21 Nov. 2011]
violation of CAT [art. 3 (qual.)]

The Committee is of the opinion that in the light of all the circumstances, including the general
human rights situation in Iran, the personal situation of the claimant, who continues to engage in
opposition activities for the Democratic Association for Refugees and whose son has been granted
refugee status, and bearing in mind its preceding jurisprudence, the Committee is of the opinion
that he could well have attracted the attention of the Iranian authorities. The Committee therefore
considers that there are substantial ground for believing that he would risk being subjected to
torture if returned to Iran. The Committee notes that Iran is not a State Party to the CAT and the
complainant therefore would be deprived of the legal option of recourse.

CAT 379/2009, Bakatu-Bia v SWE, [3 June 2011]
violation of CAT [art. 3 (qual.)]

The present human rights situation in the Democratic Republic of the Congo, is such that, in the
prevailing circumstances, substantial grounds exist for believing that the complainant is at risk of
being subjected to torture if returned to the Democratic Republic of the Congo.

CAT 336/2008, Harminder Singh Khalsa v CHE, [26 May 2011]
violation of CAT [art. 3 (qual.)]

The Committee notes that the complainants are well known to the Indian authorities because of
their political activities in Switzerland and their leadership roles in the Sikh community abroad.
The Committee accordingly considers that the complainants have provided sufficient evidence that
their profile is sufficiently high to put them at risk of torture if arrested.

The Committee notes the State party’s submission that that numerous Sikh militants are back in
India, that Sikhs live in great numbers in different states and therefore the complainants have the
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option to relocate to another Indian state from their state of origin. The Committee, however,
observes that some Sikhs, alleged to have been involved in terrorist activities have been arrested by
the authorities upon arrival at the airport and immediately taken to prisons and charged with
various offences. The Committee also takes note of the evidence submitted that the Indian police
continued to look for the complainants and to question their families about their whereabouts long
after they had fled to Switzerland. In light of these considerations, the Committee does not consider
that they would be able to lead a life free of torture in other parts of India.

@ CAT 339/2008, Said Amini v DNK, [30 Nov. 2010]
violation of CAT [art. 3 (qual.)]

* In assessing the risk of torture in the present case, the Committee notes the complainant’s
contention that there is a foreseeable risk that he will be torture if returned to Iran based on his
claims of past detention and torture, as a result of his political activities, and the recommencement
of his political activities upon arrival in Denmark. It notes his claim that the State party did not
take his allegations of torture into account, and that it never formed a view on the veracity of the
contents of his medical reports, which allegedly prove that he had in fact been tortured.

@ CAT 373/2009, M.A. and L.G. v SWE, [19 Nov. 2010]
violation of CAT [art. 3 (qual.)]

* Return of longtime PKK member to Turkey where he is wanted under anti-terrorism laws would
constitute a breach of art. 3.

@ CAT 300/2006, A.T. v FRA, [11 May 2007]

violation of CAT [art. 3 (qual.)]

* Violation of the Convention when France charged dual French/Tunisian national of terrorism,
revoked his French citizenship, and expelled him to Tunisia while his asylum and CAT claims were
still pending.

= CAT 281/2005, E.P. v AZE, [1 May 2007]

violation of CAT [art. 3 (qual.)]

* Violation of the Convention when Azerbaijan disregarded Committee’s request for interim
measures and expelled applicant who had received refugee status in Germany back to Turkey
where she had previously been detained and tortured.

@ CAT 279/2005, C.T. and K.M. v SWE, [22 Jan. 2007]
violation of CAT [art. 3 (qual.)]

*  Rwandan women repeatedly raped in detention in Rwanda by state officials have substantial
grounds to fear torture if returned while ethnic tensions remain high. Complete accuracy seldom to
be expected of victims of torture, and inconsistencies in testimony do not undermine credibility if
they are not material.

@ CAT 233/2003, Agiza v SWE, [20 May 2005]

violation of CAT [art. 3 (qual.)]

* The non-refoulement under CAT is absolute even in context of national security concerns;
insufficient diplomatic assurances were obtained by sending country.

& CAT 43/1996, Tala v SWE, [15 Nov. 1996]

violation of CAT [art. 3 (qual.)]

* Contradictions and inconsistencies in testimony of asylum seeker attributed to post-traumatic stress
disorder resulting from torture.

*

*

*

*

*

*

*

1.3.5 CCPR Views on Qualification for Protection

@ CCPR 1763/2008, Ernst Sigan Pillai et al. v CAN, [25 Mar. 2011]
* violation of ICCPR [art. 7 (qual.)]

* The Committee notes the argument invoked by the State party regarding the harm being the
necessary and foreseeable consequence of the deportation to Sri Lanka. In that respect the
Committee recalls its General Comment No. 31 in which it refers to the obligation of States parties
not to extradite, deport, expel or otherwise remove a person from their territory where there are
substantial grounds for believing that there is a real risk of irreparable harm. The Committee
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further notes that the diagnosis of Mr. Pillai's post-traumatic stress disorder led the Immigration
and Refugee Board to refrain from questioning him about his earlier alleged torture in detention.
The Committee is accordingly of the view that the material before it suggests that insufficient
weight was given to the authors' allegations of torture and the real risk they might face if deported
to their country of origin, in the light of the documented prevalence of torture in Sri Lanka.
Notwithstanding the deference given to the immigration authorities to appreciate the evidence
before them, the Committee considers that further analysis should have been carried out in this
case. The Committee therefore considers that the removal order issued against the authors would
constitute a violation of Article 7 of the Covenant if it were enforced.

CCPR 1544/2007, Mehrez Ben Abde Hamida v. CAN, [11 May 2010]
violation of ICCPR [art. 7 (qual.)]

The CCPR observes that the State party refers mainly to the decisions of various authorities which
have rejected the author’s applications essentially on the grounds that he lacks credibility, having
noted inconsistencies in his statements and the lack of evidence in support of his allegations. The
Committee observes that the standard of proof required of the author is that he establishes that
there is a real risk of treatment contrary to article 7 as a necessary and foreseeable consequence of
his expulsion to Tunisia. The CCPR notes that the State party itself, referring to a variety of
sources, says that torture is known to be practised in Tunisia, but that the author does not belong to
one of the categories at risk of such treatment. The Committee considers that the author has
provided substantial evidence of a real and personal risk of his being subjected to treatment
contrary to article 7 of the Covenant, on account of his dissent in the Tunisian police, his six-month
police detention, the strict administrative surveillance to which he was subjected and the wanted
notice issued against him by the Ministry of the Interior which mentions his “escape from
administrative surveillance”. These facts have not been disputed by the State party. The Committee
gives due weight to the author’s allegations regarding the pressure put on his family in Tunisia.
Having been employed by the Ministry of the Interior, then disciplined, detained and subjected to
strict surveillance on account of his dissent, the Committee considers that there is a real risk of the
author being regarded as a political opponent and therefore subjected to torture.

1.3.6 National Judgments on Qualification for Protection

@ Germany: BVerwGE 10 C 23.12, [20 Feb. 2013]

*

*

*

*

*

interpr. of Dir. 2004/83: Qualification [art. 9(1)]

Baden-Wiirttemberg Higher Adminstrative Court
http://cmr.jur.ru.nl/neais/Germany/BVerwGE10C2312.pdf

The Federal Administrative Court holds that (consistently with the C-71/11 and C-9911 of 5
September 2012) the scope of protection of Article 9 (1) OD also includes the practice of religion in
public, including the right to propagate the faith or persuade others to accept it. Therefore the mere
prohibition of practising a religion may constitute an act of persecution within the meaning of
Article 9 (1), irrespectively of the extent to which the applicant is religiously active. There has to be
a considerable probability that the applicant’s life, limb or liberty will be threatened or will face
prosecution or inhuman or degrading treatment, and if the forbidden religious practice is
particularly important to the applicant in order to preserve his religious identity.

Belgium: 218.075, [16 Feb. 2012]
interpr. of Dir. 2004/83: Qualification [art. 15(b)]

The Council of State holds that membership of a group systematically targeted by ill-treatments can
constitute substantial grounds for believing that an applicant, if returned, would face a real risk of
suffering serious harms as defined in article 15(b) of the OD. It overturns a ruling of the inferior
court (the Council of Alien Law Litigation) that required the applicant to establish further
individual circumstances. Before the Council of State, the Belgian administration supports the
ruling of the inferior court by deducing from the Elgafaji ruling of the CJEU that the applicant’s
burden of proving that he is individually targeted only softens in situations of general violence as
defined in article 15(c) of the OD.

The Council of State disagrees with that interpretation of Elgafaji. It instead emphasises that
Elgafaji equates article 15(b) of the QD with article 3 ECHR. It then goes on considering that the
ECtHR, in the Saadi v. Italy case, held that membership to a group systematically targeted by ill-
treatments can give rise to protection under article 3 ECHR. Therefore the Council of State
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concludes that the protection of article 15(b) of the QD shall be afforded to applicants belonging to
a group systematically targeted by ill-treatments even though they do not show further individual

Germany: BVerwGE 10 C 13.10, [17 Nov. 2011]

interpr. of Dir. 2004/83: Qualification [art. 2(¢), 4(4), 15(c)]

Munich Higher Adm. Court

http://cmr.jur.ru.nl/neais/Germany/BVerwGE10C1310.pdf

(1) In order for a substantial individual danger to be presumed, Section 60 (7) Sentence 2 of the
Residence Act requires a considerable probability that the individual concerned will be threatened
with harm to the legally protected interests of life or limb.

(2) For a finding of the requisite density of danger, in addition to a quantitative determination of the

risk of death or injury, a general appraisal is also required that also assesses the situation for the
delivery of medical care

2 Asylum Procedure

2.1 Asylum Procedure: Adopted Measures

Directive 2005/85 Asylum Procedure
On minimum standards on procedures in Member States for granting and withdrawing refugee status
* 0J2005L 326/13 [impl. date: 1 Dec. 2007]
#* Revised by Dir. 2013/32
CJEU Judgments
@ CJEU C-175/11, H.I.D. [31 Jan. 2013] [art. 23(3), 23(4), 39]
@ CJEU C-69/10, Samba Diouf [28 July 2011]
@ CJEU C-133/06, Eur. Parliament v EU [6 May 2008]
See further: § 2.3
Directive 2013/32 Asylum Procedure II
On common procedures for granting and withdrawing international protection
* 0J2013 L 180/60 [impl. date: July 2015] UK, IRL opt in
#* Recast of Dir. 2005/85
CAT non-refoulement
UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
* 1465 UNTS 85 [impl. date: 1987]
# art. 3: Protection against Refoulement
CAT Views
@ CAT 379/2009, Bakatu-Bia v SWE [8 July 2011]  [art. 3 (proc.)]
@ CAT 319/2007, Nirma Singh v CAN [30 May 2011] [art. 22]
See further: § 2.3
ECHR effective remedy
European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols
* ETS 005 [impl. date: 1953]
# art. 3: Protection against Refoulement
art. 13: Right to Effective Remedy
ECtHR Judgments
& ECtHR Ap.no. 30471/08, Abdolkhani v TUR [22 Sep. 2009] [art. 13 (proc.)]
& ECtHR Ap.no. 14743/11, Abdulkhakov v RUS [2 Oct. 2012]  [art. 3 (proc.)]
& ECtHR Ap.no. 13284/04, Bader v SWE [8 Nov. 2005] [art. 3 (proc.)]
& ECtHR Ap.no. 25894/94, Bahaddar v NL [19 Feb. 1998] [art. 3 (proc.)]
& ECtHR Ap.no. 246/07, Ben Khemais v ITA [24 Feb. 2009] [art. 3 (proc.)]
& ECtHR Ap.no. 51564/99, Conka v BEL [5 Feb. 2002]  [art. 13 (proc.)]
& ECtHR Ap.no. 39630/09, El-Masri v MKD [13 Dec. 2012] [art. 13 (proc.)]
& ECtHR Ap.no. 25389/05, Gebremedhin v FRA [26 Apr. 2007] [art. 13 (proc.)]
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ECtHR Ap.no. 27765/09, Hirsi v ITA [23 Feb. 2012] [art. 3 (proc.)]
ECtHR Ap.no. 9152/09, LM. v. FRA [2 Feb. 2012]  [art. 13 (proc.)]
ECtHR Ap.no. 40035/98, Jabari v TUR [11 July 2000] [art. 3 (proc.)]
ECtHR Ap.no. 33809/08, Labsi v SVK [15 May 2012] [art. 13 (proc.)]
ECtHR Ap.no. 50094/10, M.E. v FRA [6 June 2013]  [art. 13 (proc.)]
ECtHR Ap.no. 30696/09, M.S.S. v BEL + GRC [21 Jan. 2011] [art. 3 (proc.)]
ECtHR Ap.no. 2283/12, Mohammed v AUT [6 June 2013] [art. 3 (proc.)]
ECtHR Ap.no. 38885/02, N. v FIN [26 July 2005] [art. 3 (proc.)]
ECtHR Ap.no. 39472/07, Popov . FRA [19 Jan. 2012] [art. 3 (proc.)]
ECtHR Ap.no. 33210/11, Singh v BEL [2 Oct. 2012]  [art. 13 (proc.)]
ECtHR Ap.no. 45223/05, Sultani v FRA [20 Sep. 2007] [art. 3 (proc.)]
ECtHR Ap.no. 12294/07, Zontul v GRC [17 Jan. 2012] [art. 3 (proc.)]

See further: § 2.3

2.2 Asylum Procedure: Proposed Measures

*

nothing to report

2.3 Asylum Procedure: Jurisprudence

2.3.1 CJEU Judgments on Asylum Procedure

&
*

*

*

CJEU C-175/11, H.I.D., [31 Jan. 2013]
interpr. of Dir. 2005/85: Asylum Procedure [art. 23(3), 23(4), 39]
ref. from 'High Court' (Ireland)

1. Article 23(3) and (4) must be interpreted as not precluding a MS from examining by way of
prioritised or accelerated procedure, in compliance with the basic principles and guarantees set
out in Chapter II of the Directive, certain categories of asylum applications defined on the basis of
the criterion of the nationality or country of origin of the applicant.

2. Article 39 must be interpreted as not precluding national legislation, such as that at issue in the
main proceedings, which allows an applicant for asylum either to lodge an appeal against the
decision of the determining authority before a court or tribunal such as the Refugee Appeals
Tribunal (Ireland), and to bring an appeal against the decision of that tribunal before a higher
court such as the High Court (Ireland), or to contest the validity of that determining authority’s
decision before the High Court, the judgments of which may be the subject of an appeal to the
Supreme Court (Ireland).

CJEU C-69/10, Samba Diouf, [28 July 2011]
interpr. of Dir. 2005/85: Asylum Procedure
ref. from "Tribunal Administratif (Luxembourg)

On (1) the remedy against the decision to deal with the application under an accelerated procedure
and (2) the right to effective judicial review in a case rejected under an accelerated procedure.

Art. 39 does not imply a right to appeal against the decision to assess the application for asylum in
an accelerated procedure, provided that the reasons which led to this decision can be subject to
judicial review within the framework of the appeal against the rejection of the asylum claim.

CJEU C-133/06, Eur. Parliament v EU, [6 May 2008]
interpr. of Dir. 2005/85: Asylum Procedure

Under Article 202 EC, when measures implementing a basic instrument need to be taken at
Community level, it is the Commission which, in the normal course of events, is responsible for
exercising that power. The Council must properly explain, by reference to the nature and content of
the basic instrument to be implemented, why exception is being made to that rule.

In that regard, the grounds set out in recitals 19 and 24 in the preamble to Directive 2005/85 on
minimum standards on procedures in Member States for granting and withdrawing refugee status,
which relate respectively to the political importance of the designation of safe countries of origin
and to the potential consequences for asylum applicants of the safe third country concept, are
conducive to justifying the consultation of the Parliament in respect of the establishment of the lists
of safe countries and the amendments to be made to them, but not to justifying sufficiently a
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reservation of implementing powers which is specific to the Council.

2.3.2 CJEU pending cases on Asylum Procedure

*

no cases pending

2.3.3 ECtHR Judgments and decisions on Asylum Procedure

@ ECtHR Ap.no. 30471/08, Abdolkhani v TUR, [22 Sep. 2009]

*

*

*

*

*

violation of ECHR [art. 13 (proc.)]

Holding a violation of Art. 13 in relation to complaints under Art. 3; the notion of an effective
remedy under Art. 13 requires independent and rigorous scrutiny of a claim to risk of refoulement
under Art. 3, and a remedy with automatic suspensive effect.

ECtHR Ap.no. 14743/11, Abdulkhakov v RUS, [2 Oct. 2012]
violation of ECHR [art. 3 (proc.)]

The applicant, an Uzbek national, applied for refugee status and asylum in Russia. The Russian
authorities arrested him immediately upon arrival as they had been informed that he was wanted in
Uzbekistan for involvement in extremist activities. The applicant claimed to be persecuted in
Uzbekistan due to his religious beliefs, and feared being tortured in order to extract confession to
offences. His application for refugee status was rejected, but his application for temporary asylum
was still pending.

The Russian authorities ordered the applicant’s extradition to Uzbekistan, referring to diplomatic
assurances given by the Uzbek authorities. However, the extradition order was not enforced, due to
an indication by the ECtHR of an interim measure under Rule 39. Meanwhile, the applicant was
abducted in Moscow, taken to the airport and brought to Tajikistan.

Extradition of the applicant to Uzbekistan, in the event of his return to Russia, was considered to
constitute violation of ECHR art. 3, due to the widespread ill-treatment of detainees and the
systematic practice of torture in police custody in Uzbekistan, and the fact that such risk would be
increased for persons accused of offences connected to their involvement with prohibited religious
organisations.

The Court found it established that the applicant’s transfer to Tajikistan had taken place with the
knowledge and either passive or active involvement of the Russian authorities. Tajikistan is not a
party to the ECHR, and Russia had therefore removed the applicant from the protection of his
rights under the ECHR. The Russian authorities had not made any assessment of the existence of
legal guarantees in Tajikistan against removal of persons facing risk of ill-treatment.

As regards this issue of potential indirect refoulement, the Court noted in particular that the
applicant’s transfer to Tajikistan had been carried out in secret, outside any legal framework
capable of providing safeguards against his further transfer to Uzbekistan without assessment of
his risk of ill-treatment there. Any extra-judicial transfer or extraordinary rendition, by its
deliberate circumvention of due process, was held to be contrary to the rule of law and the values
protected by the ECHR.

ECtHR Ap.no. 13284/04, Bader v SWE, [8 Nov. 2005]
violation of ECHR [art. 3 (proc.)]

Asylum seeker held to be protected against refoulement due to a risk of flagrant denial of fair trial
that might result in the death penalty,; such treatment would amount to arbitrary deprivation of life
in breach of Art. 2; deportation of both the asylum seeker and his family members would therefore
give rise to violations of Articles 2 and 3.

ECtHR Ap.no. 25894/94, Bahaddar v NL, [19 Feb. 1998]
no violation of ECHR [art. 3 (proc.)]

Although prohibition of ill-treatment contained in Article 3 of Convention is also absolute in
expulsion cases, applicants invoking this Article are not dispensed as a matter of course from
exhausting available and effective domestic remedies and normally complying with formal
requirements and time-limits laid down by domestic law.

In the instant case applicant failed to comply with time-limit for submitting grounds of appeal
(failed to request extension of time-limit even though possibility open to him) no special
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*

*

*

*

*

*

circumstances absolving applicant from compliance — even after time-limit had expired applicant
had possibility to lodge fresh applications to domestic authorities either for refugee status or for
residence permit on humanitarian grounds — Court notes at no stage during domestic proceedings
was applicant refused interim injunction against expulsion — thus no imminent danger of ill-
treatment.

ECtHR Ap.no. 246/07, Ben Khemais v ITA, [24 Feb. 2009]
violation of ECHR [art. 3 (proc.)]

Violation of Art. 3 due to deportation of the applicant to Tunisia; ‘diplomatic assurances’ alleged
by the respondent Government could not be relied upon; violation of Art. 34 as the deportation had
been carried out in spite of an ECtHR decision issued under Rule 39 of the Rules of Court.

ECtHR Ap.no. 51564/99, Conka v BEL, [5 Feb. 2002]
violation of ECHR [art. 13 (proc.)]

The detention of rejected Roma asylum seekers before deportation to Slovakia constituted a
violation of Art. 5; due to the specific circumstances of the deportation the prohibition against
collective expulsion under Protocol 4 Art. 4 was violated, the procedure followed by the Belgian
authorities did not provide an effective remedy in accordance with Art. 13, requiring guarantees of
suspensive effect.

ECtHR Ap.no. 39630/09, El-Masri v MKD, [13 Dec. 2012]
violation of ECHR [art. 13 (proc.)]

Whereas this case did not concern an asylum applicant, the ECtHR’s reasoning and conclusions
may be of interest in order to illustrate general principles of potential relevance to asylum cases
under ECHR arts. 3 and 13 as well.

The applicant, a German national of Lebanese origin, had been arrested by the Macedonian
authorities as a terrorist suspect, held incommunicado in a hotel in Skopje, handed over to a CIA
rendition team at Skopje airport, and brought to Afghanistan where he was held in US detention
and repeatedly interrogated, beaten, kicked and threatened until his release four months later.

The Court accepted evidence from both aviation logs, international reports, a German
parliamentary inquiry, and statements by a former Macedonian minister of interior as the basis for
concluding that the applicant had been treated in accordance with his explanations. In view of the
evidence presented, the burden of proof was shifted to the Macedonian government which had not
conclusively refuted the applicant’s allegations which there therefore considered as established
beyond reasonable doubt.

Macedonia was held to be responsible for the ill-treatment and unlawful detention during the entire
period of the applicant’s captivity. In addition, ECHR arts. 3 and 13 had been violated due to the
absence of any serous investigation into the case by the Macedonian authorities.

In two concurring opinions, ECtHR judges made further observations concerning the right to the
truth as a separate aspect of ECHR art. 13, or as inherent aspect of ECHR art. 3, respectively.

ECtHR Ap.no. 25389/05, Gebremedhin v FRA, [26 Apr. 2007]

violation of ECHR [art. 13 (proc.)]

Holding that the particular border procedure declaring ‘manifestly unfounded’ asylum applications
inadmissible, and refusing the asylum seeker entry into the territory, was incompatible with Art. 13
taken together with Art.3; emphasising that in order to be effective, the domestic remedy must have
suspensive effect as of right.

ECtHR Ap.no. 27765/09, Hirsi v ITA, [23 Feb. 2012]

interpr. of ECHR [art. 3 (proc.)]

For the first time the Court applied Article 4 of Protocol no. 4 (collective expulsion) in the
circumstance of aliens who were not physically present on the territory of the State, but in the high
seas. Italy was also held responsible for exposing the aliens to a treatment in violation with article
3 ECHR, as it transferred them to Libya 'in full knowledge of the facts' and circumstances in Libya.

ECtHR Ap.no. 2964/12, LK. v AUT, [28 Mar. 2013]

violation of ECHR [art. 3 (qual.)]

The applicant was a Russian of Chechen origin, claiming that his removal to Russia would expose
him to risk of ill-treatment as his family had been persecuted in Chechnya. His father had been
working the security services of former separatist President Maskarov, and had been murdered in
2001. The applicant claimed to have been arrested four times, threatened and at least once severely
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beaten by Russian soldiers in the course of an identity check in 2004. Together with his mother, he
left Chechnya in 2004 and applied for asylum in Austria later that year. Both asylum applications
were dismissed.

While the applicant had withdrawn his appeal, allegedly due to wrong legal advice, his mother was
recognised as a refugee and granted asylum in appeal proceedings in 2009. The Austrian
authorities did not, in the applicant’s subsequent asylum proceedings, examine the connections
between his and his mother’s cases, but held that his reasons for flight had been sufficiently
thoroughly examined in the first proceedings.

The ECtHR was not persuaded that the applicant’s grievance had been thoroughly examined, and
therefore assessed his case in the light of the domestic authorities’ findings in his mother’s case
which had accepted her reasons for flight as credible. There was no indication that the applicant
would be at a lesser risk of persecution upon return to Russia than his mother, and the alternative
of staying in other parts of Russia had been excluded in her case as well.

In addition to the assessment of the applicant’s individual risk, the Court observed the regularly
occurring human rights violations and the climate of impunity in Chechnya, notwithstanding the
relative decrease in the activity of armed groups and the general level of violence. The Court
referred to is numerous judgments finding violations of ECHR arts. 2 and 3, and to reports about
practices of reprisals and collective punishment of relatives and suspected supporters of alleged
insurgents as well as occurrences of targeted human rights violations.

While there were thus substantial grounds to believe that the applicant would face a real risk of
treatment contrary to art. 3 if returned to Russia, his mental health status — described as post-
traumatic stress disorder and depression — was not found to amount to such very exceptional
circumstances as required to raise an issue under art. 3.

@ ECtHR Ap.no. 9152/09, .M. v. FRA, [2 Feb. 2012]
violation of ECHR [art. 13 (proc.)]

* The Court therefore observed, with regard to the effectiveness of the domestic legal arrangements
as a whole, that while the remedies of which the applicant had made use had been available in
theory, their accessibility in practice had been limited by the automatic registration of his
application under the fast-track procedure, the short deadlines imposed and the practical and
procedural difficulties in producing evidence, given that he had been in detention and applying for
asylum for the first time.

@ ECtHR Ap.no. 40035/98, Jabari v TUR, [11 July 2000]
violation of ECHR [art. 3 (proc.)]

* Given the irreversible nature of the harm that might occur if the risk of torture or ill-treatment
alleged materialised and the importance which it attaches to Article 3, the notion of an effective
remedy under Article 13 requires independent and rigorous scrutiny of a claim that there exist
substantial grounds for fearing a real risk of treatment contrary to Article 3.

@ ECtHR Ap.no. 33809/08, Labsi v SVK, [15 May 2012]
violation of ECHR [art. 13 (proc.)]

*  An Algerian man, convicted in France of preparing a terrorist act, and convicted in his absence in
Algeria of membership of a terrorist organisation, had been expelled to Algeria upon rejection of
his asylum request in Slovakia. On the basis of the existing information about the situation in
Algeria for persons suspected of terrorist activities, the Court found that there had been substantial
grounds for believing that he faced a real risk of being exposed to treatment contrary to art. 3. The
responding government’s invocation of the security risk represented by the applicant was dismissed
due to the absolute guarantee under art. 3. Assurances given by the Algerian authorities
concerning the applicant’s treatment upon return to Algeria were found to be of a general nature,
and they had proven insufficient since the request for a visit by a Slovak official to the applicant,
held in detention upon return, had not been followed.

The applicant’s expulsion only one working day after the Slovak Supreme Court’s judgment,
upholding the dismissal of his asylum request, had effectively prevented him from attempting
redress by a complaint to the Slovak Constitutional Court.

Expulsion of the applicant in disregard of an interim measure issued by the Court under Rule 39,
preventing the Court from properly examining his complaints and from protecting him against
treatment contrary to art. 3, was a violation of the right to individual application under art. 34.

@ ECtHR Ap.no. 50094/10, M.E. v FRA, [6 June 2013]

*

*

*
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no violation of ECHR [art. 13 (proc.)]

The applicant was an Egyptian belonging to the Coptic Christian community in his country of
origin where he had been exposed to a number of attacks due to his religious belief- His reports of
these incidents to the police had been unsuccessful, and before leaving Egypt in 2007 he was
accused of proselytizing for which he was sentenced in absentia to 3 years of imprisonment.

The ECtHR referred to reports on numerous instances of violence and other persecution against
Coptic Christians in Egypt in 2010-11, and on reluctance of Egyptian authorities to prosecute the
perpetrators, and found no evidence that the situation had improved. The Court found strong
evidence that the applicant would be a potential prime target for persecution and violence as a
convicted proselytizer, whether free or imprisoned, and pointed to the serious doubt about on the
applicant’s ability to receive adequate protection from the Egyptian authorities. Given his
background and the situation of Coptic Christians in Egypt, art. 3 would be violated in case of
enforcement of the decision to deport the applicant.

Contrary to the judgment in LM. v. France (9152/09), the ECtHR did not consider the examination
of this case in the French ‘fast-track’ asylum procedure incompatible with art. 13. The Court
emphasised the very substantial delay in the applicant’s lodging of his asylum request (almost 3
years) and the fact that he had been able to lodge an appeal with suspensive effect against the
removal order as well as an asylum request with suspensive effect. Given his delay, the applicant
could not validly argue that the reduced and very short deadlines to prepare the asylum request in
the special procedure had affected the accessibility of the remedies available to him, and there was
therefore no violation of art. 13 in conjunction with art. 3.

ECtHR Ap.no. 30696/09, M.S.S. v BEL + GRC, [21 Jan. 2011]
violation of ECHR [art. 3 (proc.)]

A deporting State is responsible under ECHR Art. 3 for the foreseeable consequences of the
deportation of an asylum seeker to another EU Member State, even if the deportation is being
decided in accordance with the Dublin Regulation; the responsibility of the deporting State
comprises not only the risk of indirect refoulement by way of further deportation to risk of ill-
treatment in the country of origin, but also the conditions in the receiving Member State if it is
foreseeable that the asylum seeker may there be exposed to treatment contrary to Art. 3.

ECtHR Ap.no. 2283/12, Mohammed v AUT, [6 June 2013]
no violation of ECHR [art. 3 (proc.)]

The applicant Sudanese asylum seeker arrived in Austria via Greece and Hungary. The Austrian
authorities rejected the application and ordered his transfer to Hungary under the Dublin
Regulation. When placed in detention with a view to his forced transfer almost a year later, he
lodged a second asylum application which did not have suspensive effect in relation to the transfer
order.

The ECtHR considered the applicant’s initial claim against the Dublin transfer arguable, due to the
‘alarming nature’ of reports published in 2011-12 in respect of Hungary as a country of asylum
and in particular as regards Dublin transferees. His second application for asylum in Austria could
therefore not prima facie be considered abusively repetitive or entirely manifestly unfounded. In the
specific circumstances of the case, the applicant had been deprived of de facto protection against
forced transfer and of a meaningful substantive examination of his arguable claim concerning the
situation of asylum seekers in Hungary. Accordingly, art. 13 in conjunction with art. 3 had been
violated.

Despite the initially arguable claim against the Dublin transfer to Hungary, the Court noted the
subsequent legislative amendments and the introduction of additional legal guarantees concerning
detention of asylum seekers and their access to basic facilities. The applicant would therefore no
longer be at a real and individual risk of being subjected to treatment in violation of art. 3 upon
transfer to Hungary under the Dublin Regulation.

ECtHR Ap.no. 38885/02, N. v FIN, [26 July 2005]
violation of ECHR [art. 3 (proc.)]

Asylum seeker held to be protected against refoulement under Art. 3, despite the Finnish
authorities’ doubts about his identity, origin, and credibility; two delegates of the Court were sent
to take oral evidence from the applicant, his wife and a Finnish senior official; while retaining
doubts about his credibility on some points, the Court found that the applicant’s accounts on the
whole had to be considered sufficiently consistent and credible; deportation would therefore be in
breach of Art. 3.
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@ ECtHR Ap.no. 39472/07, Popov . FRA, [19 Jan. 2012]
* violation of ECHR [art. 3 (proc.)]

*  Although the applicants — a Kazakhstani couple and their two children aged 5 months and 3 years

— had been detained in an administrative detention centre authorised to accommodate families, the
conditions during their two weeks detention were held to have caused the children distress and to
have serious psychological repercussions. Thus, the children had been exposed to conditions
exceeding the minimum level of severity required to fall within the scope of ECHR art. 3, and this
provision had been violated in respect of the children. Since that minimum level of severity was not
attained as regards the parents, there was no violation of art. 3 in respect of these applicants.
ECHR art. 5 was violated in respect of the children, both because the French authorities had not
sought to establish any possible alternative to administrative detention (art. 5(1)(f)), and because
children accompanying their parents were unable to have the lawfulness of their detention
examined by the courts (art. 5(4)).
ECHR art. 8 was violated due to the detention of the whole family. As there had been no particular
risk of the applicants absconding, the interference with the applicants’ family life, resulting from
their placement in a detention centre for two weeks, had been disproportionate. In this regard the
Court referred to its recent case law concerning ‘the child’s best interest’ as well as to art. 3 of the
UN Convention on the Rights of the Child and to Directive 2003/9 on Reception Conditions.

@ ECtHR Ap.no. 71386/10, Savriddin v RUS, [25 Apr. 2013]
violation of ECHR [art. 3 (proc.), 5(4), 34]

* The applicant, a national of Tajikistan having been granted temporary asylum in Russia, had been
abducted in Moscow by a group of men, detained in a mini-van for one or two days and tortured,
and then taken to the airport from where he was flown to Tajikistan without going through normal
border formalities or security checks. In Tajikistan he had allegedly been detained, severely ill-
treated by the police, and sentenced to 26 years’ imprisonment for a number of offences.

Based on consistent reports about the widespread and systematic use of torture in Tajikistan, and
the applicant’s involvement in an organisation regarded as terrorist by the Tajik authorities, the
Court concluded that his forcible return to Tajikistan had exposed him to a real risk of treatment in
breach of art. 3. Due to the Russian authorities’ failure to take preventive measures against the real
and imminent risk of torture and ill-treatment caused by his forcible transfer, Russia had violated
its positive obligations to protect him from treatment contrary to art. 3. Additional violations of art.
3 resulted from the lack of effective investigation into the incident, and the involvement of State
officials in the operation.

Art. 34 had been violated by the fact that the applicant had been forcibly transferred to Tajikistan
by way of an operation in which State officials had been involved, in spite of an interim measure
indicated by the ECtHR under Rule 39 of the Court’s Rules of Procedure.

Pursuant to ECHR art. 46, the Court indicated various measures to be taken by Russia in order to
end the violation found and make reparation for its consequences. In addition, the State was
required under art. 46 to take measures to resolve the recurrent problem of blatant circumvention
of the domestic legal mechanisms in extradition matters, and ensure immediate and effective
protection against unlawful kidnapping and irregular removal from the territory and from the
jurisdiction of Russian courts. In this connection, the Court once again stated that such operations
conducted outside the ordinary legal system are contrary to the rule of law and the values protected
by the ECHR.

@ ECtHR Ap.no. 33210/11, Singh v BEL, [2 Oct. 2012]
violation of ECHR [art. 13 (proc.)]

*  Having arrived on a flight from Moscow, the applicants applied for asylum but were refused entry
into Belgium, and their applications for asylum were rejected as the Belgian authorities did not
accept the applicants’ claim to be Afghan nationals, members of the Sikh minority in Afghanistan,
but rather Indian nationals. The Court considered the claim to the risk of chain refoulement to
Afghanistan as ‘arguable’ so that the examination by the Belgian authorities would have to comply
with the requirements of ECHR art. 13, including close and rigorous scrutiny and automatic
suspensive effect.

In the light of these requirements, the examination of the applicants’ asylum case was held to be
insufficient, since neither the first instance nor the appeals board had sought to verify the
authenticity of the documents presented by the applicants with a view to assessing their possible
risk of ill-treatment in case of deportation. In that connection the Court noted that the Belgian

£

*
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*

authorities had dismissed copies of protection documents issued by UNHCR in New Delhi,
pertinent to the protection request, although these documents could easily have been verified by
contacting UNHCR. The examination therefore did not fulfil the requirement of close and rigorous
scrutiny, constituting a violation of ECHR art. 13 taken together with art. 3.

ECtHR Ap.no. 45223/05, Sultani v FRA, [20 Sep. 2007]
no violation of ECHR [art. 3 (proc.)]

Finding no violation of Art. 3, despite the applicant’s complaint that the most recent asylum
decision within an accelerated procedure had not been based on an effective individual
examination, the Court emphasized that the first decision had been made within the normal asylum
procedure, involving full examination in two instances, and held this to justify the limited duration
of the second examination which had aimed to verify whether any new grounds could change the
previous rejection; in addition, the latter decision had been reviewed by administrative courts at
two levels; the applicant had not brought forward elements concerning his personal situation in the
country of origin, nor sufficient to consider him as belonging to a minority group under particular
threat.

ECtHR Ap.no. 12294/07, Zontul v GRC, [17 Jan. 2012]
violation of ECHR [art. 3 (proc.)]

The applicant was an irregular migrant complaining that he had been raped with a truncheon by
one of the Greek coast guard officers supervising him in a detention centre upon interception of the
boat on which he and 164 other migrants attempted to go from Turkey to Italy. Due to its cruelty
and intentional nature, the Court considered such treatment as amounting to an act of torture
under ECHR art. 3. Given the seriousness of the treatment, the penalty imposed on the perpetrator
— a suspended term of six months imprisonment that was commuted to a fine — was considered to be
in clear lack of proportion. An additional violation of ECHR art. 3 stemmed from the Greek
authorities’ procedural handling of the case that had prevented the applicant from exercising his
rights to claim damages at the criminal proceedings.

2.3.4 CAT Views on Asylum Procedure

@ CAT 379/2009, Bakatu-Bia v SWE, [8 July 2011]

*

*

*

violation of CAT [art. 3 (proc.)]

The Committee observes that, according to the Second joint report of seven United Nations experts
on the situation in the Democratic Republic of the Congo (2010) and the Report of the United
Nations High Commissioner for Human Rights and the activities of her Office in the Democratic
Republic of the Congo (2010) on the general human rights situation in the Democratic Republic of
the Congo, serious human rights violations, including violence against women, rape and gang rape
by armed forces, rebel groups and civilians, continued to take place throughout the country and not
only in areas affected by armed conflict. Furthermore, in a recent report, the High Commissioner
for Human Rights stressed that sexual violence in DRC remains a matter of serious concern,
particularly in conflict-torn areas, and despite efforts by authorities to combat it, this phenomenon
is still widespread and particularly affects thousands of women and children. The Committee also
notes that the Secretary-General in his report of 17 January 2011, while acknowledging a number
of positive developments in DRC, expressed his concern about the high levels of insecurity, violence
and human rights abuses faced by the population.

CAT 343/2008, Kalonzo v CAN, [1 June 2012]
violation of CAT [art. 3]

The Committee also takes note of the State party’s reference to reports dating from 2007 and 2008
that mention few cases of the torture of UPDS members or Luba from Kasai. In this regard, the
Commiittee is of the view that, even if cases of torture are rare, the risk of being subjected to torture
continues to exist for the complainant, as he is the son of a UDPS leader, is a Luba from Kasai and
has already been the victim of violence during his detention in Kinshasa in 2002. In addition, the
Committee considers that the State party’s argument that the complainant could resettle in
Kinshasa, where the Luba do not seem to be threatened by violence (as they are in the Katanga
region), does not entirely remove the personal danger for the complainant. In this regard, the
Committee recalls that, in accordance with its jurisprudence, the notion of “local danger” does not
provide for measurable criteria and is not sufficient to entirely dispel the personal danger of being
tortured.
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The Committee against Torture concludes that the complainant has established that he would run a
real, personal and foreseeable risk of being subjected to torture if he were to be returned to the
Democratic Republic of the Congo.

CAT 319/2007, Nirma Singh v CAN, [30 May 2011]
violation of CAT [art. 22]

The complaint states that he did not have an effective remedy to challenge the decision on
deportation and that the judicial review of the Immigration Board decision, denying him
Convention refugee status, was not an appeal on the merits, but rather a very narrow review for
gross errors of law. The Committee observes that none of the grounds above include a review on
the merits of the complainant’s claim that he would be tortured if returned to India.

With regard to the procedure of risk analysis, the Committee notes that according to the State
party’s submission, PRRA submissions may only include new evidence that arose after the rejection
of the refugee protection claim; further, the PRRA decisions are subject to a discretionary leave to
appeal, which was denied in the case of the complainant.

The Committee refers to its Concluding observations (CAT/C/CR/34/CAN, 7 July 2005, § 5(c)), that
the State party should provide for judicial review of the merits, rather than merely of the
reasonableness, of decisions to expel an individual where there are substantial grounds for
believing that the person faces a risk of torture. The Committee accordingly concludes that in the
instant case the complainant did not have access to an effective remedy against his deportation.

2.3.6 National Judgments on Asylum Procedure

&

*

Ireland: S.U.N.[2012] IEHC 338, [30 Mar. 2012]

The High Court held that in a case where a negative recommendation in a first instance application
for asylum was based exclusively or primarily upon a finding of a personal lack of credibility, there
is an obligation to allow an oral appeal in order to provide an "effective remedy," in the sense of
Article 39 of the Asylum Procedures Directive, notwithstanding that the Applicant is from a “safe
country” (South Africa) and the legislation allows for limiting an Applicant to a written appeal only
in those circumstances. For the same reasons, to allow an oral appeal is also required by the right
to fair procedures contained in Article 40.3 of the Constitution of Ireland.

3 Responsibility Sharing

3.1 Responsibility Sharing: Adopted Measures

Regulation 343/2003 Dublin IT
Establishing the criteria and mechanisms for determining the Member State responsible for examining
an asylum application lodged in one of the Member States by a third-country national.

*

*

0J 2003 L 50/1 [impl. date: 1 Sep. 2003] UK, IRL opt in
Implemented by Regulation 1560/2003 (OJ 2003 L 222/3)
Revised by Reg. 604/2013

CJEU Judgments
@ CJEU C-528/11, Halaf [6 June 2013] [art. 3(2)]
@ CJEU C-245/11, K. [6 Nov. 2012] [art. 15 and 3(2)]
@ CJEU C-620/10, Kastrati [3 May 2012] [art. 2(c)]
@ CJEU C-666/11, M [7 Jan. 2013 - deleted]  [art. 3(2)+19(4)]
@ CJEU C-648/11, M.A. [6 June 2013] [art. 6]
@ CJEU C-411+493/10, N.S. and M.E. [21 Dec. 2011] [art. 3(2)]
@ CJEU C-19/08, Petrosian [29 Jan. 2009] [art. 20(1)(d) & 20(2)]
@ CJEU C-158/13, Rajaby [25 June 2013] [art. 15(2)]
CJEU pending cases
@ CJEU C-4/11, Puid [pending] [art. 3(2)]

See further: § 3.3

Regulation 604/2013 Dublin ITT
Establishing the criteria and mechanisms for determining the MS responsible for examining an
application for international protection lodged in one of the MS by a TCN or a stateless person
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* (OJ2013 L 180/31 [impl. date: 1 Jan. 2014] UK, IRL opt in
#* Recast of Reg. 343/2003
Regulation 2725/2000 Eurodac

Concerning the establishment of 'Eurodac’ for the comparison of fingerprints for the effective
application of the Dublin Convention.

* (0J2000L 316/1 [impl. date: 15-1-2003]
#* implemented by Regulation 407/2002 (OJ 2002 L 62/1)
Regulation 603/2013 Eurodac II

Concerning the establishment of 'Eurodac’ for the comparison of fingerprints for the effective
application of the Dublin Convention (recast)

* (0J2013 L 180/1 [impl. date: July 2015] UK, IRL opt in
#* Recast of Reg. 2725/2000
ECHR Conditions
European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols
* ETS 005 [impl. date: 1953]
# art. 3+13: Degrading reception conditions
ECtHR Judgments
@ ECtHR Ap.no. 32733/08, K.R.S. v. UK [2 Dec. 2008]  [art. 3+13]
@ ECtHR Ap.no. 30696/09, M.S.S. v BEL + GRC [21 Jan. 2011] [art. 3+13]
@ ECtHR Ap.no. 2283/12, Mohammed v AUT [6 June 2013] [art. 3+13]
@ ECtHR Ap.no. 43844/98, T.1. v UK [7 Mar. 2000]  [art. 3+13]

See further: § 3.3

3.2 Responsibility Sharing: Proposed Measures

*

nothing to report

3.3 Responsibility Sharing: Jurisprudence

3.3.1 CJEU Judgments on Responsibility Sharing

&
*

*

*

*

CJEU C-528/11, Halaf, [6 June 2013]
interpr. of Reg. 343/2003: Dublin II [art. 3(2)]
ref. from 'Administrativen sad Sofia-grad' (Bulgaria) 12-10-2011

Art. 3(2) must be interpreted as permitting a MS, which is not indicated as “responsible”, to
examine an application for asylum even though no circumstances exist which establish the
applicability of the humanitarian clause in Article 15. That possibility is not conditional on the MS
responsible under those criteria having failed to respond to a request to take back the asylum
seeker concerned.

The MS in which the asylum seeker is present is not obliged, during the process of determining the
MS responsible, to request the UHCR to present its views where it is apparent from the documents
of the UNHCR that the MS indicated as “responsible” is in breach of the rules of European Union
law on asylum.

CJEU C-245/11, K., [6 Nov. 2012]
interpr. of Reg. 343/2003: Dublin II [art. 15 and 3(2)]
ref. from 'Asylgerichtshof' (Austria)

Art. 15(2) must be interpreted as meaning that a MS which is not responsible for examining an
application for asylum pursuant to the criteria laid down in Chapter III of Dublin Il becomes so
responsible. It is for the MS which has become the responsible MS within the meaning of that
regulation to assume the obligations which go along with that responsibility. It must inform in that
respect the MS previously responsible. This interpretation of Art. 15(2) also applies where the MS
which was responsible pursuant to the criteria laid down in Chapter I1I of Dublin Il did not make a
request in that regard in accordance with the second sentence of Art. 15(1).
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& CJEU C-620/10, Kastrati, [3 May 2012]
* interpr. of Reg. 343/2003: Dublin II [art. 2(c)]
* ref. from 'Kammarrétten i Stockholm, Migrationsoverdomstolen' (Sweden)

* The withdrawal of an application for asylum within the terms of Art. 2(c) Dublin II, which occurs
before the MS responsible for examining that application has agreed to take charge of the
applicant, has the effect that that regulation can no longer be applicable. In such a case, it is for
the MS within the territory of which the application was lodged to take the decisions required as a
result of that withdrawal and, in particular, to discontinue the examination of the application, with
a record of the information relating to it being placed in the applicant’s file.

& CJEU C-666/11, M, [7 Jan. 2013] (deleted)
interpr. of Reg. 343/2003: Dublin II [art. 3(2)+19(4)]
ref. from 'Oberverwaltungsgericht fiir das Land Nordrhein Westfalen' (Germany) 19-12-2011

Does the asylum seeker have a right, enforceable by him in the courts, to require a MS to examine
the assumption of responsibility under art. 3(2) and to inform him about the grounds for its
decision?

& CJEU C-648/11, M.A., [6 June 2013]
interpr. of Reg. 343/2003: Dublin II [art. 6]
ref. from 'Court of Appeal (England & Wales)' (UK)

Fundamental rights include, in particular, that set out in Art. 24(2) of the Charter, whereby in all
actions relating to children, whether taken by public authorities or private institutions, the child’s
best interests are to be a primary consideration. The second paragraph of Art. 6 Dublin II cannot
be interpreted in such a way that it disregards that fundamental right (see, by analogy, Deticek,
para. 54 and 55, and Case C-400/10 PPU McB. [2010] ECR [-8965, para. 60). Consequently,
although express mention of the best interest of the minor is made only in the first paragraph of Art.
6, the effect of Art. 24(2) of the Charter, in conjunction with Art. 51(1) thereof, is that the child’s
best interests must also be a primary consideration in all decisions adopted by the Member States
on the basis of the second paragraph of Art. 6.

Thus, Art. 6 must be interpreted as meaning that, in circumstances such as those of the main
proceedings, where an unaccompanied minor with no member of his family legally present in the
territory of a MS has lodged asylum applications in more than one MS, the MS in which that minor
is present after having lodged an asylum application there is to be designated the ‘MS responsible’.

& CJEU C-411+493/10, N.S. and M.E., [21 Dec. 2011]
interpr. of Reg. 343/2003: Dublin II [art. 3(2)]
ref. from 'High Court' (Ireland)

Joined cases. The decision adopted by a MS on the basis of Article 3(2) whether to examine an
asylum application which is not its responsibility according to the criteria laid down in Chapter 111
of Dublin II, implements EU law for the purposes of Article 6 TEU and Article 51 of the Charter of
Fundamental Rights of the EU.

EU law precludes the application of a conclusive presumption that the MS which Article 3
(1) Dublin II indicates as responsible observes the fundamental rights of the EU. Article 4 of the
Charter must be interpreted as meaning that the MSs, including the national courts, may not
transfer an asylum seeker to the ‘MS responsible’ within the meaning of Dublin Il where they
cannot be unaware that systemic deficiencies in the asylum procedure and in the reception
conditions of asylum seekers in that MS amount to substantial grounds for believing that the asylum
seeker would face a real risk of being subjected to inhuman or degrading treatment within the
meaning of that provision. Subject to the right itself to examine the application referred to in Article
3(2) Dublin II, the finding that it is impossible to transfer an applicant to another MS, where that
State is identified as the MS responsible in accordance with the criteria set out in Chapter IlI of
that regulation, entails that the MS which should carry out that transfer must continue to examine
the criteria set out in that chapter in order to establish whether one of the following criteria enables
another MS to be identified as responsible for the examination of the asylum application. The MS in
which the asylum seeker is present must ensure that it does not worsen a situation where the
fundamental rights of that applicant have been infringed by using a procedure for determining the
MS responsible which takes an unreasonable length of time. If necessary, the first mentioned MS
must itself examine the application. Articles 1, 18 and 47 of the Charter do not lead to a different
answer.

*

*

*
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In so far as the preceding questions arise in respect of the obligations of the United
Kingdom of Great Britain and Northern Ireland, the answers to the second to sixth questions
referred in Case C-411/10 do not require to be qualified in any respect so as to take account of
Protocol (No 30) on the application of the Charter of Fundamental Rights of the European Union
to Poland and the United Kingdom.

CJEU C-19/08, Petrosian, [29 Jan. 2009]

interpr. of Reg. 343/2003: Dublin II [art. 20(1)(d) & 20(2)]

ref. from 'Kammarrétten i Stockholm, Migrationsoverdomstolen' (Sweden)

Articles 20(1)(d) and 20(2) of Dublin II are to be interpreted as meaning that, where the legislation
of the requesting MS provides for suspensive effect of an appeal, the period for implementation of
the transfer begins to run, not as from the time of the provisional judicial decision suspending the
implementation of the transfer procedure, but only as from the time of the judicial decision which
rules on the merits of the procedure and which is no longer such as to prevent its implementation.

CJEU C-158/13, Rajaby, [25 June 2013]
interpr. of Reg. 343/2003: Dublin II [art. 15(2)]
ref. from 'Rechtbank Den Haag' (Netherlands) 22-03-2013

withdrawn

3.3.2 CJEU pending cases on Responsibility Sharing

&
*

*

*

CJEU C-394/12, Abdullahi

interpr. of Reg. 343/2003 Dublin II [art. 10(1), 18 and 19]

On the meaning of “first Member State” and its relation with N.S. (C-411/10) and M.E. (C
-493/10). Opinion: 11 July 2013.

CJEU C-4/11, Puid

interpr. of Reg. 343/2003: Dublin II [art. 3(2)]

ref. from 'Hessischer Verwaltungsgerichtshof' (Germany)

On the obligation of a MS to take responsibility for the processing of an asylum application if there
is a risk of infringement of the fundamental rights of the asylum-seeker or a failure to apply the
minimum standards. Opinion: 18 Apr. 2013.

3.3.3 ECtHR Judgments and decisions on Responsibility Sharing

&=
*

*

*

*

ECtHR Ap.no. 32733/08, K.R.S. v. UK, [2 Dec. 2008]
no violation of ECHR [art. 3+13]

Based on the principle of intra-community trust, it must be presumed that a MS will comply with its
obligations. In order to reverse that presumption the applicant must demonstrate in concreto that
there is a real risk of his being subjected to treatment contrary to Article 3 of the Convention in the
country to which he is being removed.

ECtHR Ap.no. 30696/09, M.S.S. v BEL + GRC, [21 Jan. 2011]
violation of ECHR [art. 3+13]

A deporting State is responsible under ECHR Art. 3 for the foreseeable consequences of the
deportation of an asylum seeker to another EU Member State, even if the deportation is being
decided in accordance with the Dublin Regulation; the responsibility of the deporting State
comprises not only the risk of indirect refoulement by way of further deportation to risk of ill-
treatment in the country of origin, but also the conditions in the receiving Member State if it is
foreseeable that the asylum seeker may there be exposed to treatment contrary to Art. 3.

ECtHR Ap.no. 2283/12, Mohammed v AUT, [6 June 2013]
violation of ECHR [art. 3+13]

The applicant Sudanese asylum seeker arrived in Austria via Greece and Hungary. The Austrian
authorities rejected the application and ordered his transfer to Hungary under the Dublin
Regulation. When placed in detention with a view to his forced transfer almost a year later, he
lodged a second asylum application which did not have suspensive effect in relation to the transfer
order.
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The ECtHR considered the applicant’s initial claim against the Dublin transfer arguable, due to the
‘alarming nature’ of reports published in 2011-12 in respect of Hungary as a country of asylum
and in particular as regards Dublin transferees. His second application for asylum in Austria could
therefore not prima facie be considered abusively repetitive or entirely manifestly unfounded. In the
specific circumstances of the case, the applicant had been deprived of de facto protection against
forced transfer and of a meaningful substantive examination of his arguable claim concerning the
situation of asylum seekers in Hungary. Accordingly, art. 13 in conjunction with art. 3 had been
violated.

Despite the initially arguable claim against the Dublin transfer to Hungary, the Court noted the
subsequent legislative amendments and the introduction of additional legal guarantees concerning
detention of asylum seekers and their access to basic facilities. The applicant would therefore no
longer be at a real and individual risk of being subjected to treatment in violation of art. 3 upon
transfer to Hungary under the Dublin Regulation.

@ ECtHR Ap.no. 27725/10, Mohammed Hussein et al. v NL + ITA, [2 Apr. 2013]
no violation of ECHR [art. 3]

* The case concerns the pending return of a Somali asylum seeker and her two children from the
Netherlands to Italy under the Dublin Regulation. It is marked by discrepancies in issues of central
importance between the applicant’s initial complaint that she had not been enabled to apply for
asylum in Italy, had not been provided with reception facilities for asylum seekers, and had been
forced to live on the streets in Italy, and her subsequent information to the ECtHR. Thus, in her
response to the facts submitted by the Italian Government to the ECtHR she admitted that she had
been granted a residence permit for subsidiary protection in Italy, and that she had been provided
with reception facilities, including medical care, during her stay in Italy.

Upholding its general principles of interpretation of ECHR art. 3, the Court reiterated that the
mere fact of return to a country where one’s economic position will be worse than in the expelling
State is not sufficient to meet the threshold of ill-treatment proscribed by art. 3. Aliens subject to
expulsion cannot in principle claim any right to remain in order to continue to benefit from
medical, social or other forms of assistance provided by the expelling State, absent exceptionally
compelling humanitarian grounds against removal.

While the general situation and living conditions in Italy of asylum seekers, accepted refugees and
other persons granted residence for international protection may disclose some shortcomings, the
Court held that it had not been shown to disclose a systemic failure to provide support or facilities
catering for asylum seekers as members of a particularly vulnerable group as was the case in M.S.
S. v. Belgium and Greece. The Court further noted that the applicant’s request for protection in
Italy had been processed within five months, that accommodation had been made available to her
along with access to health care and other facilities, and that she had been granted a residence
permit entitling her to a travel document, to work, and to benefit from the general schemes for
social assistance, health care, social housing and education under Italian law. As the applicant had
failed to show that she and her children would not benefit from the same support again if returned
to Italy, her complaints under ECHR art. 3 against Italy and the Netherlands were considered
manifestly ill-founded, and therefore inadmissible.

@ ECtHR Ap.no. 43844/98, T.I. v UK, [7 Mar. 2000]
no violation of ECHR [art. 3+13]

* The Court considered that indirect removal to an intermediary country, which was also a

Contracting Party, left the responsibility of the transferring State intact. Subsequently, the
transferring State was required not to deport a person where substantial grounds had been shown
for believing that the person in question, if expelled, would face a real risk of being subjected to
treatment contrary to Article 3 in the receiving country.
In this case the Court considered that there was no reason to believe that Germany would have
failed to honour its obligations under Article 3 of the Convention and protect the applicant from
removal to Sri Lanka if he submitted credible arguments demonstrating that he risked ill-treatment
in that country.

*

*
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4 Reception Conditions

4.1 Reception Conditions: Adopted Measures

Directive 2003/9 Reception Conditions
Laying down minimum standards for the reception of asylum seekers
* 0J2003L31/18 [impl. date: Feb. 2005] IRL opt out
#* Revised by Dir. 2013/33
CJEU Judgments
@ CJEU C-534/11, Arslan [30 May 2013]
@ CJEU C-179/11, CIMADE & GISTI [27 Sep. 2012]
CJEU pending cases
@ CJEU C-79/13, Saciri [pending]
See further: § 4.3
Directive 2013/33 Reception Conditions IT
Laying down standards for the reception of applicants for international protection
* 0J2013 L 180/96 UK, IRL opt out

* Recast of Dir. 2003/9

Decision 596/2000 Refugee Fund
Establishing a European Refugee Fund
* (0J2000L 252/12

Decision 904/2004 Refugee Fund
Establishing a European Refugee Fund (2005-2010)
* (0J2004 L 381/52

Decision 573/2007 Refugee Fund
Establishing a European Refugee Fund (2008-2013)
* (0J2007 L 144/1

* amended by Decision 458/2010 (OJ 2010 L 129/1)

Decision 281/2012 Refugee Fund
Amending the Establishment of a European Refugee Fund (2008-2013)
* 0J2012L92/1
* Amd. of Dec. 573/2007

ECHR Reception Conditions
European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols
* ETS 005 [impl. date: 1953]
ECtHR Judgments
@ ECtHR Ap.no. 53709/11, A.F. v GRC [13 June 2013] [art. 3 (recp.)]
@ ECtHR Ap.no. 30696/09, M.S.S. v BEL + GRC [21 Jan. 2011] [art. 3 (recp.)]

See further: § 4.3

4.2 Reception Conditions: Proposed Measures
* nothing to report

4.3 Reception Conditions: Jurisprudence

4.3.1 CJEU Judgments on Reception Conditions

& CJEU C-534/11, Arslan, [30 May 2013]
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* interpr. of Dir. 2003/9: Reception Conditions

% ref. from 'Nejvyssi spravni soud' (czech Republic) 22-09-2011

*  Although this judgment is primarily about the interpretation of the Return Directive, the CJEU
elaborates also on the meaning of the Reception Conditions Directive.
The CJEU rules that do the Dir. does not preclude a TCN who has applied for international
protection (after having been detained under Art. 15 Return Directive) from being kept in detention
on the basis of a provision of national law, where it appears, after an assessment on a case-by-case
basis of all the relevant circumstances, that the application was made solely to delay or jeopardise
the enforcement of the return decision and that it is objectively necessary to maintain detention to
prevent the person concerned from permanently evading his return.

@ CJEU C-179/11, CIMADE & GISTI, [27 Sep. 2012]
interpr. of Dir. 2003/9: Reception Conditions
ref. from 'Conseil d'Etat' (France)

1. A MS in receipt of an application for asylum is obliged to grant the minimum conditions for
reception of asylum seekers laid down in Directive 2003/9 even to an asylum seeker in respect of
whom it decides, under Dublin II, to call upon another MS, as the MS responsible for examining his
application for asylum, to take charge of or take back that applicant.

2. The obligation on a MS in receipt of an application for asylum to grant the minimum reception
conditions to an asylum seeker in respect of whom it decides, under Dublin II, to call upon another
MS, as the MS responsible for examining his application for asylum, to take charge of or take back
that applicant, ceases when that same applicant is actually transferred by the requesting MS, and
the financial burden of granting those minimum conditions is to be assumed by that requesting MS,
which is subject to that obligation.

*

4.3.2 CJEU pending cases on Reception Conditions

& CJEU C-79/13, Saciri
interpr. of Dir. 2003/9: Reception Conditions
ref. from 'Arbeidshof Brussel' (Belgium) 07-02-2013

On the implications of saturation of national reception structures.

*

4.3.3 ECtHR Judgments and decisions on Reception Conditions

@ ECtHR Ap.no. 53709/11, A.F. v GRC, [13 June 2013]
* violation of ECHR [art. 3 (recp.)]

*  An Iranian entering Greece from Turkey had initially not been registered as an asylum seeker by

the Greek authorities, which ordered his return to Turkey. However, the Turkish authorities refused
to readmit him into Turkey, and he was then detained by the Greek police.
Against the background of reports from Greek and international organisations, having visited the
relevant police detention facilities either during the applicant’s detention or shortly after his
release — including the European Committee for the Prevention of Torture, the UN Special
Rapporteur on Torture, the German NGO ProAsyl and the Greek National Human Rights
Commission — the ECtHR found a violation of art. 3 due to the serious lack of space available to
the applicant, also taking the duration of his detention into account. It was thus unnecessary for the
Court to examine the applicant’s other allegations concerning the detention conditions which the
Government disputed. Yet, the Court noted that the Government’s statements in this regard were
not in accordance with the findings of the abovementioned organisations.

& ECtHR Ap.no. 30696/09, M.S.S. v BEL + GRC, [21 Jan. 2011]
violation of ECHR [art. 3 (recp.)]

* A deporting State is responsible under ECHR Art. 3 for the foreseeable consequences of the
deportation of an asylum seeker to another EU Member State, even if the deportation is being
decided in accordance with the Dublin Regulation; the responsibility of the deporting State
comprises not only the risk of indirect refoulement by way of further deportation to risk of ill-
treatment in the country of origin, but also the conditions in the receiving Member State if it is
foreseeable that the asylum seeker may there be exposed to treatment contrary to Art. 3.

*
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(5.0: Miscellaneous)

5 Miscellaneous

Elspeth Guild, Carolus Griitters, Sebastiaan de Groot (eds) (2013)
Assessment of Credibility by Judges in Asylum Cases in the EU (seminar)
Includes the Credo-Document
#* Nijmegen: Wolf Legal Publishers

Marcelle Reneman (2013)
EU asylum procedures and the right to an effective remedy (diss.)
* Leiden: BOXpress

Dana Baldinger (2013)
Rigorous Scrutiny versus Marginal Review, standards on judicial scriutiny and evidence in
international and European asylum law (diss.)
% Nijmegen: Wolf Legal Publishers (ISBN: 978-90-5850-952-9)

Regulation 439/2010
European Asylum Support Office
* (0J2010L 132/11
% The European Asylum Support Office (EASO) is established in order to help to improve the
implementation of the Common European Asylum System (CEAS), to strengthen practical
cooperation among MSs on asylum and to provide and/or coordinate the provision of operational
support to MSs subject to particular pressure on their asylum and reception systems.
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