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The Sccretary-General of the United Nations (High Commissioner for Human
Rights), presents his compliments to the Permanent Representative of Denmark to the United
Nations Office at Geneva and has the honor to transmit herewith, the text of a decision
(advance unedited version) adopted by the Committee on the Elimination of Discrimination
against Women on 29 October 2018, concerning communication No. 101/2016. This
communication was submitted to the Committee for consideration under the Optional
Protocol to the Convention on the Elimination of all Forms of Discrimination against
Women, on behalf of S.A.O.

The Committee decided that the communication is inadmissible. In accordance with
established practice, the text of the Committee’s decision will be made public, without

disclosing the author’s identity.
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Background

1.1 The author is S.A.0.. 2 Somali national born in 1989. She sought asylum in
Denmark in 2014, but her application was rejected and she risks deportation to
Somalia. She claims that, if Denmark proceeds with her deportation, it would be in
violation of articles 2 (d}, 12, 15 and 16 of the Convention, read topether with the
principle of non-refoulement as set out in the Committee’s general recommendation
No. 32(2014) on the gender-related dimensions of refugee status, asytum, nationality
and statelessness of women. The Convention and the Optional Protocol thereto
entered into force for the State party on 21 May 1983 and 22 December 2000,
respectively. The author is represented by counsel.

1.2 In her initial submission of 7 December 2015, the author asked the Committee
to request Denmark to halt her deportation pending the examination of her case. On
22 February 2016, when registering the communication, the Committee so invited the
State party. On 11 August 2016, the State party informed the Committee that, on
22 February 2016, the Danish Refugee Appeals Board had suspended the time limit
for the author’s deportation.

Facts as submitted by the nuthor

2.1 After her father dicd in 2005, the author went to live with her uncle’s family
in Bardere, Gedo region in Somalia. She has a younger sister, but has not contacted
her since her arrival in Denmark. Her uncle’s family beat her, spoke rudely to her and
treated her as a slave. She was in love with S., whom she was meeting at his shop.
She wished to marry him, but her uncle's family opposed this and arranged for her
marriage-to an older man, F. She did not know him, but notes that he belonged to a
clan in Bardere and was her uncle's wife’s brother.

2.2 On the day of the wedding, the author was not allowed 1o attend the ceremony
at the mosque. When she learned that the ceremony was over, she visited S. However,
her uncle and his wife arrived and beat her. They threatened to stone her, as she was
already a married woman and therefore could not have a friend. The author claims
that no police officers were present and that there was only an Al-Shabaab force in
the arca, but she did not complain 1o them as that would have created problems.

2.3 The author was locked in a room in the family home for two days. Subsequently,
her husband arrived. The author’s uncle's wife threatened her, saying that if she did
not accept F. as her husband she would report her to Al-Shabaab. F. struck the author
with a stick. The author said that, in order to be allowed to leave the house, she agreed
to being married. She was released but was waiched closely. The family began
preparations for a celebration of the wedding the next day. The house was decorated
and an animal was rcadied for slaughter. S. sent a friend, who asked the author to
stand ready as S. would send her a car later in the evening to help her to escape.

2.4 The author's trip was paid for by S., his mother and the author's aunt. S. also
needed to escape, out of fear, but his trip was delayed as he had to await the
reimbursement of some money.

2.5 The author ¢laims that if she had not escaped immediately she would have been
detained by her uncle. She travelled first to Ethiopia, where she was informed by 8.'s
mother that 5. had been arrested on the basis of accusations made by her uncle.

2.6 The author explains that she asked the Danish Refugee Appeals Board to take
her need for protection into consideration from the perspective of the Convention.
According to her, the Board feiled to take the Convention into consideration at all,
even though the case related to a single woman from one of the most dangerous
countries for women. The author also belongs to the minority [_j clan, which
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complicates her case further. [t was important for the Board to consider whether she
would be at risk of gender-specific violence in the event of her foreible return. The
Board, however, based its decision on considerations relating to credibility and did
not address the need for protection.

2.7 On Ew(n‘tLUJZOIS. a majority of the members of the Danish Re fugee Appeals
Board rejected the author's asylum application, finding the author's explanations to
be imprecise and divergent. The Board concluded that “the RAB’s majority did not
take the view that the applicant is in risk on return to Somalia without male network,
and that she therefore will be at risk of assault under the Aliens Act, para 7 {2}, like
the fact that [she} purports to travel from Mogadishu to Bardere cannot lead 1o a
different result™. According 1o the author, although a minority of the Board concluded
that she might be at risk of persccution, the majority rejected her application, saying
that it could not trust her story and that the fact that she was a single woman fearing
persecution in Somalia was not grounds for asytum in Denmark.

2.8 The author adds that she had been exposed to female genital mutilation in the
past and throughout her entire life has been oppressed as a woman in Somalia. She
has not had the opportunity to seek help from the authoritics in a male-dominated
society, She was denied the wish and the right to choose a husband, as her uncle
wanled to forcibly marry her to an unknown man. Thai Al-Shabaab no longer controls
the arca does not aller the fact that Somali society is strongly patriarchal and
suppresses women who seck independence, through violent measures such as honour
killings.

2.9 According to the author, regardless of any credibility issue, it is a fact that she
is a single woman from one of the world's most repressive and discriminatory
countries with respect to women. As a motive for her asylum claim she had mentioned
that she would be at risk of gender-specific violence in Somalia, which includes the
risk of being subjected 1o rape or other forms of gender-specific violence. Women
with no male protection network cannot travel alone in Somalia. Various groups
control the roads and will take advantage of male domination to persecute single
women,

2.10 The author also fears persecution in her home town by her own family, Even
though the area is controlled by government forces, there are no functioning
authorities in Bardere able to protect her against gender-specific violence. She will
thus not only suffer gender-specific violence, but also receive no police or other
protection.

Claim

3.1 The author claims that the authorities failed to assess her asylum application in
the light of their obligations under the Convention, even though her counsel has
specifically invited them to do so.

3.2 The author further claims that Deamark would be in violation of articles 2 (d),
12, 15 and 16 of the Convention and the principle of non-refoulement as set out in the
Commitiee's general recommendation No. 32 in the evenl of her foreible return to
Somalia.!

' See also footnote No 1 supra

iz
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State party’s observations on admissibitity and merits

4.1 The State party presented its observalions on admissibility and merits by a note
verbale dated 11 August 2016. Preliminarily, it informs the Committee that, on
22 February 2016, the Refugee Appeals Board suspended the time limit for the
auther’s deportation following the Committee’s request for interim measures. The
State party recalls the_facts: the author, 2 Somali national born in 1989, entered
Denmark |[§ummu- 2014 without valid documents and applied for asylum,
[in SummdROLS, the Danish Immigration Service, rejected her application.
[wiﬁ*"(/.] 2015, the Board confirmed that refusal.

4.2 The State party examines the reasoning of the Refugee Appeals Board in ity
decision ol'[bummujZOlS. As grounds for asylum, the author cited her fear in
relation to her family and her husband for having resisted the marriage. She claimed
that, in early 2013, her uncle had arranged her marriage to his wife's brother. About
a week later, the marriage took place, in the author's absence. On the day of the
wedding, she visited the shop of her friend S., but her uncle and his wife intruded,
beat her and detained her at the family home for two days. She subsequently contacted
§., who arranged for her escapea few days later,

4.3 The Refugee Appeals Board could not accept as a fact the zuthor’s statement on
her grounds for asylum, as it appeared implausible and fabricated for the occasion:
nor did her statement before the Board appear 1o reflect her own experience. The
majority of the Board members emphasized that it did not scem credible that, both on
the day of her alleged wedding and again, o few days later, she had contacted §. in
his shop, nor that S. had remained in Somalia even though his lifc had aliegedly been
threatened. The explanation for why S. could not leave Somalia also lacked
credibility, in particular given that he was, together with the author's paternal aunt,
able to raise funds for the author's escape to Europe.

4.4  Given that the author’s grounds for asylum could not be accepted as factual, a
majority of the members of the Refugee Appeals Board could not accept as a fact that
the author would be without 2 male network in Somalia and that, therefore, for that
reason alone, she would be at risk of abusc falling within the scope of scction 7 of the
Aliens Act: nor could her having to travel to Bardere lead to a different conclusion.
The Board concluded accordingly that the author had not made a convincing case that
she would be at specific and individual risk of persecution in Somalia.

4.5 The State party also provides detailed information as to the Board's
organization, jurisdiction, composition, prerogatives, functioning, independence, the
legal basis for its decisions and the decision-making process, the assessment of
evidence and the availability of background information,

4.6 On admissibility, the State party believes that the author has failed to establish
a prima facie case for the purposes of admissibility before the Committee.
Accordingly, it has not been sufficiently substantiated that she would be cxposed lo a
real, personal and foreseeable risk of serious forms of gender-based violence in
Somalia. The communication should therefore be declared inadmissible, as
manifestly ill-founded under article 4 (2) of the Optional Protocol.

4.7 On the merits, the State party first points out that, in the present communication,
the author has not submitted any new information other than that submitted before
the immigration authorities and the Refugee Appeals Board. The author's deportation
would not amount to a violation of the Convention. In support, the State party
observes with regard to the author’s credibility that the Board's evaluation of the
credibility of asylum seckers is based on an overall assessment comprising, inter alia,
an assessment of the asylum seeker’s statements and demeanour at the Board hearing
in conjunction with the other information in the case, including country background
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maternal and information gathered for the purpose of the case. If the asylum secker's
statements appear coherent, the Board normally accepts them as fact. If the statements
are inconsistent, changeable, with expansions or omissions, the Board will seek
clarifications.

4.8 According to the decision of the Refugee Appeals Boardt - \.WWU‘V)EOIS.
a majority of the Board members found that the author's statements on the grounds
for asylum could not be accepted as fact. They emphasized in particular that it did not
seem credible that, both on the day of the wedding and again a few days later, the
author had visited S. in his shop, not far from the family home. The majority also
emphasized that it seemed to lack credibility that S. remained in Somalia even though
he had received death threats. The present communication has not provided new
information as to the author’s credibility and, accordingly, the State party cannot
accept the author's statements as fact. In addition, in her communication to the
Committee, the author has not disputed the credibility assessment carried out by the
Board.

4.9 On the assessment of credibility in gencral, the State party refers o the case law
of the European Court of Human Rights, in particular regarding the case of R.C. v.
Sweelen,? in respect of which the Court stated the following: “The Court observes,
from the outset, that there is a dispute between the parties as to the facts of this case
and that the Government have questioned the applicant’s credibility and pointed to
certain inconsistencies in his story. The Court acknowledges that it is often difficult
to establish, precisely, the pertinent facts in cases such as the present one. It accepts
that, as a general principle, the national authorities are best placed to assess not just
the facts but, more particularly, the credibility of witnesses since it is they who have
had an opportunity to see, hear and assess the demeanour of the individual
concerned,”

4.10 In conncction with the general human rights situation in Somalia, the State party
notes that the author has claimed that, as a single woman without a social network,
for that reason alone and owing to her clan affiliation, she would be at risk of gender-
based persecution in Somalia. The State party notes that the information by the Office
of the United Nations High Commissioner for Refugees in its position on retums to
southern and central Somalia (June 2014), was known to the Refugee Appeals Board
when it decided on the appeal [From witdw {2015 and was taken into accouant in the
Board's assessment, as were otfter background documents. A convincing case has not
been made that the author has a conflict with her uncle and that she would remain
without a male network in Somalia. It is for the author 10 make a convincing case for
the grounds for asylum, but she has failed to meet the burden of proof in the present
case. Thus, it cannot be accepled as a fact that the author is a single woman, with no
social network.

4.11 The State party adds that, in its judgment in R.H. v, Sweden,? the European Court
of Human Rights reasoned as follows: “In the Court's view, it may be concluded that
a single woman returning to Mogadishu without access to protection from a male
network would face a real risk of living in conditions copstituting inhuman and
degrading treatment under article 3 of the Convention.” This judgment, however, in
the State party’s opinion, cannot lead to a different assessment in the present casc, as
the factual circumstances differ considerably. The gencral conditions in Somalia and
the Gedo region arc not such that any woman returning there risks abuse. The State
party further refers to recent background material from the Home Office of the United

* See European Court of Human Rights, R C. v, Sueden, application No. 41317 07, judgment of
9 March 2010, para. 52,

' See European Court of Human Rights, R I v Sweden, application No. 460114 of 10 September
2015, para. 70

5/12
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Kingdom of Great Britain and Northern Ireland (2016) and the Federal Office for
Immigration of Austria (2015) showing that the author’s homne town is now controlled
by the African Union Mission in Somalia (AMISOM) and the Somali National
Alliance. It also notes that the case law of the Refugee Appeals Board does not require
a male network for women returned to Mogadishu. Upon her return 1o Mogadishu,
the author could contact her family and ask for assistance to travel 1o her home town.

+.12 On the risk of gender-bascd violence in Somalia, the State parily reiterates that
the author has failed 10 make a convincing case that she would be exposed 10 such
real, personal and foresecable risk in the event of her return. As the author’s
statements on her ground for asylum cannot be considered 1o be facts, given that it
cannot be considered a fact that she had been forcibly married to an older man and
that she had a relationship with another man before her marriage, the State party
believes that these circumstances do not entail that the author would be exposed to a
real, personal and foresceable risk of serious forms of gender-based violence or abuse
by her family, authorities or other parties in Somalia. The State party also notes that
the fact that the author has been subjected to female genital mutitation does not in
itself justily asylum and does not lead 1o de facto future gender-based violence.

4.13 The State party next observes that, as far the author’s clan affiliation is concemed,
that she belongs to the minority Ashrafclan cannot in jtself lead to a different assessment
of the circumstances of her case. Background material from the Home Office of the
United Kingdom (2015) indicates that in “areas of south and central Somalia outside
Mogadishu, dominant clans may retain an ability to provide protection to its members
and members of minority groups with which it has established a relationship/links".

4.14 The State party adds that the fact that the Refugee Appeals Board did not
explicitly refer to the Convention in its decision of (_wm:t)«ex 2015 does not mean
that the Board failed to take into consideration whether the author risked abuse,
contrary to the right to protection under the Convention. The major part of the
decision of the Board refers only to provisions of the Aliens Act and not to the
underlying conventions on which the protection set out in the Danish provisions is
based and which Denmark is obliged to observe.?

4.15 According to the State party, in the present case, the Refugee Appeals Board has
taken into consideration all the relevant information. The present communication has
not brought to light new information substantiating that the author would risk
persecution or abuse justifying the granting of asylum. The State party refers to the
views of the Human Rights Committee in 2T v Denmark:s “The Committee recalls
its jurisprudence that important weight should be given to the assessment conducted
by the State party, unless it is found that the evaluation was clearly arbitrary or

* The author adds that, according to the explanatory bill amending the Aliens Act, “the intention of
the proposed provision is that residence permits should only be issued to aliens who — in cases
other than those falling within the 195) Refugee Convention — have a right to protection under
the international conventions to which Denmark has acceded. The proposed provision is
therefure drafied in accordance with the relevam conventions, including in particular the
European Canvention an Human Rights and Pretocol 6 therety, as well as article 3 of the
[nternational Convention Against Torture and Other Cruel, Irhuman or Degrading Trestment or
Punishment.” Thus, any assessment of claims under section 7 of the Aliens Act must be made qo
only pursuant to article 3 of the European Convention and article Jof the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, but also pursuant 1o
other relevant conventions. When relevant, the Refugec Appeals Board 1akes into sccount the
issue of whether the asylum secker risks being subjected to abuse in the context of
discrimination against women. The assessment under section 7 of the Aliens Act also comprises
the risk of gender-specific abuse, including female genital mutilation. Thus, in the event of her
return to Somalia, the author would not risk persecution or abuse, and it would not constityte a
vivlation of articles 2 (d), 12 and 16 of the Convention or general recommendation No, 32

POCPRC 113 D 2272 2013, para. 7.3.
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amounted to a denial of justice, and that it is generally for the organs of States parties
to the Covenant to review or cvaluate facts and evidence in order to determine
whether such a risk exists.” The State party also notes that, in its views in Ar and
Ms. Xv. Denmark,$ the Human Rights Committee noted: “The authors’ refugee claims
were thoroughly mssessed by the State party’s authorities, which found that the
authors™ declarations about the motive for seeking asylum and their account of the
events that caused their fear of torture or killing were not credible. The Committee
observes that the authors have not identified any irregularity in the decision-making
process, or any risk factor that the State party's authorities failed to take properly into
account. In the light of the above, the Committee cunnot conclude that the authors
would face a real risk of treatment contrary to articles 6 or 7 of the Covenant if they
were removed.”

4.16 According 1o the State party, the same guarantees of due process applied in this
case. The State party further refers to the decision of the Human Rights Comminee
in N v. Denmark:” “The Committee recalls that it is generally for the organs of States
parties to examine the facts and evidence of a case, unless it can be established that
such an assessment was arbitrary or amounted to a manifest error or denjal of justice,
The author has not explained why the decision by the Refugee Appeals Board would
be contrary to this standard, nor has he provided substantial grounds to support his
claim that his removal ... would expose him to a real risk of irreparable harm in
violation of article 7 of the Covenant, The Committee accordingly concludes that the
author has failed to sufficiently substantiate his claim of violation of article 7 for
purposes of admissibility and finds his communication inadmissible.”

4.17 The State party emphasizes that the Refugee Appeals Board, a quasi-judicial
body, made a thorough assessment of the author's credibility, the background
information available and the author's specific circumstances and found that she had
failed 10 make a convincing case that she would risk persecution or abuse in Somalia.
The State party endorses this finding.

4.18 Inthis conncction, the State party also refers to the findings of the Human Rights
Committce in, Z. v. Denmark:® “In the absence of evidence establishing that the
decisions of the Refugee Appeals Board were manifestly unreasonable or arbitrary
with respect to the author's allegations, the Committee cannot conclude that the
information before it shows that the author’s removal ... would expose him to a real
risk of treatment contrary to article 7 of the Covenant.”

4.19 The State party recalls that, in the present communication, the author has not
brought to bear new, specific information about her sitvation. Rather, she is seeking
to use the Committee as an appellate body to have the factual circumstances reviewed.
The State party notes that the Committee must give considerable weight 1o the
findings of fact made by the Refugee Appeals Board, which is better placed to assess
the factual circumstances of the case, According to the State party, there is no basis
for doubting, tet alone setting aside, the assessment made by the Board that the author
has failed to establish that there are substantial grounds to believe that she would be
subjected to a real, personal and foreseeable risk of persecution in Somalia and that
the necessary and foresceable consequence of her return is that her rights under the
Convention would be violated. Thus, the author’s return to Somalia would not amount
to a violation of articles 2 (d). 12 and 16 of the Con vention,

SCCPRC 112D 2436 2K 2, para. 7.5
PCCPR C 114 D 2420 2004, para. 6.6
CCCPR C 114 D 2329 2014, pura. 7.4,
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Author’s commeats on the State party®s observations

5.1 The author’s counsel provided comments on 24 February 2017. He first notes
the State party's observation on the substantiation of the communication and claims
that that issue seems closely linked to the merits of the case. In any event, that the
author is a single woman at risk of being deported to a country thal is not a party to
the Convention, combined with the background information confirming her fear of
being returned there, shows that she has a prima facie case under articles 1, 2 (d),
12 and 15 of the Convention.” He reiterates that the Refugee Appeals Board was asked
to specifically address the issuc of the Convention in its decision but failed to do so.
In addition, some members of the Board voted against the negative decision in the
author’s case.

5.2 On the merits, the author's counsel objects that, even if it were to be accepted
that her story lacked credibility, the author is nonetheless a single woman from an
area in Somalia to which she can no longer return. In addition to the persecution that
she fears from her own family, she also fears other gender-specific forms of
persecution by the male-dominated socicty in Somalia. The strong patriarchal society
oppresses women sceking independence with very violent methods, including honour
killings. That the author is a single woman in Europe is a clear indication that, by
fleeing alone, she has rebelled. In this connection, he refers to the judgment of the
European Court of Human Rights in R.H. v Sweden (sce para 4.11 above). He
disagrees with the State party's argumentation thereon and notes that the Refugee
Appeals Board has not concluded that the author would be able to seek the necessary
protection from Mogadishu to travel upon her return. As the author is afraid of her
family, however, she would be unable to secure the necessary support in question. He
further argues that the Government and AMISOM control some urhan areas, but that
the roads are controlled by Al-Shabaab and criminal groups. Arguing that a male
relative would travel to Mogadishu to accompany the author suggests that the male
in question would put his own life at risk.

5.3 The author's counsel adds that the author had been forced 10 marry in Somalia
but she refused to do so and fled. A widespread risk of gender-specific vielence,
including female genital mutilation, forced marriage, rape and other forms of gender-
specific violence exists in the country, The suthor has described having been
subjected to gender-based violence before she left the country. She claimed clearly
that, upon return, she would be exposed 1o treatment contrary to the Convention. The
Refugee Appeals Board, however, made no reference to her elaim about the risk of
gender-specific violence in its decision.

34 He maintains that articles 12 and 15 of the Convention have been violated, With
regard to article 12, he specifies that the author has already displayed burn scars and
that she fears being subjected to such treatment again, without providing further
explanation. Article 15 {s said to have been violated as the author “did not get a fair
trial” and “something similar could not have happened 10 a man/boy in the legal
system”™,

State party’s additional observations

6.1 The State party provided additional observations on 26 June 2017. It notes that
the author's claim that she is a single woman fearing persecution by her family cannot
be considered to be new information, as she had already claimed that she was a single
woman before the Refugee Appeals Board and in her communication, Instead, the
claim shows that she disagrees with the Board's negative decision. With reference to
the Board's decision of[wim[\wj 2015 and to its previous observations, the State

? Counsel does not refer to article 16 in his comments
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party points out that, as a result of the assessment made by the Board, the State party
cannot consider it to be a fact that the author will be a single woman without a male
nctwork in Somalia, nor that the author was in conflict with her family when she left
the country.

6.2 As to the author's counsel's reference to R.H. v. Sweden and the argumentation
about the author’s ability to seek the assistance of her male relatives for her trip to
her home town, the State party observes that the Refugec Appeals Board made an
addition to its observations of 23 June 2016, in accordance with its usual practice,
Thus, the State party has put no interpretation on the Board's decision. The case law
of the European Court of Human Rights requires no male network for women in
Mogadishu. Given that no new information on the author's family ties has been
provided, the State party continues to believe that the author has a male network that
would be able to offer her protection.

6.3 On the allegation that the Refugee Appeals Board has failed to take the
Convention into consideration in its assessment, as it made no explicit reference to
the provisions of the Convention in its decision, the State party notes that that issue
has been examined by the Committee in a number of cases submitted by the same
counsel.' It quotes the Committee’s decision in K.5. vs. Denmark, in which it siated
that the Committee also takes note of the author's claims that the Danish immigration
authorities have failed to consider her case from the perspective of the Convention
and to mention the Convention in their decision, even though the matter was raised
both orally and in writing by her counsel during the Refugee Appeals Board hearing.
The Committee takes note of the State party’s reply that the Convention is a source
of law in Denmark and forms an integral part of the assessments made by the Board
in asylum cases. The Committee observes that the author's lawyer requested the
immigration authorities to consider her asylum claim in the light of the Convention,
without referring to specific provisions of the Convention and without substantiating
her claims under any specific articles of the Convention.

6.4 On the author's counsel’s contention to the effect that a minority group of the
Refugee Appeals Board members did not accept the negative decision of the Danish
Immigration Service, the State party refers to paragraph 6.3 of the Committee’s
decision in K.S. v. Denmark: with regard 1o the remarks regarding the minority of the
members of the Board, the State party notes that the author repeatedly speculated
about the facts and findings on which the dissenting members of the Board based their
opinion. It observes that, pursuant to rule 40 of the rules of procedure of the Board,
decisions of the Board are made by simple majority and that the Board's deliberations
are confidential. Pursuant to rule 41 of the Board's rules of procedure, a case note on
the result of the deliberations must be prepared immediately afler the end of the
deliberations and is not confidential. The State party notes that there is no obligation
under the Convention to make public the opinion held by the minority of the Board
members; no such obligation follows fram Danish law either.

6.5 The State party observes that the general situation in Somalia, including the
situation of women, is not such that all returnces risk abuse falling within the scope
of section 7 (2) of the Aliens Act, The State party refers to the judgment of the
Evropean Court of Human Rights in R.H. v. Sweden and to recent background
information, including the report by the Danish Immigration Service and the Danish
Refugee Council entitled “South and central Somalia: security situation, al-Shabaab

The State party refers to PH.A. vs. Denmark (CEDAW C 63 D&l 2| 1)L K.3 vs Denmark
(CEDAW C 63 D 71 2014), 732014 {discontinued), A.0-D. vs. Denmark

(CEDAW C 70 D 84 2015), 5 FA vs Denmark (CEDAW € 69 D 33 2015}, and K14, +s5
Denmark (CEDAW C 6% D93 201 3),

%12
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presence, and target groups™, It transpires from this information that the author's
home town is under the control of AMISOM.

6.6 The State party adds that, in her comments of 24 February 2017, the author
submitted that Denmark had violated article 12 of the Convention, as she has
previously displayed burn sears and that she feared further attacks if returned to
Somalia. The State party notes that the ruthor submitted no information about scars
throughout her asylum proceedings or in her initial communication to the Commilttec.
No information has been provided to the effect that the scars were inflicted in
connection with the conflict in Somalia, as suggested by the author, nor that she fears
suffering further attacks. Accordingly, the State party rejects this part of the
communication.

6.7 As regards the author’s counsel's reference to anicle 15 in his previous
submission, the State party notes that no such claim has been made previously. The
auther has also not substantiated a cfaim that she did not bencfit from the same
guaraniees of due process as male asylum seekers throughout the asylum process. The
State party thus finds it irrelevant to comment further on this part of the
communication, which should be considered inadmissible, as manifestly ill-founded.

6.8 The State parly reiterates that the communication should be considered
inadmissible under article 4 (2) of the Optional Protocol, as manifestly ill-founded.
Should the Commitice consider the communication admissible, the State party
maintains that no violation of articles 2 (d), 12, 15 and 16 of the Convention would
occur on the merits in the event of the author's foreible return to Somalia.

Issues and proceedings
Consideration of admissibility

7.1 In accordance with rule 64 of its rules of procedure, the Committee must decide
whether the communication is admissible under the Optional Protocol. Pursuant to
ruie 66, the Committee may decide to consider the admissibility of the communication
separately from its merits.

7.2 In accordance with article 4 (2} (a} of the Optional Protocol, the Committee is
satisfied that the same matter has not been and is not being examined under another
procedure of international investigation or settlement.

7.3 The Committee noles that the author claims to have a violation of her rights
under articles 2 (d) and 16 of the Convention, and to have exhausted available
domestic remedies and that the State party has not challenged the admissibility of the
communication on that ground. The Committee observes that under Danish law, no
appeals against decisions of the Refugee Appeals Board can be lodged before the
national courts. Accordingly, the Committee considers that it is not precluded by the
requirements of article 4 (1) of the Optional Protocol from considering the matter.

7.4  The Committee takes note of the author’s subsequent claims under articles 12
and 15, as the author has displayed burn scars in the past and feared to suffer similar
attacks in Somalia, and as she did not get a fair trial and benefit from the same
Buaraniees as male asylum seekers (see para 5.4, supra). In the absence of any other
explanations or information in this connection, the Committee considers that this part
of the communication is insufficiently substantiated for the purposes of admissibility,
and that, accordingly, this part of the communication is inadmissible under article 4,
para 2 (c}, of the Optional Protocol.

7.5 The Committee recalls the author’s claim that the Danish refugee authorities
have failed to assess her case from the perspective of the Convention, even though
her counsel has asked them specifically to do so, and that her forcible return to
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Somalia will constitute 2 violation by Denmark of articles 2 (d), 12, 15 and 16 of the
Convention. She fears persecution from her family as she had refused ta forcibly
marry an older man and maintained a relationship with an acquaintance, and also
because, as a single women in a patriarchal society, she would be exposed to gender-
based persecution and abuses and would not be able to travel safely from Mogadishu
to her honie town as the roads are controlled by Al-Shabaab or criminal groups.

7.6 The Commiltee refers to its general recommendation No. 32 (2014), pursuant 1o
which under international human rights law, the non-refoulement principle imposes a
duty on States to refrain from returning a person to a jurisdiction in which he or she
may face serious violations of human rights, notably arbitrary deprivation of life or
torture or other cruel, inhuman or degrading treatment or punishment (para. 21). The
Committee recalls, in particular, that gender-related claims (o asylum may intersect
with other proscribed prounds of discrimination, including age, race,
ethnicity/nationality, religion, health, class, caste, being lesbian, bisexual or
transgender and other status (para. 16). The Committee further refers to its general
recommendation No. 19 (1992) on violence against women, in which it recalls that
gender-based violence, which impairs or nullifics the enjoyment by women of human
nghts and fundamental freedoms under general international law or under human
rights conventions, is discrimination within the meaning of article | of the
Convention, and that such rights include the right to life and the right not to be subject
to torture (para. 7). The Committee has further elaborated its interpretation of
violence against women as a form of gender discrimination in its general
recommendation No. 35 (2017) on gender-based violence against women, updating
general recommendation No. 19, in which it reaffirms the obligation of States parties
to climinate discrimination against women, including gender-based violence,
resulting from the acts or omissions of the State party or its actors, on the one hand,
and non-State actors, on the other {para. 21).

7.7 In the case at hand, the Commitice observes that there is no claim that the State
party has directly violated the provisions of the Convention, but rather that the
violation would occur if the State party returned the author to Somalia, thereby
exposing her to the risk of serious forms of pender-based violence.

7.8 The Committee takes note of the author’s claim that, even though her counsel
has invited the Refugee Appeals Board to examine her asylum casc from the
perspective of the Convention, the Board made no reference to the Convention in its
decision. The Commitiee recalls that significant weight should be given to the
assessment conducted by the State party’s authorities, unless it can be established that
the evaluation in question was clearly arbitrary or amounted to a denial of justice.!
The Cammitiee also notes that the author's counsel, when addressing the Board, has
not formulated any clear claim under specific provisions of the Convention but has
rather invited the authorities to bear the Convention in mind, in general, when
cxamining the author’s case. The Committee notes in this connection that the fact that
the Board does not refer to a particular convention in its decision does not mean, per
se, that it has assessed a particular case with no consideration of the Convention in
question. In the light of this and in the absence of any evidence in the case file
establishing that the Board's decision was manifestly unreasonable or arbitrary with
respect to the author's allegations, the Committee considers that this part of the
communication is inadmissible, as manifestly ill-founded under article 4 {2) (c) of the
Optional Protacol.

7.9 The Committee further takes note of the State party’s argumentation that all the
author’s allegations were thoroughly examined by the Danish Immigration Service
and the Relugee Appeals Board, which dismissed them in their entirety because of a

'* See, among others, S.F.0. vs Denmark, para, 9.7
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ncgative credibility finding that vitiated ber claim. The Committee recalls that it is
generally for the suthorities of States parties 10 the Convention to evaluate the facts
and evidence or the application of national law in a particular case,'? unless it can be
established that the evaluation was biased or based on gender stereotypes Lhat
constitute discrimination against women, was clearly arbitrary or amounted to a
denial of justice." In that regard, the Committee notes that, in substance, the author
is challenging the manner in which the State party's asylum authoritics asscssed the
factual circumstances of her case, applied the provisions of the national legislation
and reached their conclusions to the effect that she cannot be granted asylum in
Denmark. The issue before the Committee is, therefore, whether there was any
irrcgularity in the decision-making process regarding the author's asylum application,
to the extent that the State party’s authorities failed to properly assess the risk of
serious gender-based violence in the event of her return to Somalia.

7.10 The Committee notes that the State party’s authorities found that the author's
account lacked credibility owing to factual inconsistencies and a lack of
substantiation, in pariicular regarding her forced marriage and persecution by her
uncle’s family. The Committee further notes that, notwithstanding the findings with
respect to the author’s credibility as described above, the State party also considered
the general human rights situation in Somalia.

7.11 In the light of the foregoing, and while not underestimating the concerns that
may legitimately be expressed with regard to gender-based discrimination in Somalia
and the gencral human rights situation there, the Committee considers that the author
has failed to substantiate, for the purposes of admissibility, that the Danish asylum
suthorities” assessment of her case, including that of the Refugee Appeals Board, and
the lack of reference to the Convention in her asylum decision, resulted in any gender-
based discrimination in the present case and that she would suffer persecution in case
of forcible return to Somalia. There is also no element on file to allow the Committee
to conclude that the State party's authorities failed 10 give sufficient consideration to
the author’s application for asylum, or that, in the examination of her case — that of
a female asylum seeker — any procedural defect or arbitrariness could be revealed.

8. The Committee therefore decides thal:

(a} The communication is inadmissible under article 4 (2) (¢} of the Optional
Protocol;

(b) This decision shall be communicated to the State party and to the author,

12 See, for example, §.J 4. v. Denmark (CEDAM T 84 D 79 ikl ), paras. 7.4 and 7.10. See also

4.5 v Deamark (CED AW C 69 D S0 2015), para. 8.7

" See, for example, V.Q0 « United Kingdum of Great Britain and Northern freland

(CLDAW C 63 D K2 2014,



