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Annex
VI EW6 OF THE COVM TTEE AGAI NST TORTURE UNDER ARTI CLE 22, PARAGRAPH 7,
OF THE CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN OR
DEGRADI NG TREATMENT OR PUNI SHVENT - TWENTY- FI RST SESSI ON

concer ni ng

Communi cati on No. 97/1997

Subnmitted by: O han Ayas
[represented by counsel]
Al l eged victim The aut hor
State party: Sweden
Date of communi cation: 12 Novenber 1997

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shment

Meeting on 12 Novenber 1998,

Havi ng concluded its consideration of conmunication No. 97/1997,
submitted to the Commttee agai nst Torture under article 22 of the Convention
agai nst Torture and Other Cruel, |Inhuman or Degradi ng Treatnent or Puni shment,

Having taken into account all information nade available to it by the
aut hor of the communication, her counsel and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The author of the communication is M. O han Ayas, a Turkish citizen
born in 1973, currently residing in Sweden where he is seeking asylum He
clainms that his forced return to Turkey woul d constitute a violation by Sweden
of article 3 of the Convention against Torture and O her Cruel, Inhuman or
Degradi ng Treatnent or Punishment. He is represented by counsel

Facts as presented by the author

2.1 The author is a Kurd born and raised in Mdyat, south-east Turkey. Hs
fam |y has been known to the Turkish authorities for a long time because
several fam |y nmenbers and friends have been involved in the activities of

the PKK (Partya Karkeren Kurdistan, Kurdistan Workers Party). They al so owned
two cafes which were neeting places for PKK synpathizers. As a result,
menbers of the fam |y have frequently been subjected to arrest and
interrogation. The frequency as well as the gravity of the intimdation
increased in the |ate 1980s, after one of the author's brothers fled the
country because of his political activities. 1In 1991, when the author was 18,
he was arrested three tinmes by the mlitary police and interrogated,
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inter alia, about his brother's activities abroad. On these occasions, the
aut hor states that he was blindfolded and subjected to different methods of
torture such as beatings, being hung by his arns, hit on the soles of the
feet, hosed with high-pressure ice cold water and deprived of food. He also
says that he still has scars fromthis treatnment. 1In 1991 he left Mdyat and
went to Antalya, where he shared an appartnent with four nmenbers of the PKK

2.2 In July 1992 he was arrested by the police, together with some Kurdish
friends, and kept in detention for two days during which he was interrogated
about his activities in Antalya and beaten. He was al so pushed down stairs as
a result of which he injured one of his eyes. In August 1992 he partici pated
in the organization of a non-authorized Kurdish festival. Two of the

organi zers were arrested and subsequently sentenced to prison ternms. As the
police were |ooking for him the author fled to Istanbul where he went into
hiding until he managed to | eave the country.

2.3 The author arrived in Sweden in February 1993 and applied for asylum

On 28 March 1994 the Swedish Immigration Board rejected the application on the
grounds that the information submtted | acked credibility. The Board gave the
following reasons for its assessment: (a) The author had destroyed his
passport and refused to reveal in what name and for what nationality it had
been issued; (b) he had not left Turkey i mediately after the event that he
claimed had led to his flight; (c) he had failed to make a convi nci ng case
that the authorities were interested in him since he had stated that he was
not himself politically active.

2.4 The aut hor appealed to the Aliens Appeal Board claimng that he was
afraid that the persons who had assisted himto flee could be in trouble if
he reveal ed any informati on about the passport. For that reason he had
decided to follow their instructions and destroyed it. He reiterated that

i medi ately after the arrest of his two friends he had gone into hiding unti
his famly could arrange for his flight from Turkey. He also stated that in
Sept enber 1993 one of his brothers was arrested and sentenced to 15 years

i mprisonment for his activities with the PKK. The author was inforned by his
famly that, in that context, the police had searched for himat his hone in
M dyat and beaten his father and younger brother. In support of his claimthe
aut hor submtted a newspaper article regarding the incident in which his
brother was arrested. He also submitted a transcript of a court hearing
concerning the friends who had been arrested during the festival.

2.5 On 2 January 1995 the Aliens Appeal Board rejected the appeal for |ack
of credibility, in view of the fact that the author had waited two days before
he applied for asylum and that he destroyed the passport with which he had
arrived in Sweden. Mreover, the Board stated that the transcript of the
court hearing did not confirmthat the author had been politically active.

2.6 The author subnmitted a new application in which he disclosed, for the
first time, that he hinmself had actively supported the PKK. He expl ai ned that
his relatives had strongly advised himnot to reveal any connection with the
PKK because of the risk of being considered a “terrorist” by the Swedish
authorities. The author also submtted the verdict of a mlitary court which
showed that in 1993 he had been sentenced in absentia to five years’
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i mprisonment for his activities and affiliation with the PKK. He had been
sent the verdict by his father in Turkey. On 7 March 1995 the Aliens Appeals
Board rejected the new application. The Board found that the author’s

expl anati on of why he had not revealed his affiliation with the PKK at an
earlier stage was not credible and questioned the authenticity of the verdict
of the mlitary court.

2.7 The author filed a second new application in which he requested that the
Board clarify its grounds for challenging the authenticity of the verdict.
This application was also turned down. The Board pointed out that mlitary
tribunals no | onger handled that type of case in Turkey and noted that the
stanmps on the docunent were inconsistent with Turkish | aw

2.8 The aut hor changed counsel and filed a third new application based on
the nedi cal exam nations perforned by a psychiatrist and a forensic expert
fromthe Centre for Torture and Trauma Survivors (CTD) at the Karolinska

Uni versity Hospital in Stockholm The nedical reports indicated, inter alia,
that the author suffers from post-traumatic stress syndrome which can be
attributed to his having been tortured and that the claimof torture appeared
to be entirely credible. The author also submtted a transcript of the
Security Court decision in which his brother was sentenced to 15 years’

i mprisonment for his connections with the PKK. One of the accused before the
court disclosed that the author, who was nentioned by nanme, had partici pated
in an unlawful fund-raising transaction for the PKK. The author al so pointed
out that the verdict of the mlitary court had been handed down in 1993, at a
time when the nmilitary courts were still conpetent in such cases. This new
application was rejected on 1 Septenber 1997 on the grounds that the author

| acked credibility. As for the nedical evidence, the Board considered it
insufficient to conclude that the author’s injuries had been caused by
torture.

The conpl ai nt

3.1 The author’s counsel argues that the Swedi sh authorities have based
their decisions not to grant asylumon their assessment that the author | acks
credibility; however, they have overl ooked the factors explaining his

behavi our and attitude. For instance, he was only 20 years ol d when he
arrived in Sweden. Prior to his arrival he had lived a long time under severe

stress and had a well-founded fear of persecution. |In this context, he was
i nstructed by the persons who assisted himto flee to destroy the passport
with which he arrived and not to reveal the nane on the passport. It could

not be expected that, at this point, he would be in a position to understand
t he wei ght the Swedish authorities would attach to these circunstances. He
applied for asylumon the second day after his arrival, which can hardly be
considered a significant delay. His relatives strongly advised himnot to
reveal any personal link with the PKK because of the risk of being considered
a terrorist by the Swedish authorities. During the initial interviewthe

aut hor expl ained the basic elenents that had provoked his flight to Sweden.
These are not inconsistent with his subsequent anmendnents.

3.2 Contrary to article 3, paragraph 2, of the Convention, the Swedish
authorities have not taken into account all relevant circunstances in their
assessnment of a future risk of torture. They have, noreover, attached
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unr easonabl e wei ght to circunstances which they consider reduce the
credibility of the author’s story as opposed to the substantial grounds
submitted in support of his claim The circunmstances in the case, including
the exi stence of a consistent pattern of gross violations of human rights in
Turkey and the fact that the author is a victimof torture, clearly show that
his return to Turkey woul d expose himto a particular risk of being subjected
to torture again.

State party's observations

4.1 On 26 Novenber 1997 the Conmittee, acting through its Special Rapporteur
for new communications, transmtted the communication to the State party for
coments and requested the State party not to expel the author to Turkey while
hi s communi cation is under consideration by the Commttee. In its subm ssion
to the Cormittee the State party indicates that, following the Comrittee's
request, the Swedish Immgration Board decided to stay the enforcenment of the
expul sion order until further notice, pending the Commttee' s final decision
on the matter.

4.2 Wth respect to the admi ssibility of the comunication, the State party
submits that, in accordance with the Aliens Act, a new request for a residence
permt may be |odged with the Aliens Appeals Board at any time, provided that
new ci rcunstances likely to call for a different decision are raised.

Mor eover, on the basis of its argunents on the nerits, the State party

mai ntai ns that the conmunication is inconpatible with the provisions of the
Convention and should therefore be considered inadni ssible.

4.3 As for the nerits of the conmunication, the State party contends that,
in determ ning whether the forced return of the author would constitute a
breach of article 3 of the Convention, the follow ng i ssues should be

exam ned: (a) The general situation of human rights in Turkey; (b) the

aut hor’ s personal risk of being subjected to torture in Turkey; and (c) the
foreseeabl e and necessary consequences of his return to Turkey.

4.4 Wth respect to the general situation of human rights in Turkey the
State party submits, as a well-known fact, that arbitrary arrests, demplition
of villages and torture are used in the fight against the Kurdi sh separati sts.
Inits view, however, the situation is not so serious that it constitutes a
general obstacle to the deportation of Turkish citizens of Kurdish origin. A
| arge part of the Turkish popul ati on consists of persons of Kurdish origin
VWhile many of themlive in the south-east they are presently scattered al

over the country where they are conpletely integrated into Turkish society in

general. |If an expulsion order is carried out with respect to a Turkish
citizen of Kurdish origin, he or she will not be deported from Sweden to the
Kurdi sh areas against his or her will, but to Istanbul or Ankara.

4.5 The Swedi sh authorities have clearly found no substantial grounds for
believing that the author would be at risk of being subjected to torture upon
his return to Turkey. They have not considered that the information about the
author’s political activities and torture is credible. |Indeed, there are a
nunber of elenents in the author’s story which give rise to doubts. 1In the
initial investigation, followi ng the first request for asylum the author
clearly stated that neither he nor his fam |y had been engaged in politica
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activities. He also inforned the authorities concerned that he did not |eave
Turkey i mmedi ately after the event that led to his flight fromthe country and
that he had no docunents on entry because he had destroyed themafter his
arrival in Sweden. Owning to these circunstances, the imm gration authorities
concl uded that he had not nade it credible that he was of interest to the
Turki sh authorities.

4.6 In a new submi ssion the author clainmed that he had been a nenber of

the PKK engaged in political activities. This new claim however, was not
consi dered to be credible, nor was the explanation of why he had not reveal ed
the information at an earlier stage of the proceedings. The authorities also
guestioned the authenticity of the docunent submitted by the author which he
cl ai mred showed that he had been sentenced to five years’ inprisonment for
political activities.

4.7 Furthernore, in his third new application to the Aliens Appeal Board the
author clainmed that his whole famly was known to be opposed to the regine in
Turkey and subnmitted a copy of a judgenent pronounced on 31 August 1995 by a
security court in lzmr by which one of his brothers was sentenced to

15 years’ inprisonnment for his connections with the PKK. He hinself was
mentioned in the judgenent.

4.8 Informati on provided by the Swedi sh Enbassy in Ankara, according to
which tanpering with the copy of the judgenent cannot be ruled out, further
underm nes the author’s general credibility. 1In a copy nanmes and words can be
del eted and repl aced without detection. The author could easily have obtained
and submitted an original or a duly authenticated copy of the judgement.

Mor eover, the author is not nentioned anong the suspects, the condemmed or the
acquitted in the judgenent, which neans that he was not even prosecuted.

4.9 The nedical reports fail to give sufficient support to the claimthat
the author’s injuries were caused in the manner described by him One of the
doctors indicated in his witten statement that the author was subjected to
torture in 1987. However, the author hinself did not assert this. No

physi cal evidence has been found to confirmtorture and it has not been
possible with any certainty to connect any of the injuries to the alleged
torture. It should also be noted that the author did not produce any nedica
evi dence and did not undergo any nedi cal exam nation until a late stage in the
proceedi ngs.

4.10 To sumup, the author has not substantiated his allegation that he would
run a particular personal risk of being detained and tortured if he were to
return to Turkey. |If he wishes to avoid the disturbances that undoubtedly
characterize the south-east region, he has the possibility of staying in

anot her part of the country.

4.11 On the basis of the foregoing, the State party contends that the

i nformati on which the author has provi ded does not denobnstrate that the risk
of being detained or tortured is a foreseeable and necessary consequence of
his return to Turkey. An enforcement of the expul sion order to Turkey would
therefore, in the present circunstances, not constitute a violation of
article 3 of the Convention. Furthernore, as a consequence of the fact that
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the author’s clainms | ack the substantiation that is necessary in order to
render the conmunication conmpatible with article 22 of the Convention, the
present comuni cation shoul d be consi dered i nadm ssible.

Counsel’s comments

5.1 In his coments on the State party’ s subm ssion, counsel refers to the
guestion of exhaustion of donestic renedies and states that there are no new
circunstances that could justify filing a new application in accordance with
the Aliens Act. All renedies, therefore, have been exhausted.

5.2 Counsel also refers to the statenent that the author, if deported, would
not be returned to south-east Turkey. In this regard it should be enphasized

t hat persons suspected of affiliation to the PKK have no alternative but to

fl ee abroad; the author faces a substantial risk of being subjected to torture
anywhere in the country, regardless of which city he m ght be returned to.

Mor eover, any involvenent with the PKK is considered as a very serious crinme.

5.3 Wth respect to the changes made by the author when telling his story to
the inmm gration authorities, counsel reiterates that the author did concea
facts during the initial interview. However, he provided a rationa

expl anation as to why he did so. 1In addition, he gave an account of the main
el ements of his story and was able to provide evidence that the majority of
hi s anmendnents were true. 1In view of the nedical evidence substantiating that

he has been tortured, those changes should not have a decisive effect on the
author’s general credibility.

5.4 The State party refers to a report by the Swedi sh Enbassy in Ankara
concerning the judgenent pronounced by the Security Court in 1995 and

concl udes that tampering with the document cannot be excluded. The State
party concludes this to nean that the docunent may have been altered; however,
the opposite conclusion could equally be valid. To support its conclusion of
possi bl e tanpering the Enbassy states, inter alia, that the m ddl e name of the
author (i.e. Yusef) was not nentioned. It should be noted, however, that
“Yusef” is the nane of the author’s father, as indicated in his identity
docunent, and has incorrectly been attributed to the author by the Swedish

authorities. The author does not have a mddle name. It is also argued that
the author’s nanme is only mentioned once in the verdict and that he was not
one of the prosecuted. It should be recalled, however, that this is a sunmary

verdi ct concerning several defendants and that the author had already fled the
country when it was issued. The verdict did not involve any persons who had
not already been arrested. The action attributed to the author in the court
decision falls under the anti-terrorist |egislation and confirms, therefore,
that the Turkish authorities would have an interest in him

5.5 The State party stresses that the author did not request asylum
i medi ately after his arrival. However, it has not given any explanation as
to why this circunstance should affect the credibility of the author

5.6 Wth respect to the assertion in one of the nmedical reports that the
aut hor had been tortured in 1987, counsel provides a copy of a witten
statement nmade by the psychiatrist on 13 May 1998 acknow edgi ng that this was
his m stake. Counsel also contends that the State party never sought an



CAT/ C/ 21/ D/ 97/ 1997
page 8

expert review of the medical reports nor contacted the Centre for Torture and
Trauma Survivors. This, however, should have been the logical thing to do in
view of the doubts the authorities had expressed regarding the author’s
credibility.

5.7 In one of the applications the author requested that, if the Appea

Board had doubts as to the credibility of the information submitted, it should
all ow the author an oral hearing. The Board rejected the request wi thout
submtting any reasons. According to the Aliens Act such a hearing is

mandat ory upon request, unless it would be immterial for the outcome of the
case. Gven that the Board s rejection was based on the author’s credibility,
it is difficult to understand how an oral hearing could be considered
“immaterial for the outcone of the case”

| ssues and proceedi ngs before the Comrmittee

6.1 Bef ore considering any clainms contained in a conmunication, the
Committee agai nst Torture nust decide whether or not it is adm ssible under
article 22 of the Convention. The Committee has ascertained, as it is
required to do under article 22, paragraph 5 (a), of the Convention, that the
same matter has not been and is not being exam ned under another procedure of
i nternational investigation or settlement. The Committee is further of the
opinion that all domestic renedi es have been exhausted and finds that no
further obstacles to the adm ssibility of the comrunication exist. Since both
the State party and the author’s counsel have provi ded observations on the
merits of the comunication, the Commttee proceeds with the consideration of
those nerits.

6.2 The issue before the Committee is whether the forced return of the
author to Turkey would violate the obligation of Sweden under article 3 of the
Convention not to expel or to return a person to another State where there are
substantial grounds for believing that he would be in danger of being
subjected to torture.

6.3 The Committee nust decide, pursuant to paragraph 1 of article 3, whether
there are substantial grounds for believing that the author would be in danger
of being subjected to torture upon return to Turkey. In reaching this
decision, the Committee nust take into account all relevant considerations,
pursuant to paragraph 2 of article 3, including the existence of a consistent
pattern of gross, flagrant or mass violations of human rights. The aim of the
determ nation, however, is to establish whether the individual concerned would
be personally at risk of being subjected to torture in the country to which he
or she would return. The existence of a consistent pattern of gross, flagrant
or mass violations of human rights in a country does not as such constitute a
sufficient ground for determ ning that a particul ar person woul d be in danger
of being subjected to torture upon his return to that country; specific
grounds rnust exist indicating that the individual concerned would be
personally at risk. Simlarly, the absence of a consistent pattern of gross
viol ati ons of human rights does not nmean that a person cannot be considered to
be in danger of being subjected to torture in his or her specific

ci rcunst ances.
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6.4 The Conmittee is aware of the serious human rights situation in Turkey.
Reports fromreliable sources suggest that persons suspected of having |inks
with the PKK are frequently tortured in the course of interrogations by |aw
enforcenent officers and that this practice is not limted to particul ar areas
of the country.

6.5 It is not in dispute that the author conmes froma politically active
famly. Mreover, the Conmittee considers the explanations regarding his own
political activities as credi ble and consistent with the findings of the

medi cal reports according to which he suffers from post-traumatic stress
syndronme and his scars are in conformty with the alleged causes. Although

t he author changed his first version of the facts he gave a | ogica

expl anati on of his reasons for having done so. Hence, the Committee has not
found inconsistencies that would chal |l enge the general veracity of his claim

6.6 In the circunstances the Conmittee considers that, given the human
rights situation in Turkey, the author’s political affiliation and activities
with the PKK as well as his history of detention and torture constitute
substantial grounds for believing that he would be at risk of being arrested
and subjected to torture if returned to Turkey.

7. In the light of the above, the Commttee is of the viewthat the State
party has an obligation, in conformty with article 3 of the Convention, to
refrain fromforcibly returning the author to Turkey or to any other country
where he runs a real risk of being expelled or returned to Turkey.

[ Adopted in English, French, Russian and Spanish, the English text being the
original version.]



