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Annex
VI EWS OF THE COWMM TTEE AGAI NST TORTURE UNDER ARTI CLE 22, PARAGRAPH 7,
OF THE CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN OR
DEGRADI NG TREATMENT OR PUNI SHVENT - TWENTI ETH SESSI ON

concer ni ng

Comuni cation No. 89/1997

Submi tted by: Al'i Fal akaf | aki
[represented by counsel]

Al l eged victim The aut hor
State party: Sweden
Dat e of communi cation 3 Septenber 1997

The Conmmi ttee against Torture established under Article 17 of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnent or
Puni shment ,

Meeting on 8 May 1998,

Havi ng concluded its consideration of comunicati on No. 89/1997,
submitted to the Committee agai nst Torture under article 22 of the Convention
agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnent or Punishment,

Havi ng taken into account all information made available to it by the
aut hor of the communication, his counsel and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The author of the comnmunication is M. Ali Falakaflaki, an Iranian
citizen born on 16 Decenber 1969, currently residing in Sweden, where he is
seeking asylum He clains that his forced return to Iran would constitute
a violation by Sweden of article 3 of the Convention against Torture.

M. Ali Fal akaflaki is represented by counsel

Facts as presented by the author

2.1. The author states that he belongs to a politically active famly and
that his father becane a | ocal conmuni st | eader for the Tudeh Party already

in 1963. After having been subject to inprisonnment and persecution due to his
political activities, the father went into hiding in 1989, entrusting the
author with the hiding of certain docunents. Following his father’s

di sappearance, the famly's house was rai ded on nunerous occasi ons by
Pasdaran, the Revolutionary CGuards, and as a result the author’s nmother fled
to Sweden to join her youngest daughter. She was subsequently granted a
residence permt on grounds of famly reunion.
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2.2. 1n 1989, the author became a nenber of Nehzat Azadi (Freedom Movenent),
a liberal nationalist novenent aimng at a nodernistic interpretation

of Islam The author explains that this novenent was previously officially
tolerated by the reginme but nevertheless its nenbers were subjected to various
forms of harassnent. 1In 1990/91 the nmovenment eventually was declared illega
by the Government. The author soon was entrusted the | eadership of a group

of 30 nmembers divided into subgroups responsible for the production and

di stributions of flyers and leaflets. In addition, as the |eader of the
group, it was the author’s responsibility to recruit new nenbers to the

organi zation. The author explains that this was dangerous work and that once
t he Pasdaran caught one of the subgroups when it was distributing flyers. One
of the nmenbers was i mredi ately shot dead and the others nanaged to escape.

2.3. In 1991, the author was suspended from university for not follow ng
Islamc rules. The author states that he thinks that the university had found
out about himtrying to recruit new nmenbers at university and that he had been
arrested several tinmes by Pasdaran for having participated in neetings
arranged by the party. The |eadership of the Freedom Movenent soneti nes
arranged neetings with 25-30 participants, discussing policy, ideology and
field work. These neetings were often raided by the Pasdaran and according to
the author he was arrested and detai ned approximtely 30 times during such

rai ds, but he was always let go due to | ack of evidence.

2.4. After a while, the author becane dissatisfied with the party’s

cautious attitude and together with his closest superior and his group he
started to work in the direction of a nore radical policy. During a neeting
on 23 October 1993, where a new and radical text for a flyer was discussed

the Pasdaran entered and they were all arrested. The author and his
col | eagues were brought to the Evin prison for interrogation. During the
guestioning, the author was told that his cl osest superior had been found with
the text of the flyer in his possession and had been executed. The author was
guestioned about his own role in the Freedom Movenent and about his father’s
wher eabouts. The author was allegedly tortured during interrogation. He
states that he was severely beaten and first kept in a one square netre cel

bef ore he was brought to a cell which he shared with five other prisoners.

His ribs were broken, his back was hurt and one of his fingernails was pulled
out. The author was furthernore subjected to a fake execution. Together with
two of his cell mates he was brought before an execution squad. The two ot her
prisoners were executed, while only fake bullets were used on the author.
After a nmonth the author was released without trial, but with the warning that
he woul d be executed if ever involving hinmself in political activities again.
The author states that he believes that his release was due to the fact that
he had not nade any confessions and that the authorities would instead watch
himin the hope that he would eventually lead themto his father and other
menbers of the group.

2.5. Inthe tinme immrediately following his release the author refrained from
any political activities, but eventually started witing flyers about the
conditions in the Evin prison. When he |earned that the police had found out
about his activities and that nenbers of his group had been arrested he
decided to | eave the country. The author still had a passport and managed to
prolong it by using bribes. An exit permt was obtained with the help of a
contact in the Justice Department.
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2.6. The author arrived in Sweden on 6 February 1995 and joined his famly.
He requested asylum on 23 February 1995. On 21 April 1995, the Swedi sh Board
of Immigration rejected the author’s application for asylum Hi s appeal was
subsequently rejected by the Aliens Appeal Board on 7 February 1996. A new
application was rejected by the Aliens Appeal Board on 27 March 1996, and a
further new application, based on the author’s political activities in Sweden,
was rejected on 24 February 1997. The author subnmitted a fourth application,
based on nedi cal evidence fromthe Center for Torture and Trauma Survivors in
St ockhol m an application which was rejected on 27 July 1997.

2.7. Upon arrival in Sweden, the author contacted Iranian exile organizations
and joined the Iranian Soci al denocratic Mvenment. In Sweden, the author has
partici pated in neetings and denmponstrati ons and publicly expressed critical
opi ni ons about the Iranian Governnent. He is further responsible for the
publication of the organization’s newspaper. The author also states that he
continued his work by sending political materials to Iran through what he
consi dered being a safe communi cation channel, involving his sister and a
friend. According to the author, both the friend and the sister were arrested
by the Pasdaran. At the tine of the subm ssion of the comunication the
sister was still held in prison

The conpl ai nt

3.1. The author’s counsel argues that, given the absolute prohibition to

expel a person to a country where he risks to be subjected to torture, and
given that, if the author’s story is true, there is reasonable ground to

beli eve that he would be in danger of being subjected to such treatnent upon
return, he should only be returned to Iran if it is beyond reasonabl e doubt
that the author’s claimis false. O herwi se, according to counsel, the asylum
seeker should be given the benefit of the doubt, not |east since there exists
a consistent pattern of gross and nmassive violations of human rights in Iran.

3.2. The author clains that a real risk exists that he would be subjected to
torture or that his security would be endangered if he were to be returned to
his country. He further recalls that he conmes froma politically active

fam |y and has been detained and tortured because of his active work for the
Freedom Movenent, a liberal nationalist party declared illegal and in
violation of the Constitution by the Government in 1990/91. It is well-known
that nmenbers of political opposition aimng at overthrowi ng the Governnent are
severely persecuted. 1In this context, the author refers to, anong others,
reports by the United Nations Special Representative of the Commi ssion on
Human Rights to Iran, which attest to a continuing violation of al

basic rights.

3.3. Counsel recalls that the presented forensic nmedical report prepared by
the Center for Torture and Trauma Survivors in Stockhol mshows that the
findings are in conplete consistency with the author’'s clainms of torture and
ill-treatment. Furthernore, according to the nedical report, the author is
suffering froma Post Traumatic Stress Disorder.
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State party’s observations

4.1. By subm ssion of 28 Novenber 1997, the State party inforns the Conmttee
that, following its request under rule 108, paragraph 9, the Swedish

I mm gration Board has decided to stay the expul sion order against the author
whil e his comuni cation is under consideration by the Committee.

4.2. As regards the domestic procedure, the State party explains that the
basi c provisions concerning the right of aliens to enter and to remain in
Sweden are found in the 1989 Aliens Act, as anended on 1 January 1997. For
the determ nation of refugee status there are nornmally two instances, the

Swedi sh Board of Inmgration and the Aliens Appeal Board. |In exceptional
cases, an application is referred to the Governnent by either of the two
boards. In this context, the State party explains that the Governnent has no

jurisdiction of its own in cases not referred to it by either of the boards.
Decisions to refer a given case to the Governnent are taken by the boards

i ndependently. The State party clarifies that the Swedish Constitution
prohibits any interference by the Governnment, the Parlianent or any other
public authority in the decision making of an adm nistrative authority in a
particul ar case. According to the State party, the Swedi sh Board of

I mm gration and the Aliens Appeal Board enjoy the sane independence as a court
of law in this respect.

4.3. As of January 1997, the Aliens Act has been anended. According to the
anended Act (chapter 3, section 4, in conjunction with section 3), an alien is
entitled to a residence pernmit if he or she experiences a well-founded fear of
bei ng subjected to the death penalty or to corporal punishnment or to torture
or other inhuman or degrading treatnent or punishnment. Under chapter 2,
section 5 (b) of the Act, an alien who is refused entry, can reapply for a
residence permt if the application is based on circunstances whi ch have not
previously been examned in the case and if either the alien is entitled to
asylumin Sweden or if it will otherwi se be in conflict with humanitarian
requirements to enforce the decision on refusal of entry or expulsion. New

ci rcunst ances cannot be assessed by the administrative authorities ex officio,
but only upon application.

4.4, Chapter 8, section 1 of the Act, which corresponds to article 3 of the
Conventi on agai nst Torture, has been anended and now provides that an alien
who has been refused entry or who shall be expelled, my never be sent to a
country where there are reasonabl e grounds (previously firmreasons) to
believe that he or she would be in danger of suffering capital or corpora
puni shment or of being subjected to tortureor other inhuman or degrading
treatment or punishment (text in italics added), nor to a country where he is
not protected from being sent on to a country where he would be in

such danger.

4.5. As to the admissibility of the comunication, the State party submts
that it is not aware of the same matter having been presented to another
international instance of international investigation or settlenent. The



CAT/ C/ 20/ DI 89/ 1997
page 6

State party explains that the author can at any tinme | odge a new application
for re-exam nation of his case to the Aliens Appeal Board, based on new
factual circunstances. Finally, the State party contends that the

comruni cation is inadm ssible as being inconpatible with the provisions of
the Conventi on.

4.6. As to nmerits of the comunication, the State party refers to the
Committee's jurisprudence in the cases of Mitonmbo v. Switzerland ! and
Ernesto Gorki Tapia Paez v. Sweden 2 and the criteria established by the
Committee, first, that a person nmust personally be at risk of being subjected
to torture, and, second, that such torture must be a necessary and foreseeable
consequence of the return of the person to his or her country.

4.7. The State party reiterates that when determ ning whether article 3 of
the Convention applies, the follow ng considerations are relevant: (a) the
general situation of human rights in the receiving country, although the
exi stence of a consistent pattern of gross, flagrant or mass violations of
human rights is not in itself determ native; (b) the personal risk of the

i ndi vi dual concerned of being subjected to torture in the country to which he
woul d be returned; and (c) the risk of the individual of being subject to
torture if returned nust be aforeseeable and necessary consequence The
State party recalls that the nmere possibility that a person be subjected to
torture in his or her country of origin does not suffice to prohibit his or
her return for being inconpatible with article 3 of the Conventi on.

4.8. The State party states that it is aware that Iran is reported to be a
maj or violator of human rights and that there is no indication of inprovement.
It leaves it to the Commttee to determ ne whether the situation in Iran
anpbunts to a consistent pattern of gross, flagrant or mass viol ations of

human rights.

4.9. As regards its assessnent of whether or not the author would be
personally at risk of being subjected to torture when returned to Iran, the
State party relies on the evaluation of the facts and evidence nmade by the
Swedi sh Board of Immgration and the Aliens Appeal Board. 1In its decision
of 21 April 1995, the Swedi sh Board of Immigration found that the elenments
provi ded by the author gave occasion to doubt the credibility of the author.
The Aliens Appeal Board, in its decision of 7 February 1996, also found that
the circunstances invoked by the author during the appeal were not
trustworthy.

4.10. On 27 March 1996, the Aliens Appeal Board rejected a new application for
a residence permt by the author, based on the fact that he has been
politically active since his arrival in Sweden and further invoking

humani tari an reasons due to his nother’s state of health. The application was
turned down by the Aliens Appeal Board, since the circunmstances invoked by the
aut hor had al ready been reviewed in the previous decision. A second new
application was rejected by the Aliens Appeal Board on 24 February 1997, in
whi ch the author stated that he had distributed political material into Iran
after his arrival in Sweden. The correspondence which had gone via his sister
and anot her contact, had allegedly been traced back to himby the Iranian
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authorities and his sister had subsequently been interrogated and inprisoned.
The application was turned down by the Board, noting that in the |ight of the
Board’ s know edge of anti-governnmental activities in Iran and distribution of
politically sensitive material in Iran, it was not deened credible that the
aut hor woul d expose hinself and his sister of such a risk by using a persona
communi cation route for distribution of the mentioned materials into Iran

4.11. Finally, on 25 July 1997, the Aliens Appeal Board exam ned a third new
application | odged by the author, where he invoked an exam nation report by
the Center for Torture and Trauma Survivors according to which the author

wi t hout any doubt had been subjected to torture and according to which there
was good concordance between the forensic nedical investigation; the patient’s
all egations and the very clinical picture of PTSD found at the investigation.
The application was turned down by the Board, since the matter of the author’s
i mprisonnent and his alleged torture in that connection had previously been
reviewed by the Board. Already in its initial decision of 7 February 1996 the
Ali ens Appeal Board stated that “(i)n view of the author’s lack of credibility
in the above-nmentioned respect, the Board does not consider that it has cause
to give credence to his statenment that his injuries occurred as a result of
physi cal abuse or torture”.

4.12. The State party draws the attention of the Comrittee to the main

el ements in the author’s story which give rise to doubts as to the credibility
of the author. Firstly, the author travelled to Sweden fromlran with a
genui ne and valid passport. Taking into account that, after his arrest by the
Iranian authorities, the author was released after a nonth w thout facing
trial, and that his father's political activities were already known by the
authorities at the time of the author’s arrest, the Swedi sh Board of

I mmigration and the Aliens Appeal Board questioned the author’s credibility as
to the statement that bribes were used to enable himto |eave Iran.
Subsequently, there is no reason to believe that the author is of particular
interest to the Iranian authorities. Secondly, in his appeal to the Aliens
Appeal s Board, the author invoked, anpong others, internal correspondence
between Iranian authorities regarding a warrant of his arrest. The State
party submts that the author has not been able to give any reasonable

expl anation as to how he was able to acquire original documents which were
clearly intended for internal purposes. Further, there is nothing to support
the author’s claimthat he has distributed politically sensitive material to
Iran. Finally, it should be noted that the author did not request asylum
until alnost two weeks after his arrival in Sweden, thus indicating that he is
not in any imredi ate need of protection.

4.13. The State party concludes that, in the circunstances of the present

case, the author’s return to lIran would not have the foreseeabl e and necessary
consequence of exposing himto a real risk of torture. An enforcenment of the

expul si on order against the author would therefore not constitute a violation

of article 3 of the Convention.

Counsel's comrent s

5.1. In her comments on the State party’ s subm ssion, counsel for the author
draws the attention to the Cormittee to the fact that the author has al ready
| odged three so-called new applications with the Aliens Appeal Board. There
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are no |longer any new circunstances to be presented, which is a prerequisite
for the Aliens Appeal Board to exam ne a new application. All donestic
renedi es have thus been exhausted.

5.2. In the instant case, counsel recalls, the Swedish inmm gration
authorities have not directly questioned the fact that the author has been
politically involved with the Freedom Movenent in Iran and that he was

i mprisoned for one nonth without trial, nor do they seemto question his
father’s political background. The Swedish authorities build their decisions
entirely on the basis of an arbitrary assessnment of the genera
trustworthiness of the authors. According to counsel, the argunments used by
the authorities to turn down the author’s claimfor asylum are stereotyped and
found in al nost every rejection decision. Any inconsistencies or
contradictions found in the author’s story are thereafter used to support the
authorities a priori judgenent that the author is not credible, although
conpl ete accuracy is seldomto be expected by victins of torture.

5.3. Counsel points out that the main argument of the immigration authorities
is that the author is not trustworthy because he has: (a) left Iran with a
valid passport; (b) obtained a legal exit visa; and (c) legally extended the
validity of his passport. She also points out that the author has given a
credi bl e and consi stent explanati on of how he used bribes and the influence of
a personal contact in the security force in order to be able to |leave with a
valid passport. The explanation was rejected by the immgration authorities
as not credible, although a report froma visit to Iran nade in 1993 by
representatives fromthe Aliens Appeal Board?® shows that, according to the
Iranian | awyer normally engaged by the Swedi sh Enbassy in Tehran, it is
difficult but neverthel ess possible to bribe yourself out of Iran, in the way
suggested by the author.

5.4. Counsel further contends that the author has presented reasonabl e

expl anations as to how he was able to acquire original docunents (a copy of a
detention order) intended for internal comrunicati on between the Iranian
authorities. According to the author he contacted friends in Iran who managed
to get the docunent in question by bribes, and the information thus provided
by the author corresponds with information previously given by the Iranian

| awyer entrusted by the Swedi sh Enbassy in Tehran. The author has further

al so given a detailed account of the conmunication route used in order to
distribute politically sensitive material to Iran.

5.5. Counsel concludes that the author has presented sufficient evidence that
he was politically active in Nezat Azadi (the Freedom Moverment) in Iran and is
wel | known to the Iranian authorities; that he has been detained, tortured and
ill-treated due to his political activities; that he has also been politically
active against the Iranian reginme after his arrival in Sweden and finally that
the human rights situation in Iran is deplorable and that political activists
are in great danger of persecution. She therefore clainms that the author’s
return to Iran woul d have the foreseeabl e and necessary consequence of
exposing himto a real risk of being detained and tortured.



CAT/ C/ 20/ DI 89/ 1997
page 9

| ssues and proceedings before the Committee

6.1. Before considering any clainms contained in a conmunication, the
Comrittee against Torture nust decide whether or not it is adm ssible under
article 22 of the Convention. The Committee has ascertained, as it is
required to do under article 22, paragraph 5 (a) of the Convention, that the
same matter has not been and is not being exani ned under another procedure of
i nternational investigation or settlenment. The Conmittee also notes that al
domestic renedi es have been exhausted and finds that no further obstacles to
the adm ssibility of the comunication exist. Since both the State party and
the author’s counsel have provided observations on the nerits of the

comruni cation, the Cormttee proceeds immediately with the consideration of
the nmerits of the conmunication.

6.2. The issue before the Commttee is whether the forced return of the
author to Iran would violate the obligation of Sweden under article 3 of the
Convention not to expel or to return a person to another State where there are
substantial grounds for believing that he would be in danger of being
subjected to torture.

6.3. The Committee must decide, pursuant to paragraph 1 of article 3, whether
there are substantial grounds for believing that the author would be in danger
of being subject to torture upon return to Iran. 1In reaching this decision
the Commi ttee nmust take into account all relevant considerations, pursuant to
paragraph 2 of article 3, including the existence of a consistent pattern of
gross, flagrant or mass violations of human rights. The aimof the

det erm nati on, however, is to establish whether the individual concerned would
be personally at risk of being subjected to torture in the country to which he
or she would return. It follows that the existence of a consistent pattern of
gross, flagrant or mass violations of human rights in a country does not as
such constitute a sufficient ground for determining that a particular person
woul d be in danger of being subjected to torture upon his return to that
country; specific grounds nust exist that indicate that the individual
concerned woul d be personally at risk. Simlarly, the absence of a consistent
pattern of gross violations of human rights does not nean that a person cannot
be considered to be in danger of being subjected to torture in his or her
specific circunmstances.

6.4. The Committee has noted the State party’s assertion that its
authorities apply practically the same test as prescribed by article 3

of the Convention when determ ning whether or not a person can be deported
The Committee, however, notes that the text of the decisions taken by the
Swedi sh Board of Inmmgration (21 April 1995) and the Aliens Appeal Board

(7 February 1996, 27 March 1996, 24 February 1997 and 27 July 1997) does not
show that the test as required by article 3 of the Convention (and as
reflected in chapter 8, section 1, of the 1989 Aliens Act as anended) was
in fact applied in the author’s case.

6.5. In the author’s case, the Conmttee considers that the author’s famly
background, his political affiliation with the Freedom Movenent and
activities, his history of detention and torture, should be taken into account
when determ ni ng whether he would be in danger of being subjected to torture
upon his return. The State party has pointed to circunstances in the author’s
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story which rai se doubt about the credibility of the author, but the Commttee
considers that the presentation of the facts by the author do not raise
significant doubts as to the trustworthiness of the general veracity of his
clains. In this context the Comrittee especially refers to the existence of
medi cal evi dence denonstrating that the author suffers from Post Traumatic
Stress Di sorder and supporting the author’s claimthat he has previously been
tortured while in detention.

6.6. The Committee is aware of the serious human rights situation in Iran, as
reported inter alia to the United Nations Comm ssion on Human Ri ghts by the
Commi ssion’ s Special Representative on the situation of human rights in the
Islami c Republic of Iran. The Committee notes the concern expressed by the
Commi ssion, in particular in respect of the high nunber of executions,

i nstances of torture and cruel, inhuman or degradi ng treatnent or punishnent.

6.7. In the circunstances, the Conmittee considers that substantial grounds
exi st for believing that the author would be in danger of being subjected to
torture if returned to Iran.

7. In the Iight of the above, the Cormittee is of the view that, in the
prevailing circunstances, the State party has an obligation to refrain from
forcibly returning M. Ali Falakaflaki to Iran, or to any other country where
he runs a real risk of being expelled or returned to Iran.

[ Adopted in English, French, Russian and Spanish, the English text being the
ori gi nal version]

Not es
1. Comruni cation No. 13/1993 (CAT/C/ 12/ D/ 13/1993), Views adopted
on 27 April 1994.
2. Comruni cation No. 39/1996 (CAT/C/ 18/39/1996), Views adopted
on 7 May 1997.
3. The del egation preparing the report included the Director-Genera

of the Aliens Appeal Board at the tinme, as well as counsel in the present case
who was at the tine working for the inmigration authorities.



