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1.1
The aulhor of the communication is 5. Z, an Afghan national bom on
1995.’ He claims that his deportation to Afghanistan by Denmark would constitute a
violation of artieles 6, 7, l3and 26 of the International Covenant on Civil and Political
Rights (Covenant). He is represented by counsel, Mr. Niels-Erik Hansen.
—

1.2
On 26 June 2015, pursuant to rule 92 of the Committee’s rules of procedure, the
Comminee requested the State pany to refrain from deporting the author to Afghanistan,
while his case was under consideration by the Committee. On 20 July 2015, the Danish
authorities suspended the time limit for the author’s depanure from the Slale party until
fianher notice. in accordance with the Committee’s request.
Factual background
2.1
The author is an ethnic Tadjik from Kabul. [le was bom on
1995.He
went to school for seven years and then worked in a garage located in an area of the city
different from the area where he was living. Every day, he used to take a ‘passengers car”
shared taxi- to go to work. FIe claims that one day in 20l4, he was abducted by armed men
oa his way back from work in the
area. A “passengers car” stopped and
asked him where he was going, and as the driver was going in the same direction as the
author, he got into the car. The driver asked him to seat at the back, as other people would
get into the car funher. Around 10 minutes later, three people got into the car and
threatened him with a gun and a knife, beat him. and told him that they would kiil him ifhe
screamed. He was also told that ifhe escaped. he would be found no mutter where he vent.
Then the author was taken to a house in the Province of Panvan,1 where the three armed
people plus another two who joined them. locked the author up in a room in the basement
and took pictures of him. None of the armed people talked to the author and he could not
understand what they said to each other, as they spoke Pashto.5

—

2.2
The author claims that he spent five days detained in the room and that he managed
to escape through a section of the window which was covered with plastic.6 He further
claims that while he was in the house, he saw some weapons, material to make bombs and
vests. The author believes that the Taliban abducted him to oblige him to become a suicide
bomber, as it is known that they abduct young boys to make them suicide bombers7. FIe
also ciaims that during his “detention” lie was beaten and kicked several times, and that if
he tried to speak, he was hit with a fist and the palm of hands.’ After he escaped, the aulhor
managed to get to his parents’ house, where he hid for about two days. He was then sent to
stay with his grandparents in the city of
for about four days. Ashe was afraid of
the Taliban, the author met an agent who heiped him to travel to Europe.
2.3
The authors parents informed hirn that around six months after his departure from
Afghanistan, armed people came to his house asking for him. They stated that the author
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Sec para. 2.4.
Sec para. 2.4
The author does not indicate a precise date.]
The author claims that he knows that tie was taLen to Parwun Province, as he used to go there with his
friends and he knew it well
The author speaks Dan. However in his hearing wiffi the RAR, he indicated that he understands a
little Pashto and that he heard that the persons who abducted him were planning suicide bombings.
The author explains that the section coercd by plastic was about half of the window and that he used
a band to reach the window.
The author does flot provide further information or documentation to support this affirmation.
In his inteniew with the DIS held oa
June 2014, the author indicated that he had flot been beaten,
kicked or anthing else, but that he had been threatened with violence. ifhe tried to escape.

•
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“owed something to them” and threatened the author’s father to kiil him if he did not tell
them where he was. Afier this incident, the authors parents have had to move, and they
flow live in another area of the country. The author ctaims that he has not heard from his
family since they informed him about the incident.

2.4
On I June 2014, the author arrived to Denmark. He applied for asylum and
indicated that he was not sure of his age. but that lie was bom in 1377 according to the
Afghan calendarY and that he therefore was appro<imately 16 years old. The Danish
Immigration Service (DIS) inrerviewed him on
June 2014 and he reiterated that
statement. On
July 2014, the University of Copenhagen’s Section of Forensic Pathology
prepared a report on the author’s age which indicated that, based on a clinical examination,
a dental examination, and an X-ray examination of his leif hand, the author “most likely is
19 years old or older”. The report added that “although small. a certain possibility exists
that he may be as young as 17 years old”.’° OnS August 2014. the DIS determined that
the author’s date of birth was
1995 and that he was therefore not a minor.”

•

•

2.5
The DIS rejected the author’s asylum request on
December 2014. The author
appealed this decision to the Refugee Appeals Board (RAB). On
April 2015, the RAB
rejected the author’s appeal. It found that the author lacked credibility and that his evasive
and inconsistent statements on essential points demonstrated that lie had not reflected hus
own experience. For example. the author gave contradictory statements in relation to the
way he escaped the house in which he was supposedl detained, as he firstly said that he
tumed a handle ofa window to escape, and subsequently indicated that he passed through a
window’s hole covered with plastic;’2 he also contradicted himselfregarding the violence
he had been subjected to, as he firstly indicated that he had not been subjected to any
violence and subsequentl, he stated that he had been beaten and kicked by his captors;’3
and lie provided contradictory information regarding the length ofhis trip to Parwan.’4 The
RAB therefore did not consider the author’s statements as facts. It funher considered that
the general situation in Afghanistan cannotjusti& granting refugee status to the author.

•

2.6
The author indicates that he has exhausted the domestic remedies as the decisions by
the RÅB cannot be appealed.
The complaint

The author alleges that hus deponation to Afghanistan would put his life at risk, and
3.1
that he would also face inhuman and degrading treatment, in violation ofarticles 6 and7 of
the Covenant. The author states that he fears that If he is retumed to Afghanistan, the
Taliban would kiIl him, as he escaped from them. He also indicates that he fears that the
Taliban may be able to find him wherever he stays in Afghanistan, as they have pictures of
him.
3.2
The author further submits that he fears suicide bombers in Afghanistan, as well as
the general situation there, as human rights are not protected, the police is corrupted and
works together with the Taliban. He refers to a press article in which the Afghan Minister
of Refugees and Repatriation urged several Western governments to stop deportations to
Afghanistan. in panicular of women and children.’5 The Minister indicated that although

°
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“
‘
‘

The 1377 year of the Afghan calendar is 1998.
The State party has provided a translation ofsome cxtraets of the report.
The 5mw pan has provided a translation of this decision.
Sec footnote 9.
Sec footnote II.
Sec footnote 7.
The authnr has provided a copy of Ihe press anicie which reports on an interview given by the
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the situation has improved after 2011, and some agreements with Western governments
were put in place in order to deport nationals to Afghanistan, the situation has changed, and
currently, it is very dangerous to return to several provinces of the country. Therefore, he
opposes to deportations and has sent lettersto the govemments asking them to revise the
deportation agreements which were in place. “The author claims that given that the
government itself advises against sending nationals back to Afghanistan. he should not be
deported: the situation there has become too dangerous, including in Kabul.’7
The author also refers to the UNHCR Eligibility Guidelines for assessing the
3.3
international protection needs ofasylum-seekers from Afghanistan’9according to which the
following groups ure in need of international protection: individuals associated and
perceived as supportive of the government and the international community, men and boys
of flghting age, individuals perceived as contravening the Taliban interpretation of lslamic
principles, norms and values. and members ofethnic minority groups. Fie explains that due
to his travel to Europe, if removed. he would certainly be perceived as contravening the
Islamic rules and supponive of the Government and’or the international community.He
funher claims that given his age, he would also be at risk of being forced to €ight either for
the Government or for the Taliban, and alleges that sexual assaults of young men are
commonly reported in Afghanistantm In addition, he claims that he is a Tajik and that if
returned there, he would be persecuted because he belongs to a minority ethnic group.
The author further claims that the fact that the RAB has had to reopen several cases
3.4
of asylum-seekers whose asylum requests had been rejected as a result of the proceedings
before the Committee, demonstrates that the Board often commits mistakes. He quotes
several cases registered by the Committee which were reopened by the Bourd and in which.
after a review of the case. refugee status has been granted. In particular, he refers to
communications submitted by Afghan nationals which have been discontinued by the
Committee because the authors have been granted refugee status, following the Board’s
review oftheir cases.2°
3.5
The author also submits that, as an asylum seeker, he was not able to appeal the
decision of the RÂB dated April 2015, while any other person in Denmark can appeal
the decisions of administrative bodies. He considers that this situation amounts to a
violation ofarticles 13 and 26 ofthe Covenant.
State Party’s obscrvations
4.1
On 22 December 2015, the State Pany submitted its observations on the
admissibility and merits of the communication. It submits that the communication is not

substantiated, as the author has not demonstrated any possible breach of the Covenant, if
deported to Afghanistan.

IS

‘
‘

‘°
2û

4

Ministry of Forcign Affairs of Afghanistan to aNonvegian journalist. Available at
hltps://kabulblogs.wordpress.comJ2OlS/02/21/afghan-minister-for-relùgees-and-repatriation-stopdeportation-to-afghanistanJ
The authnr indicates that in March 2015, the Afghan government has requested the State pany to
revise the tripartite Memorandum of Understanding bctween them and UNHCR, hut that the Danish
authorities have not followed up on that request.
The author states that severat attacks have been perpetrated recentlv by the Taliban in the capital.
However he does not provide funher details.
United Nations High Commissioner for Refugees. Eligihilit Guidelines for Assessing the
International Protection Needs ofAsylum-Seekers from Afghanistan. 6August 20t3.Available at

http://www.refworld.org/pdfld/5t[McaJ4.pdf.

The author does not provide further details on this matter.
The author refers to communications 2320/2013, 2150/2012 and 2286/2013..

Advance unedited version CCPRJCII 20/D/262512015

4.2
The State party describes the structure, composition and functioning of the RAB,’as
well as the legislation applying to asylum proceedings? Tt indicates that the RAB analyses
if an asylum applicant may fear to be subjected to specific and individual persecution or to
a risk ifl case ofreturn to his/her country’ of origin, taking into account any information on
persecution prior to the asylum seeker’s depanure from his/her country’ of origin (Section
7(l) of the Aliens Act). in addition, the Stue party indicates that a residence permit may be
issued to an alien who risks death penalty or being subjected to torture or ill treatment if
retumed to his/her country oforigin. The State paly also indicates that the RAB considers
the conditions for issuing a residence permit fulfihled, If there are specific and individual
factors rendering it probable that the asylum seeker will be exposed to areal risk ofdeath or
being subjected to tonure or ill treatment in case ofreturn (Section 7(2) ofthe Aliens Act).
4.3
Regarding the admissibility of the communication. the State pany indicates that the
author has failed to establish apr/ina fade case for admissibility purposes regarding the
alleged violation of articie s 6 and 7of the Covenant, as he has not substantiated that he
would face any risk or danger if deported to Afghanistan. The State party indicates that its
obligations under articles 6 and 7 of the Covenant are reflected in sections 7(l) and 7(2) of
the Aliens Act, according to which a residence permit will be issued to an alien, ifhe or she
risks the death penalty or being subjected to torture or ili-treatment in case of return to his
or her country of origin. The State party therefore considers that it has complied with Hs
international obligations.
Regarding the authois allegations that the impossibility for him to appeal the
4.4
RAB’s decision to a court amounts to a violation ofarticle 13, the State party refers to the
Committee’s jurispmdence under which article 13 offers some of the guarantees afforded
by article 14(1) of the Covenant, but not the right to appeal23 or the right to a court
hearing.1Therefore, the State party considers that the author has failed to establish a prima
fade case for the purpose of admissibility under articie 13 of the Covenant and that this
section of his communication should be declared inadmissible. As for the author’s
allegations under articie 26 of the Covenant, the State pan> refers to the author’s statement
that the impossibility of appealing the RAB’s decision violates his rights under articie 26.
as other persons in Denmark, besides asylum seekers, have the possibility to appeal the
decisions of administrative bodies like the Board to a court. The State pany conciudes that
the author has failed to establish a priniafacie case for the purposes ofadmissibility under
article 26 of the Covenant and considers that this claim should be declared inadmissible for
jack ofsubstantiation.
4.5
Regarding the merits of the communication. the State pany suhmits that the author
has failed to establish that his retum to Afghanistan would constitute a violation ofanicles
6, 7, 13 and 26 of the Covenant. Regarding articles 6 and 7, the Stale party indicates that
the author has flot provided any new information to the Comminee that has not been
already reviewed by the RAB. The State part>’ recalls the author’s claim that he would beat
risk of a breach of articles 6 and 7 of the Covenant if retumed to Afghanistan because he
was kidnapped by the Taliban in order to force him to become a suicide bomber. and that if
he is retumed there, the Taliban will find him and kiil him, or subject him to tonure or ill
treatment because he escaped from them. In this regard. the State party points out that the
author made several inconsistent statements during his asylum proceedings. Firstly, the
21

22
23

24

Sec Communication 2379/20 14, Ms Obah Hussein Ahmed v. Denmark, Views adopted on 8 July
2016, paras. 4.1-4.3.
The State panv refers to seetions 7 (I). 7 (2). 31 (I) and 3 t (2) of the Aliens Act.
The State pany refers to Communicalion 2186/2012, Mr. X and \ls. X. Views adopted on 22 Octobcr
2014, para. 6.3.
The State panv refers to Communication 58/1979. Maroufidou VS. Sweden. Viess adopted on 9April
1981. In this case, the Committee did flot dispute that a mere administrative review oEa decision
espelling an alien from Sweden did not amount to a violation ofanicle 13 of ihe Covenani.
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State pany refers to the inconsistencies as to the way the author escaped from his place of
detention through the window.’ Secondly, it indicates that, while in his interview with the
DIS heLd an
June 2014 and in the hearing before the RAB he stated that he had been
beaten by his captors, in the interview with the DIS held onS December 2014, the author
stated that he had not been beaten ar kicked, and that he had just been threatened with
violence ifhe tried to escape.26 Thirdly, the authar made inconsistent statements regarding
the length of his trip to Panvan: in his interview with the DIS held Ofi
June 2014, he
affirmed that the trip had taken about one hour or two; then in the interview with the DIS
held on5 December 2014. he indicated that it took around 30 minutes; and in his hearing
before the RAR, he indicated that the drive with the kidnappers had taken around 20
minutes.7

•

•

4.6
In addition, the State party points aut that during the asylum proceedings, it was
diflicult for the author to estimate the timing of various incidents, including for how long
he had been kidnapped, how long he had stayed with his parents and grandparents, and
when his family had been asked by the Taliban about his whereabouts. The State party
further indicates that many of the statements made by the author seem unlikely, for
example, that his captors did not take any precautions to avoid that he escapes and the fact
that he did nat escape earlier, taking into account that he was alone in the room where he
was kept. The State party affirms that the author has flot provided any reasonable
explanation regarding such inconsistencies which relate to essential points of his account.
4.7
The State party also indicates that the author’s account is nat consistent with the
backgraund material available. It refers to a report by the DIS, according to which, cantrary
to what the author states, the Taliban da not recruit young boys by force, but that they join
the Taliban valuntarily.15 ln addition the report indicates that mast af the suicide bambers
are poor young males originating from the Punjab province in Pakistan, or from the North
and South Warziristan.0 Furthermore. the State pany points aut that the recruitment of
suicide bombers requires a cenain level af willingness and belief in the purpose at’ the
action, which is in contradiction with the author’s accaunt.3°
4.8
The State party further submits that the fact that the author is a Tajik daes nat in
itself justi asylum. The State party refers to the UNHCR Eligibility Guidelines far
assessing the international protectian needs of asylum-seekers from Afghanistan. according
to which the persons perceived as supportive of the international community are for
example local leaders. religiaus leaders and women in the public sphere.3’ Concerning men
and boys of fighting age, the Guidelines indicate that there is a risk far those boys and men
in areas where the government does nat exercise control and in the areas affected by the
conflict between pro-gavemmental forces and nan-governmental farces.321n addition,
persons perceived as contravening Taliban’s interpretation of Islamic values can be
attaeked in thase same areas. and the Taliban mainly target musicians, film makers. people
playing sports, and persons vho have attended events perceived as violating Islamic

25
26
27

Sec para. 2.2.
Ibid.
Sec footnote 7.

Danish Immigration Service, Cauntn’ ofOrigin Information far lise in the Asylum Determination
Proeess, Faet Finding Mission to Kabul, Afghanistan, 25 Februan to 4 March 2012, p. 26-28.
Available at https://www.nyidanmark.dk’NRJrdanIyresJ3FD55632-770R-4886-935C827E83C I 8AD8/OIFFMrappartenAFGHANISTAN2O I 2FinaI.pdf.
20
Ibid. p. 26-28.
m Ibid.. 29.
p.
UNIICR, Eligihility guidelines for assessing the international the pratection needs nf asvlum seekers
from Afghanistan. 6 August 2013. p36 and 37.
32
Ibid..p.40-41.
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principles, norms and values.’3 Finally, regarding the author’s allegation that individuals of
an ethnic minority would face a risk ifreturned to Afghanistan, the State party submits that
such groups may need protection, ifthev originate from an area not subject to government
control in which their ethnic group constitutes a minority. The State pany points out that
the author does not fall in any of these categories, as he is a Tajik from the capital
controlled by the government, where Tajiks are about 15% of the population; he is a low
profile person, as he has never been politically active and has never experienced any
problems with the Afghan authorities.
4.9
With respect to the author’s allegations related to the general situation in
Afghanistan. in particular. the call made by the Minister of Refugees and Repatriation flot
to depon nationals of Afghanistan back to the country, the State party affirms that such
statement does not lead to a revised legal assessment of the author’s asylum request and
that the Afghan authorities have accepted to receive him. In addition. it submits that
contrary to what the author states, Kabul continues to be a safe place, as confirmed by the
statement of the Afghan Minister of Refugees and Repatriation referred to by the author.
4.10 The State party submits that the RAB’s decision of
April 2015 was taken after a
thorough review of the author’s claims, the evidence he submitted, and in accordance with
domestic legislation. It considers that the author is tiying to use the Committee os an
appellate body to have the factual circumstances ofhis asylum application reassessed. The
State pany also submits that the Committee must give considerable weight to the RAD’s
findings. as it is better placed to assess the facts in the author’s case.’lt funher submits that
the author’s communication merely reflects that he disagrees with the assessment of his
case made by the RAB, and considers that he has failed to identi& any irregularity in
asylum proceedings’ decision-making process or any risk factors that the RAB failed to
take properly into account. The State part>’ further highlights that the author has flot
rendered probable that he would be subjected to persecution, or that he would face any risk
to his life or of being subjected to torture or ill-treatment in Afghanistan.
4.11 The State party funher reiterates that the alleged violations of articles 13 and 26 of
the Covenant have not been substantiated.
Author’s comments on the State party’s observations
5.1
On 24February20l6. the author submitted his comments on the State party’s
observations. With regard to the observations on the admissibility ofthe communication. in
particular the State party’s argument that the author’s allegations regarding the violation of
his rights under articles 6 and 7 of the Covenant lock substantiation, the author considers
that such allegations are duly substantiated, as the current situation in Afghanistan is
extremely dangerous. He provides a press anicle dated 2 February 2016, repnrting on a
meeting between the Afghan Minister of Refugees and Repatriation and Germany’s lnterior
Minister, according to which the government of Afghanistan had declared that it will only
accept those refugees and asytum seekers who accept to return to the country
voluntarily.3The author funher refers to another press article dated 26 April 2015,
according to which a young Afghan man had been raped by several Taliban militants in
“

Ibid. p. 47-48.
The State pady refers to several Views adopted by the Committee inciuding: Communication
2272/2013. PT. vs. Denmark. Views adopted on I April 2015, para. 7.3; Communication 2393/2014.
K. vs. Denmark. Views adopted on 16 July 2(115. paras.7.4-7.5: Communication 2329/2014. Z. vs.
Denmark. Views adopted on IS July 2015. pan.7.4; and Communication 2186/2012. Mr. X and Ms.
X vs. Denmark. Views adopted on 22 October 2014. para. 7.5.
DW, Afghanistan’s Minister of Refugees: No agreement on taking back deponees from Germanv. 2
February 2016. Available at htip://www.dw.com/en/afghanislans-minister-of-refugees-no-agreement

on-taking-back-deportees-from-germany/a-I 9020715.
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order to force him to commit a suicide attack. The arlicie indicates that the young man was
arrested just before the aftack and that he had confessed his intention to blow up a police
station in Kabul, so as to “wash off his sins”.30The author also provides a “travel warning”
issued by the Government ofDenmark in which it recommends its nationals not to travel
to
Afghanistan, given the “heightened risk of terorist attacks and kidnappings in the country,
ineluding Kabul”77
5.2
The author further reiterates his submissions related to the alleged violation of
articies 13 and 26 of the Covenant.
5.3
The author considers that according to its observations on the merits, the State pany
seems to give more importance to credibility issues than to the actual situation
in
Afghanistan. He indicates that although, according to background information, suicide
bombers are not generally recruited by force, one cannot exclude the possibility that young
boys could be forced by the Taliban to commit suicide attacks. In this connection. he refers
to the case of a young boy who was raped in order to force him to commit a suicide
attack.35 He funher argues that the RAB could have used more recent information to base
its decision of April 2015, as it refers to reports from 2012, while information as recent
as 2016 and more relevant to the author’s situation was already publicly available thea. The
author mnher reitemtes that the cunent situation in Afghanistan is extremely dangerous,
which is conflrmed by the State pany’s “travel warning” which discoumges any trave!
there.

5.4
The author reiterates his reference to the cases in which the Committee’s interim
measures requests resulted in the reopening of the cases of the people concerned. who then
received a residence permits.3° The author claims that this demonstrates that the RAB often
commits mistakes and indicates that the RAB’s decision of• April 2015 was manifestly
unreasonable and arbitrary.4°
Further submissions by the State party
6.1
On 19August 2016, the State pany provided funher observations to the Committee.
The State party reiterates that according to the Committee’s jurisprudence, anicie 13 of
the
Covenant does not establish the right to appeal or the right to a court hearing.4’ In addition,
iii accordance with domestic Legislation, the author had the possibility to appeal
the DIS
decision of e December 2014 to the RÅB. RABs decisions are final and not subjected
to
judiciaL review. This has been confirmed by the Danish Supreme Coun which has
established that however, aliens can, by virtue of the Constitution, bring an appeal before
the courts which have the competence to adjudicate any matter conceming the limits
of
competence of a public authorilv. Nevertheless. such review by the courts is limited
to
points oflaw.
6.2
With respect to the author’s allegation that his rights under anicie 26 of the
Covenant have been violated, the State party reiterates that he has not been treated
difterently from any other person applying for asylum and that in his asylum proceedings
36

“

°
°
‘

8

Khaama Press, Taliban rapc suicide bomber before sending for attack. 26April2015. Available
at
http://www.khaama.com/would-be-suicide-bomber-gang-raped-by-fellow-taliban.3229
Ministry of Foreign Aftàirs of Denmark, “Alt travel to Afghanistan discouraged”. The authordoes
not

provide funherdetails jo relation to his documeni.
This case is referred in the press anicle referred to before: sec Deutsche Welle. “Afghanistan
’s
Minister ot’ Refugees: No agreement en taking back deporices from Germany”, op. cit,. available
at
http://www.dw.com/en/afghanistans-minister-of-refugees-no-agreement-ontaking-hack-deportees
from-germany/a- 19020715.
The author refers again to cnmmunications 2320/2013, 2150/2012 and 2286)2013. Sec footnote
26.
The author does nnt develop this argument.
Sec para. 4.4
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no distinction was made on the basis of race, colour, sex, language, religion. political or
other opinion, national or social origin, property, birth or other status.
6.3
In relation to the author’s argument that the current situation in Afghanistan is
extremely dangerous, and that even the State pany recommends flot to travel there, the
State party submits that the foreign traveL advice issued by the Danish Ministry of Foreign
Affairs applies to Danish nationals and Danish interests and that the risk ofterrorist attacks
and abductions only relate to Danish nationals. In addition, it indicates that the RAR keeps
abreast of information on conditions in Afghanistan, inciuding information on the general
security situation. For this purpose, the RAR searches for background material four times a
year.12
6.4
In relation to the author’s allegation that the RAB’s decision of SApril 2015 only
took into account information of 2012, the State party submits that the 2016 UNHCR
Guidelines for assessing the international protection needs of asylum-seekers from
Afghanistan, were also considered. According to these Guidelines: ‘in areas where AGEs
Anti Government Elements- exercise effective control, they are reported to use a variety
of
mechanisms to recruit fighters, ineluding recruitment mechanisms based on coercive
strategies
.j People who resist recruitment are reponedly at risk of being accused of
being a government spy and being killed or punished”. The State pany reiterates that as the
author originates from Kabul, an area controlled by the Afghan government, the RAR’s
assessment that the general situation in Afghanistan does not justil’ residence under
Section 7 ofthe Danish Aliens Act, still applies.43
-

..

6.5
Funhermore. the State pany refers to several decisions by the European Coun of
Human Rights on the general conditions in Afghanistan. For instance. it refers to A. IV
Q
and D. H i’s, the N&zerlands in which the Coun stated that it did not find that the general
situation in Afghanistan would reach such a level of violence that the simple return of
a
person there would give rise to a risk ofill-treatment.44
6.6
The State party funher submits that the author has failed to demonstrate that the
reopened cases that he referred to are similar to his situation, beyond the fact that the
asylum seekers in these cases were also Afghan. ln addition, the State party reiterates that
the RAR decides to reopen a case on the basis of an individual assessment of the
applicant’s situation. In the author’s case it found that he had flot produced any new
information or rendered it probable that he would risk a violation of his rights under articles
6 and 7 of the Covenant.
Issues and proceedings before the Committce

Consideration ofadmissibiliti’
7.1
Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules ofprocedure, decide whether or not
it is admissible under the Optional Protocol to the Covenant.
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“

The State panv provides a list of approximatel 200 reporis oa Afghanistan by Govemmenis.
lntcrgovernmental Organizations and NGOs. taken into account by the RAR.
Sec pan. 2.5
European Coun of Human Rights, Application 25077/06, A.W.Q and D. I-I vs. the Netherlands,
adopted on 12April2016, para. 71. The State party also refers to Application 13442/08, A.G.R vs.
the Netherlands. adopied on 6 June 2016. para. 59; Application 46856.07, M.R.A. and Others VS. the
Netherlands. adopted an 12April2016. para. 112: Application 39575/06. 5.5 vs. the Nethcrlands.
adopted en t2 April 20t6. para. 66.
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7.2
The Committee notes. as required by artiele 5, paragraph 2 (a) of the Optional
Protocol, that the same matter is flot being examined under any other international
procedure of investigation or settiement.
The Committee takes note of the author’s claim that he has exhausted ali effective
7.3
domestic remedies available to him. In the absence of any objection by the State pany in
this connection. the Committee considers that the requirements ofanicie 5. paragraph 2 (b),
ofthe Optional Protocol have been met.
The Committee recalis its general comment No. 31 in which it refers to the
7.4
obligation of States parties not to extradite, deport, expel or otherwise remove a person
from their terrilory when there are substantial grounds for believing that there is a real risk
of irreparable harm such as that contemplated by anicles 6 and 7 of the Covenant.45The
Committee has also indicated that the risk must be personat and that there is a high
threshold for providing substantial grounds to establish that a reni risk of irreparable harm
exists.46 The Committee further recalis itsjurisprudence that considerable weight should be
given to the assessment conducted by the State party,37and that it is generally for organs of
States panies to the Covenant to review or evaluate facts and evidence in order to detemiine
whether such a risk exists unless it is found that the evaluation was ciearly arbitrary or
amounted to a manifest error or denial ofjustice.45
Fn the present case, the Committee notes the State party’s argument that the author
7.5
made several inconsistent statements during asylum proceedings, that the RAB made a
comprehensive and thorough examination of the evidence submitted by him, that he is
trying to use the Committee as an appellate body to have the factual circumstances of his
asylum application reassessed. and that he has failed to establish a prima fade case for
admissibility purposes regarding the alleged violation ofarticies 6,and 7ofthe Covenant.
7.6
The Commjttee notes the author’s claim that the RAB ofien commits mistakes and
that its decision of April 2015 is manifestly unreasonable and arbitrary. The Committee
observes however, that the author has not identified any irregularities in the decision
making process. or any risk factor that the State party’ s authorities failed to take properly
into account. It considers that while the author disagrees with the factual conclusions of the
State party’s authorities, he has not shown that they were clearly arbitrary or manifestly
erroneous. or amounted to a denial ofjustice.
The Comminee funher observes that the author’s request for asylum on the grounds
7.7
of his fear of persecution by the Taliban because he escaped from them, after they had
kidnapped him in order to force him to commit a suicide attack, was rejected by the DIS
and the RÅB because he had failed to establish that he would face any risk for his life or to
be subjected to torture if retumed to Afghanistan. The Committee notes the State party’s
argument that during his asylum proceedings, the author made several contmdictory and
unlikely statements. and that it was difficult for him to provide clear information related to
essential points of his account. including the period during which he was abducted; the
period during which he stayed with his parents afier the abduction, and then with his
Sec general comment No. 31(2004) on the nature of the general legal obligation imposed an States
panies to the CovdnanL para. 12.
Sec for example communicationNo.2007/2010, X v. Denniark, Views adopted on 26 March 2014,
para. 9.2.
Sec for example communicationsNo.2344/20l4, LP. and LP. i’. Denmark, Views adopted on 2
November 2015. para.8.4: No. 1957/2010. Lin Ausira!ia. Views adopted on 21 March 2013. pan.
9.3.
‘..

Sec for example communication No.2344!20 14. LP. and LP.

November 2015. para.8.4.

to
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Denmark. Views adopted on 2
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grandparents; and the moment when his family was asked about his whereabouts by the
Taliban. The Committee further notes the State party’s argument that the author has not
provided any reasonable explanation regarding such inconsistencies. The Committee also
takes note of the State party’s affirmation that the author’s account is not consistent with
the background material available, according to which the Taliban do flot recrnit suicide
bombers by force. The Committee further notes the State party’s statement that, accordintt
to the background information available at the moment the decision on his asylum
application was taken, the author did not faR wilhin any of the categories identifled by the
UNHCR as being at risk in Afghanistan, as he originates from an area controlled by the
government, he has never been politically active and has never had any problems with the
authorities. In addition, the Committee notes the State party’s statement that the fact that
the author is a Tajik does not justify asylum, as according to background information
available when the RAB’s decision was made, minorities are at Hsk only in those areas
where the Anti-Govemment Elements have control, but not where, such os in Kabul, the
Afghan ttovernment is in control of the situation. The Committee also takes note cC the
State party’s atfirrnation that, according to background material available at the moment the
decision on the author’s application was taken, the general situation in Afghanistan could
not by itself be considered as the basis to grant asylum and that the Afghan authorities had
accepted to receive the author.
7.8
The Committee also notes the author’s allegation that the current situation in
Afghanistan is very dangerous and could constitute the basis for grariting asylum to persons
who like him. belong to a minority and have spent some time in the West, and could
therefore be perceived by the Taliban as supporting the government and the international
community. The Comrnittee funher takes note of the author’s claim that although the
majority of suicide bombers join the Taliban voluntarily, it is possible that young boys such
as the author are recruited by force. The Committee also notes the author’s submission that,
given the bad security situation in the country, the Afghan government is advising against
deporting nationals. The Committee however observes that the author is from Kabul; that
according to the statement made by the Afghan Minister an Refugees and Repatriation and
quoted by the author. Kabul remained a safe area; and that publicly available information
indicates that persons from places where the Anti-Govemment Elements do not exercise
control. such as Kabul. are not at risk of persecution by the Taliban.39
The obligation not to remove an individual contrary to a State party’s obligations
7.9
under the Covenant applies at the time ofremoval. The Committee recalls that in cases of
imminent deportation, the material point in time for assessing this issue must be that of its
consideration of the case. Accordingly, in the context of the communications procedure
under the Optional Protocol, in assessing the facts submitted to its consideration by the
panies, the Committee must also take into account new developments that have come to its
anention by the parties which may have an impact on the risks that an author subject to
removal may face. In the present case. the information in the public domain has signaled

°

Sec for example UNHCR Eligibility Guidelines for assessing the international protection needs of
asylum-seekers from Afghanistan, op. cit. Available at http://www.refworld.org/pdfid/5l ffdcaj4.pdf;
UK Horne Office. Country Policy and Information Note Afghanistan: Fear ofanti-government
elements (AGEs). December 2016, Aailable at
https://wwv.gov.uk’govcrnmentJuploadsfsvstem/upIoads/attachmcntdataIflIe!576895/CPENAfghanistan-Fear-of-AGEs-v2-December-2016.pdf: Danish ImmigraLion Service. Afghanistan:
Country ofOrigin Information for Use in the Asvium Determination Process, Repuri on fact tinding
mission to Kabul, 25 February to 4 March 2012. Available at
http://www.refworld.org/docid/505al0352.htrnl.
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the significant deterioration of the situation in Kabul in recent times)° However, on the
basis of the information in the case flue, the Committee is not in a position to assess the
extent to which the current changed situation iii his country of origin may impact the
author’s personal rist In this context. the Committee recalis that it remains the
responsibility of the State pany to continuously assess the risk that any person would face
ifl case of retum to another countn: before the State takes any final action regarding hislher
deportation or removal.

7.10 Without prejudice to the continuing responsibility of the State pany to take into
account the present situation of the country to which the author would be deported, and ifl
light of the available information regarding the author’s personal circumstances, the
Committee considers that the author’s claims under articies 6 and 7 of the Covenant have
been insufficiently substantiated for the purposes of admissibility. and concludes that this
part of the communication is inadmissible under articie 2 ofthe Optional Protocol.
7.11 The Committee further notes the author’s claims under articies 26 of the Covenant
that the RAB’s decision and its procedure constitute a discrimination against asylum
seekers, since ali other decisions by administrative bodies can be appealed before courts
pursuant to the State partv’s Iaw.lt also notes the State party’s statement that the author has
been treated equaII to any person applying for asylum before its authorities, whatever their
race. colour, sex. language, religion, political or other opinion. national or social origin,
propeny, binh or other status. The Committee observes that the author has not provided any
further arguments oa this pan of the complaint. It therefore considers that the authorhas
failed to sufficiently substantiate his claims under article 26 and declares this part of the
communication inadmissible under article 2 ofthe Optional Protocoi.5’
7.12 The Committee further notes the author’s claims that the impossibihty for him to
appeal the RAB’s decision of priI 2015 amounts to a violation ofhis right to a fair trial
under article 13 of the Covenant, as the decisions of the RAR are the only administrative
decisions that cannot be appealed before the national coutis. The Committee recalls its
jurisprudence, referred to by the State pany, according to which anicle 13 of the Covenant
ofters to asylum seekers some of the protection afforded under article 14 of the Covenant,
but not the right of appeal to judicial courts.52The Committee therefore concludes that the
author has failed to sufficiently substantiate his ciaims under articie 13 and declares this
part of the communication inadmissible under article 2 of the Optional Protocol.

‘
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8.

The Human Rights Committee therefore decides:

(a)

That the communication is inadmissible under anicle 2 ofthe Optional Protocol;

(b)

That the decision be transmitted to the State pany and to the author.

Sec for example, press release issued by the Secretaiy General of the United Nations on 31 May
2017: “UN condemns terrorist attack in Kabul. underscores need to protect civilians”. Available at
http-.Hwww.un.org’victimsoflerrorisrw’ea’node/3466
Sec for example Communication No. 21 15’201 I. tAK. vs. Denmark. Views adopted on 3November
2016. para. 9.7.
Sec communicacion No. 2288t201 3. OsaviOmo-Arnc;wghawon v. Denniark, Vies adopted on 23
July 2015. para.6.4; general comment No. 32 (2007) on the right to equality before coutis and
tribunals and to a fair trial, paras. 17 and 62.

