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A

-

1.3 The author of the communication is Ms. F! ———_ _H —— , bomaon

+ 1991, Shie presents the communication on her own behalf and on behalf of her son, X, bern on

-2015. The author is & national of Somalia seeking asylum in Denmark and subject
to deportation to Italy following the Danish authorities” rejection of hor asylum application on
the grounds that sho already had a residence permit in Italy. The author claims that by forcibly
deporting her and her child to Italy, Denmark would violate their rights under article 7 of the

.. Covenant. The author was initilly represented by the Danish Refugee Council and subsequently

by Marie Loise Frederiksen, The Optmnal Protocol entered into force for Denmnrk on 23 March

1976.

1.2 On 18 February 2016, pursuant to rule 92 of the Committee's rules of procedure, the

Special Rapporteur on new comnunications and interim measures requested the State party to

" refrain from deporting the author and her child to Italy while their case was under consideration

by the Committee. On 8 December 2017, the Special Rapportaur decided to deny the Statc party’s

" request to lift i mtenm measures.

The facts as presented by the author

2.1 Theauthor fled Somalia in 2008 and apphed for asylum upon arrival to Lampeduse (Italy),
on — August 2008, She was transferred to an asylum centre, where she stayed for approximately
one year during the processing of her asylum case. In 2009, the author was granted subsidiary

. protection by the Italian authorities and issued a rusidence permit valid for throe years. The

N

résidenco permit cxpire_d in 2012, but was renewed untll - April 2015.

22  When the author received the residence permit, she was informod by the staff that ske
could no longer stay at the reception centre. She was oaly 17 years old. For a long period of time,
she spent the night at a shelter “help centre”, where she could stay at night if they had a place for
her. But if she arrived too late and there was no more room, she had to sleep on the streets. Tho
author actively sought for help from the Ttalian authorities, and tried to find a job, but without
any success.! She was thorefore completaly dependent on the help from volunteers and the one
meal she received at the holp cenire.

2.3 The author allegedly expenenccd harassment from young persons on the streets.? She also
wilnessed how other young wotnen fall victims to violence if they tried to defend themselves
when confronted with harassments and slurs. Despito soveral years in Italy, the author’s situation

-was in no way sustainable, In the absence of lasting solutions, whon she became aware in 2015

that her family resided in Denmark, she lott Italy to go to Denmark.

2.4  The author entered Denmark oo— June 2015 and applied for asylum thres duys later, She
was alceady pregoant when she arrived in Denmark, and on =2015 she gave birth to
8 boy.? The authior’s mother, father und six siblings have all residence permits in Denmark, They
bave allbeen a great suppost to the author in Denmark and help her in taking care of her baby.

2.5  On —December 2015, the Danish Iﬁln{graﬁon Service dismissed the author’s asylum
application, because she had e residence. permit in Italy, On — February 2016, the Danish
Refugee Appeals Board upheld that detision.

No further Jnfurmunun provided in that scnse.

They ullegedly told her “Why don’t you go beck home, yoe monkey” or threw soda cans at her when they
passed by on their motorcycles..

The authot submits that she does not have a good relationship with the futher of her son — who Is still in
Italy — bécuuse he does not want to assume the role of father. He feels that he is not ablc fo live up to his

respongibilities when he cannot provide for the family, He does not have a job or 4 home. Somelimes hc

sleeps in & shelter, other times on the strocts, and when possible at some ncquaintances® place, In her ssylum
sereening Interview of— July 2015, the author declarcd that she was married with the father of her son
singe — December 2014. [er spouse was elso from Mogedishu, but they mct in lialy, 29 they were living
in the same nefghbourhend. The intervicw minutes also mention that the suthor hed regular tclt:phone
contact with her spouse. A
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The complaint

3.1 The author submits that, by forcibly returning her and her child to Italy, the Danish
authorities would violate their rights under article 7 of the Covenant, She fears that upon return
to Haly, she will end up alone with her son, which will be extromely difficult to manage, She does
not know how she will be able to provide for her son when she is not even ablo to provide for

. herself. She will face even harder challenges than the first time, becavse she now has & baby to

e

support. Her residence permit has expired and her son is not registered in Taly because he was
born in Denmark. Bascd on her experience, it will be even harder for her to access support from
the Ttalian authoritics. : '

3.2 Bince she was told to leave the Italian reception facilities in 2009, the author has not been
able to find housing, work or any durable humanitarian solution in Italy, Conclusion No. 58 (XL
adopted by the Executive Committee of the Programme of the Office of the United Nations High
Commissioner for Relugecs stated that the principle of first country of asylum should only be
applied if the applicant is permitted to remain there upon return and is treated in accordance with
rocognized basic human standards until & durable solution is found.! Reception conditions in Italy
and basic human standards for refugees with valid or expired residence permits do not comply
with international obligations of protection,® Different reports state that international protection
seokers returning to Italy who had already been granted a form of protection and benefitted from

the reception system ‘when they were in Ialy are not cntitled to accommodation in the reception.

facilities in Italy. Thete is also no statutory procedure for identifying vulnerable persons -- neither
in the Ttalien roccption system nor in the asylum systom — and asylum seekers in Italy expericnce

- severe difficulties nccessing health services.”

3.3 In general comment No. 20, the Committee held that it is the duty of tho State party to
afford everyone protectiot against the acts prohibited by article 7 of the Covonant, and they must
not expose individuals to the danger of torture or cruel, inhuman or degrading treatment or
punishment upon return to another country by way of extradition, expulsion or refoulement. The
European Court of Human Rights, in particular in its judgment in M.S.8. v. Belgium and Greece,
congidered that it was the responsibility of the Belgian authorities nat merely to assume that the
applicant would be treated in conformity with the standards of the Convention for the Protection
of Human Rights and Fundamental Freedoms (European Convention on Humin Rights) in the

first country of esylum — Greece - but, on the contrary, they should have first verified how the.

Greek authorities applied their logislation on asylum i practice: Had they done this, they would

“Problem of refugees und asylum seekers who move in an inegular manner from o country in which they

_ had already found protection”, 13 October 1949, availuble from:

w

L]

pey

hitp://www.unher.org/exconyexcone/3uc8e4380/problem-refugees-asylum-scokers-move-irregulur-
manner-country-already-found himl,

Theauthor refers to the Swiss Refugee Council (OSARY), Reception conditions in Laly: Repori on the current
situation of asylum seekers and beneficiaries of protectian, in particular Dublin retumees (October 201 3),
p. 11; Asylum Information Database (ATDA), Couniry repori: ltaly, May 2013, p. 34; Council of Burope,
“Report by Nils Muiznieks, Commissioner for Human Rights of the Council of Europe, following his visit
to Italy from 3 to 6 July 2012”, 18 Septembor 2012 (CommDLI(2012)26), p. 150. ]

European Council on Refugecs and Exiles, “Dubiin I Regulution: Natfonal Report™: European network
Jor technical cooperation on the application of the Dublin IT Regulation Tialy, 19 Decomber 2012,
ovailable from: hitp:/fwww.refworld.org/docid/514054492.html; AIDA, Country report: Ttaly, p. 37, United
States Department of State, 2014 Country Reports on Human Rights Practices — fraly, 25 June 2015,
avallable trom: htp://www.refworld.org/docid/559bd55£28 html; OSAR, Reception conditions in ftaly, pp.

4-5; und Jesuit Refugee Service Burope, Protection Interrupted: The: Dublin Regulation’s impact on asylum

deckers’ protection, Junc 2013, available from: httpsi/fwww.jrs.net/assets/Publications/File/protection-
Interrupted JRS-Europe.pdf, pp. 152 and 161, :

The author citcs CommDH(2012)26, pp. 143 and 160; AIDA, Country report: Ik;!yh pp. 45-46; UNHCR,

UNHCR Recormmendations on Important Aspécts of Refugee Protection in ltaly, July 2013, available from:
http:/fwww.relworld.org/ducid/522f0efed.btml, p, 12, and OSAW, Reception conditions in ltaly, pp. 4-5.
General Comment No. 20 (1992} on the prolibition of torturo or other crucl, inhumaa or degrading treatment
or punishment. i .
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have seen that the risks faced by the applicant were real and individual enough to fall within tho
scope of article 3 of the European Convention.?

34 Inits inadmissibility decision in the case of Samsam Mohammed Hussein and Others v.
the Netherlands and Italy,'® the European Coutt stated that the return of the applicant, & single
Sorali woman with two children, from the Netherlands to Italy would not amount {o a violation
of article 3 of tho BEuropean ‘Convention. However, the Court noted that the Netherlands
authorities would give prior notice to their Italian counterparts of the transfer of the applicant and
her children, thus allowing the Italian authorities to prepare for their arrival. The Court further
noted that the applicant, as a single mother of two small children, remained eligible for special
consideration as & vulnorable person, as to admission to reception facilities for asylum seekegs,!!
In Tarakhel v. Switzerland, the European Coutt congidered that if the family was o be relurned
to Italy without the Swiss authorities having first obtained individual guarantees from the Italian
authorities that the applicants would be taken charge of, especially the children, therec would be a
violation of article 3 of tho European Convention.'?

3.5  Therefore, if the author and her son were to return to [taly, thsy would be at a real risk of
facing inhuman and degrading treatment contrary to the best intercst of the child because, based
on her previous experience and subsequent developments, they would bs exposed (o destitution

. and homelessness, with no prospects of finding & durable humanitarian sohuion. The author

draws attention to her status 3 a single mother with a new-bom child and recalls that she did not
receive any assistance or suppott from the Italjan authorities in securing basw needs sicl as food,
housing, finding work or being integrated into the Iialian sooiety.

_ Stato party’s observations on admissibility and the merits
“ 41 On 18 August 2016, the State party submitted its observations on admissibility and the

15

merits of the communication. It submity that the communication is not substantiated, as the authot
has not demonstrated any possible breach of the Covenant if deported to Italy.

42  The State party describes the structure, composition and fanctioning of the Refugee
Appeals Board,'? a8 well as the legistation applying to asylum proceedings.'* Regarding the
admissibilily of the communication, the’ author has failed to establish a prima facie case for the
purpose of admissibility under article 7 of the Covenant, in the absence of substantial grounds for
believing that she is in danger ot being subjected to inhuman or degrading treatment if deported
to Italy.

4.3 . Regarding the merits of the communication,- the author lins failed 10 establish that her
refurn to [taly would constilute r violation of article 7 of the Covenant. According to the
Comumittee’s jurisprudence, States parties are under an obligation not to extradite, deport, expel
or otherwise remove a person from their territory where the necessary and foresceable
consequence of the deportation would be a real risk of irreparable harm, such as that contemplated
by article 7 of the Covenant, whether in the couniry to which removal is to be effected or in any
country to which the person may subsequently bo removed. The Committee has also indicated
that the risk must be personal and that there is a high threshold for providing substantial grounds
10 establish that a real risk of irreparable harm exists.'®

4.4 . The State party recalls that it cannot be required that the relevant asylum seckers will have
oxactly the same social living standaeds as the country’s own nationals, The core of the protection
concept is that the persons must enjoy pérsonal safety, both whon they enter and when they stay

Application No. 30696/09, judgient of 21 January 2011, para. 359.
Application No. 27725/10, dudgmcnt of2 Apnl 2013,

Ibid., pama. 77.

Application No, 29217712, Judgmant of 4 November 2014, para. 119.

Obah Hussein Ahmed v, Denmark (CCPR/C/] l?IDf2379/20 14}, paras, 4.1-4.3,
Sections 7(1) = (3) and 31(1) and (2} of the Aliens Act. -

X v. Denmark (CCPR/C/110/D/2007/2010), para. 9.2.
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in the first country of asylum. Moreover, it follows from both the jurisprudcnce of the Cominitiee
and the case law of the European Court of TTuman Rights that conditions in'Italy are not generally
of such nature that it will be contrary to article 7 of the Covenant to deport individuals to Italy in
pursuance of the principle of the couniry of first asylum.

4,5 The author claimed that, upon her return'to Ttaly, she and her son will not have access to
accommodation and will consequently be faced with bomelessness and destitution. This
submission has not been specifically substantiated or rendered probable and is also inconsistent
with the background information available on living conditions of recognized refugees in Italy,"
as well as with the author’s own experience, Afier assessing the relevant background material on
Italy, the Rofugce Appeals Board found that the general socle-economic conditions of refugees
granted residence could not independently Tead to the conclusion that the author could not be
referred to take up residence in Ttaly as her counlry of first asylum.

4.6  The background information iuvoked by the author'? does not contain new information on
tho poneral conditions in Italy for persons already granted residence that was.oot available to the
Curopean Court when il ruled in Samsam Mohammed Hussein and Others that the applicants’
return to Italy would not amount to treatment proscribed by article 3 of the European Convention.
Moreovet, tho author relies primarily on reports and other background material relating to
reception conditions in Italy that were relevant to asylum seekers, including refurnees under the
Dublin Regulation, aud not to persans — like herself — who had alrcady been granted subsidiary
protection. " '

4.7 As to the anthor's social background, the report of the asylum screening interview
conducied by the Danish Immigration Service on — July 2015 reveals that'the author stayed
partially at reception centres and partially at a “help centre” in ——  during her stay in ltaly
from 2008 to 2015, she had a job during some periods of her stay in Ilaly, her residence permit
was renewed i least once and she received medical tredtment. She also had no problems with the
authorities, nor with private individuals or groups during her stay in Italy.

4.8 - Regerding the anthor’s reference to the decision of the European Court in Samsam

. Mohammed Hussein and Qthers, in that ruling, the Court reiterated that the mere retumn to a
_couniry where one’s economic position will be worse than in the expelling State party is not
sufficient to meet the threshold of ill-treatment proscribed by article 3. It stated that article 3
cannot be interpreted as obliging the States parties to provido everyone within their jurisdiction
with & home, and that it does not entail any general obligation to give relugees financial assistance
to enable thom to maintain a certain standard of living." Moreover, the Court indicated that in
the absence of exceptionally compelling bumanitarian grounds against removal, the fact that the
applicant’s material and social living conditions would be significantly reduced if he or she were
to be removed from the contracting Stato is not suflficient In itself to pive rise to a breach of article
3,20 Furthermore, it cannot be inferred from the judgment of the Court in Tarakhel v. Switzerland,
which concermed a family with the status of asylum scekers in Italy, that States are required to
obtain individual guarantees from the Italian authorities before deporting individuals or families
in need of protection who have already been granted residonce in Italy,

4.9  The Danish authorities consulted the Italian authorities in the summer of 2015 dbout the
possibility of asylunt seekers to enter Italy as their country of first asylum, The Italian authorities
confirmed that an alien with a residence permit for Ttaly who is recognized as a refugee or has
profection status can apply for a renewal of the residence permit upon re-entry into Kaly, even
afier the expiry of the residence permit. Also, an alien whosa residence permit has expired may

B Including materal published by the UNHCR, AIDA and the Swiss Refugee Council (OSAR),
" In purticular the OSAR report of October 2013 and the June 2015 report published by the United States
Department of Statc. ;
% The December 2012 report published by the Buropean Courcil on Refugees and Exiles, the ATDA report of
- May 2013, and the June 2013 report published by tho Josuit Refuges Service Eurfope.
¥ Samsam Mohammed Husseln and Others v. the Netherlandys and ltaly, para. 70.
¥ [bid., para. 71. .
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lawtully entor Italy for the purpose of having his or her residence permit renewed. However,
during the asylum screoning interview of —July 20135, the author declared that she considered it
a bothersome process to renow her residence permit because she had to go to the immigration
office and quoue up for a long time. When the author was asked why she had not had her most
recent Italian residence permit renewed, she replied that she should have applied for a new
regicdenco permit on —July 2015, but she had other plans for that day. The European Court of
Human Rights has also ruled on several occasions that Italy can serve as the counfry of first
asylum for'persons whose residence permits have expired and for persons with children.®

4,10 The Refugee Appeals Board also found that the circumstance thatthe author's son had not
been registered in ltaly because he was born in Denmeark could not lead to a different evaluation
of her case. There was no basis for assuming that it would not be possible for the author to have
her son registered in Italy. The author herself declared at the asylum screening inlerview that her
pregnancy had been confirmed by a general practitioner in Italy, reason for whigh it must be
assumed that it is not unknown to the Ttalian authorities that the author was about to give birth to
a child. T

4,11 Based on background information on Italy available to the Refugee Appeals Board and
the information provided by the author to tho Danish Immigration Service, the State party contests
the author’s allegationy that she had not received assistance or support [rom the Iialian authorities,
in securing basic needs like food, finding work or being granted residence at any time since she
received her residence permit, A December 2015 update of the AIDA country report on Italy
indicales that refugees and aliens granted subsidiary protection — as in (he author’s.case ~ have
the same right to medical treatment as Italian nationals.? It further appears that asylum seekers
and beneficiaries of international protection benefit from free of charge health services on the
basis of a self-declaration of destitution. It also appears that the right to medical assistance is

- acquired at the moment of the registration of the asylumn request and that this right remains

applicable even in the process of the renewal of the permit of stay. This background information
is confirmed by the author’s bwn information on her stay in Italy, given that she declared at the
asylum screening interview that she had braces fixed to her teeth while in Italy, free of charge
through the public dental health service. She also declared that she was in good liealth, that she
did not suffer from any chronic diseases, and that she had not received treatment for any diseases
during her stay in [taly. However, she mentioned that she received incdical assistance in
connection with her pregnancy.

4.12  As to the author’s possibility of becoming integrated in the Italian society, the author
gtated during her screcning interviow that sho had passed elementary school-at a single annual
course in Italy and had subsequently studied for one year at the Hotel School in Italy. As regards
the author’s fear of living on the streets, she mentioned during that interview that she had
repistered with a help centre in .» Where it was possiblo to achieve accommodation as
from 7 pm until 7 um the following day. She also declared that she imagined that it would have
‘been troublesome for her to find other accommodation if she failed to make it to the help centre
by 7 pm. In her communication to the Commitiee, the author also referred to the harassment
experienced on the streets, byt during the screening interview she stated that she had no conflicta
with the Italian authorities, private individuals or groups during her stay in Italy.

© 4,13 As lo the author’s assumption that she and her new-bom son arc in 2 vulnetable. situation,

2

)

the State party observes that being a beneficiary of subsidiary protection in Italy gives her the
option to look for work to make a living and support herself and her son. While the author has
mentioned in her communication to the Commitiee that she applied for jobs in vain in Italy, she
declared at the asylum screening interview that she had worked for an old lady for four months,
until that person passed away. She carmot be considered a single mother either because, according
to her own statement, she is married, and her husband, who is also the father of her son, is still in

Besides Samsam Mohammed Hussein and Others, the State party also rofers to the Court’s inadmissibility
decision in A.T.H. v. the Netherlands.
Available from: https:/fwww.asylumineurope.org/reports/countryfitaly, pp. 83 ss.
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Italy. Moreover, according to her communication to the Committee, she had established contact
with and received support from local relief organizations, The author also stated to the Denish
Immigration Service that the reason why she chose to leave Italy afler having stayed in the
country for several years was that sho had learncd that she had family members living in
Denmsrk, For the State party, the circumstance that some of the author's family membets are

-living in Denmark caunot lead to the conclusion that she risks being subjected to ill-treatment in

Italy contrary to article 7 of the Covenant,

4.14 In conclusion, Italy can serve as the country of first asylum for the author and her child
und, accordingly, their deportation to Italy would not entail a violation of article 7 of the
Covenant. Tho communication has not brought to light any new, specific information about the

. author’s situation, Heér allegations that she has been subjected to harassment dnd that she fears to

H

]

become homeless and not bcing able to receive assislance from th._* Italian suthorities are
unsubstantiated, Such a fear is not supported by her prior experience in [taly nor by the
background information, In addition, according to the Committee’s established jurisprudence,®
important weight should bo givon to the assessment conducied by the State party, unless it is
found that the evaluation was clearly arbitrary or amounted to a denial of justice.

Author’s comments on the Strte party’s observations on admissibility and the merits

5.1  Inhor comments of 12 October 2016, the author maintains that her return to Italy with her
minor son would constitute a breach of article 7 of the Covenant and submits that the State party
has failed to provide sutficient grounds to consider the communication as being manifestly ill-

founded. ‘According to the UNIHCR position on the standard of proof, “[tThe decision-maker .

needs to decide if, based on the evidence provided as well as the veracity of the applicant’s
statementy, there is @ ‘reasonable likelihood’ that the claimant has a well-founded fear of
persecution.”* That view was latcr adopted by other international organs, most recently by the
Commitiee on the Elitninztion of Discrimination against Women, which held in its general
recommendation No. 32 (2014) on tho gender-relatod dimensions of refugee status, asylum,
nationality and statelesmess of women that “[t]he threshold for accepting asylun applications
ghould be meagured not against the probability but against the reasonable likelihood that. the
claimant has a weli-founded fear of pbraecutlon or that she would be exposed (o persecution on
relurn.”

5.2  The Refupce Appeals Board hes failed to assess whether the author’s child can be
registered in Dermark and if the Etalian authorities know about him, It has also not sufficlently
substantinted whether the author and her minor son can enter lawfully and take up lawfil
residence in [taly. SHe emphasizes that hor stay in Ttaly was insccure and inconsistent. She was
ouly offered accommodation from 2008 to 2009, when she was 17 yeais old and an asylum
seeker. Afler being granted residence permit, she was asked to leave the centre, The work she
percformed in Italy was illegal and offered to her by the Somalian network to which she has no
longer connection. She stayed at shelters which wera open only from 7 pm to 7 am and she was
never offercd any help by the nuthorities. If she goes back to Italy, she will be more vulnerable
with her minor son. Those shelters are not sultable for a small child, and the State party has not
sufliciently proved that thoy will not be faced with homelessness and destitution upon return,

P.T. v. Denmark (CCPR/C/113/Df2272/2013), para. 7.3; K. v, Denmark (CCPTYC/114/D/2393/2014), pares.
7.4 and 7.5; N. v. Danmark (CCPR/C/114/D/2426/2014), para. 6.6; Mr. X and Ms. X v. Denmark
{(CCPR/C/112/D/2186/2012), para. 7.5; und Z. v. Denmark (CCPR/C/114/D/2329/2014), para, 7.4,
UNHCR, “An Overview of Protection Tssues in Europe Lepisintive Trends and Positions Taken by
UNHCR", FEuropean Series 1, no. 3 (1995), p. B7 .(alse available ~Fom:
http:/Awww.unher orglpubllcauouslcumscrics/%cﬁScl e2foverview-protection-issuss-europe- legisluuva-
irends-positions-taken-unher, himi),

Para. 50(g).
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5.3 Inthe author's cass, it is not a question ofthe author’s material and socinl conditions being
reduced, but simply a question of access to minimum standard living conditions. The Commnitize
also stressed in Jasin that States parties should give sufficient weight to the real and personal rigk
a person might face if deported rather thari rely on general reports and on the assumption that, as
the author had benefited from subsidiary protection in the past, she would, in principle, be entitled
to work and receive socinl benefits,* Alsp regurding her son’s registration in Italy, the State patty
should have undertalen a necessary and individuatized examivation of the risks.

5.4 - As to the fact that she has not renewed her residence permit, the authior submits that she
was every day struggling fo find a job and housing. Whenever possible, she worked illegally as
a cleaning lady, thus money for food was more important than the renewal of a residence permit
that had not helped her during her stay in Italy.

5.5  Astoler previous experience in Italy, the author. mentions that she recelved braces for her
teeth when she was 17 years old and only because her teacher helped her, This does not amount
to & persopal and general guarantee that she will receive the.necessary medical treatment upon
return. Moreover, the State party’s assumption that she recsived medical treatment, was
integrated and ‘was eligible for housing refers to her early years in Italy, when she was 17 years
old and thus teken care of as a minor. 1t does not mean that she will teceive the same assistance
at present, when the Italinn asylum system is flawed due to the mass influx of refugees. This
information is thus irrelevant.

5.6  As to her vulacrability, the author invokes the Jusin precedent to claim that the Danish
authorities should have taken all circumstances into account instoad of basing their decision on
the assumption that, having lived in Italy for several years, she is likely ablo to take carc of herscll
and her son. The author has not had any contact with her husband, who has not shown any interest
in herself ot in their son. Even if she doos not wish any longer to be married, religious and cultural
traditions prevent her from filing for divorve.

5.7  Finally, as to the State party’s denial of her fear of becoming homeless and not bemg able
to receive assistance from the Italian authorities, the author invokes the UNHCR position in the
sense that “[a] fear must be well-founded, but this does not mean there muygt have been actual
persecution'.* :

Additional submission from the State'party

6.1 On 13 June 2018, the State party provided further observations to the Commiitee,
generally referring to its observations of 18 August 2016.

6.2  Whilo in a number of cases against Deamark, the Committee has found that decisions of
the Refugeo Appeals Board in respect of transfer of authors with minor children to Ttaly amounted
to a violutian of the Covenant, thaso findings cannot lead to a differcat cutcome in the present
case. The case law of the Refuges Appeals Board and the Board's assessment of the conditions
- of authors with minor children to be transferred to Taly arc consistent with the case law of the
European Court of Human Rights. Thus, eccording to its inedmissibility decision in E.T. and N.T.
v. Switzerland and Italy,*® the European Court does not require individual.guarantees from the
Italian suthorities, The State party observes that thie National Operational Aliens Centre
. (Udleendingecenter Nordgjelland) of the North Zealand Police (Nordsfaellands Folitiy will notify

¥ Warda Osmun Jaxin et al, v, Denmerk (CCPR/C/114/D/2360/2014), para. 8.9,

1 UNHCR, “An Overviow of Protcction lssucs in Europe chula.two Trends and Positions Taken by
UNHCR?, p, 87. :

B Jasin el al. v. Denmark, Abdilafir Abubakar ANl and Mayu! Al Mokamad v. Denmphk
(CCPRIC/16/D/2409/2014); YAA. and F.HM. v. Denmark (CCPRIC/N19/D/2681/2015); Raziyeh
Rezaifar v. Dempark (CCPR/C/N19/D/2512/2014); end Hibay Said Hashi v. Denmark.
{CCPR/C/120/D/2470/2014). E

¥ Application no. 79480/13, 30 May 2017.
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the Italian authorities of the deportation in advance and collaborate with the Italian authoritics on
the deportation of thc suthor and her son, The Europeam Court has previously approvcd this
practice®?

6.3  Inits observations of 18 August 2016, the State party addressed the jssue of renewn] of an
expired residence permit, In its decision in E.T. and N, T, the European Court considered that the

. fuct that the second applicant was born outside of Italy was not a bacrler to his removal to Italy.
The Refugee Appeals Board also took into accourit the author’s previous experience in Italy. The.

- -author has thus not identified any procedural defects in the Board’s decision. ’

6.4 The Stat party finally refers to a recent judgment of the European Coust, which recalled
the general principles that it is for the domestic authorities to assess the ovidence befors them.) |
In the present case, no information has-been adduced which would be new whert compared (o the
information available when the Refugee Appeals Board made its decision. -

Additional submission from the author

7. On 10 Septembor 2018, the author réiternf.ed her observations and referred to the Views
cited by the Statc party? arguing that the State party’s analysis of this jurisprudence was not
thorough, and that it should rather be interpreted in her favour.

Issues and pracecdings before the Committee

Consideration of admissibility

8.1  Before considering any claims contained in 2 communication; the Commitiee must decide,
in accordance with rule 93 of its rules of procedure, whether it is admissible under the Optional .
Pratocol.

8.2 The Committee has ascertained, as roquired by article 5(2)(&) of the Optional Protocol,
that the same matter i3 not being examined under another procedure of international investigation
or settlement. :

83  The Committes notes the author's claim that she has exhausted all effective domestic
remedies available to her, In the absence of any objection by the State party in that connection,
the Committee considers that the réquirements of article 5(2)(h) of the Optional Protoco! have-
bean met,

84  TheCommitter notes the State part}"s challenge to the admissibilily of tho comtnunication
an the grounds that the suthor's claim under article 7 of the Cavenant is unsubstantiated.
However, the Committee considers that, for the purpose of admissibility, the author has
adequately explained the reasons for which she fears that her forcible return to Italy would result
in a. risk of treatment in violation of article 7 of the Covenant. As no other obslacles lo .
admissibility exist, the Committee declaros the communication admissible and proceeds with its
consideration of the merits, .

Consideration of the merits

9.0 The Committee has considered the present conununication in the light of all ‘the
. information mads available to it by the parties, as required under article 5(1) of the Optional
Protocol. -

¥ See, inter alia, Eurapean Courf’s declsion in F.M. and Others v Denmark, Application no 20159/16, 13 -
September 2016,

3 Europesan Court of Human Rights, X v. Sweden, Application no. 36417/16, 9 Jnnuary 2018, puras, 47-51.

3 Sconote 30 above,
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9.2  The Committee notes the author’s claim that deporting her and her new-bom child to Lialy,
based on the Dublin Regulation principle of first couniry of asylum, would expose them to arisk
of irreparable harm, in violation of article 7 of the Covenant.

93 . The Committee recells its general comment No. 31,3 in which it rofers to the obligation
of States parties not to extradite, deport, expel dr otherwise remove a person from their territory
when thers are substantial grounds for belisving that there is'a real risk of irreparable harm such
as that conterplated by article 7 of the Covenant, The Committeo has also indicated that the risk
must be personal® and that there is a high threshold for providing substantial grounds to establish
that a real tisk of irreparable harm exists.?® Thus, all relevant facts and circumstences must be
considered, including the general human rights situation in the author's conntry of origin.*® The
Committee recalls that it is generally for the organs of States parties to examine the facts and
evidence of the case In order to determine whether such o risk oxists,” unless it can be established
that the assessment was clearly arbitrary or amounted to a manifest error or denial of justice.

0.4  The Committee notes the author’s allegation that Italy granted her subsidiary protection
in 2009 including & residence permit valid for three years, following which she was asked to leave
the asylum center, and that despite having allegedly sought essistance from the Jocal avthorities,
she did not receive any social or housing support and was left without shelter or means of
subsistence. The Cominiltee further notes the author’s previous expetience of an unsafe
cuvironment and violence, typical in terms of the living conditions of homeless asylum seekers
in Italy. - ' 1 -

9.5  Furthermore, the Committee notes that the author has relied on various reports on tho
goneral situation of asylum seeléers and refugees in Italy, highlighting the chronic lack of
available places in the reception facilities for asylum seskers and beneficiaties of intcrnational

~ protection. The Committes notes in particular the author's submission that returnees, like herself,

who bad already been granted a form of protection and benefited from the reception facilitics
when they were in [taly are no longer entitled 1o accommodation in the public recoption centors
for asylum seekers and experience severe difficulties accessing health services (para. 3.2).

9.6 The Commitice also notos the finding of the Danish Refuges Appeals Board that Italy
should be vonsidered. the first country of asylumn in the present case and the position of the' State

" party that such a country-is obliged 1o provide asylum scekers with basic human rights standards,

although it is not required that such persons havo the same social and living standards as nationals
of the country (para. 4.4). The Commitice further notes the State party’s submission that the
prohibition of torture and inhuman or degrading treatment or punishment cannot be interpreted
as obliging States parties to provide everyone within their jurisdiction with o home nor as
entailing any general obligation to give refugees financial assistanoe to enable them to maintain
o certain standard of living.*® The Committee finally notes the information submitted by the State
party according to which refugees granted subsidiary protection have access io health-care
setvices on the same terms ag ltalian nationals and benefit from free of charge health services.on
the basis of a self-declaration of destitution. '

9.7 -The Committee recalls that States parties should, when m.viewin,g. challenges to desisions
to remove individuals from their tetritory, give sufficient weight to the real and personal risk such

3 General Comment No, 31 (2004) on the nature of the general legal obligation imposed on Steces parties to

the Covenant, pura. 12,

¥ K. v, Demmark, para. 7.3; B.T. v. Denmark, pare. 7.2; and X, v. Denmark, para. 9.2,

¥ X v, Sweden (CCPR/C/103/D/1833/2008), para. 5.18.

¥ 1bid. Also sea X. v. Denritark, para. 9.2 .

3 Pillai e ol v. Canada (CCPRICAOL/D/IT63/2008), para 114, and Lin v~ Ausiralia

(CCPR/C/107/D/1957/2010), pard, 9.3,

¥ Sce, for example, K, v. Depmark, para, 7.4
9 Tarakhel v. Switzerland, para. 95,
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individuals might face if deported.*® In patticular, any evaluation of whether individuals are likely
to be exposed to conditions constituting cruel, inhuman or degrading treatinent in violation of
article 7 of the Covenant must be based not only on an assessment of the general conditions in
the receiving country, but also on the individual circumstances of the persons in question. Those
circumstances include fuctors that increase the vulnerability of such persons and that could
transform a situation that is'tolerable for most into an intolcrable one for others. They should alsa
take into account, in cases considered under the Dublin Regulaiion, the previous experiences of
the removed individuals iu the first country of asylum, which may underscore the special risks
that they are likely to face and may thus render their return to the first country of ssylum a
patticularly traunatic experience for them.”

9.8  The Committee notes the information provided to the State party by the Italian authorities
in 2015, atcording fo which an alien who has been grarited residency in Ttaly as a recognized
refogee or has been granted protection status may submit a request to renew his or her expired
residence permit upon re-ontry into Italy. The Committee further notes the author’s claims, based
on her personal circumstances, that despite being previously granted residency in Italy, she would
face intolerable living conditions there, 1t also observes that in ber asylum screening interview of
—s July 2015, tho author declared that she wanted to apply for asylum in Deomark rather thao in

Italy becauso her parents, whom she had not seen for six years, were in Denmark and because she

could not find a job in Italy.

. 9.9  The Committee observes that the materlal before it, as woll as general information on the

0

at
42

situation of refugees and asylum seakers in Taly, indicate that there may bo a Jack of available
places iu the reception facilities [or asylum seekers and retumees and thut they are ofien in poor
sanitary conditions. According to those sources, the returnees like the author may not be eqtitled
to accommodation in the centres for usylum seekers as she alrendy benefited from the reception
facilities when in Italy. Although beneficiaries of protection arc gbnerally entitled to work and
enjoy social rights in Italy, tho Cominittee observes that its social ystem is in general insufficient
to attend to all persons in need, The Committes also observes that the Bodrd held that during her
previous stay in Italy, the author was able to find work and accommeodation for periods of time,
fo access medical and educational services, and that she is in good health. Also her husband, who
is the child's father, lives in Italy, Furthermore, the Committée notes that the author has not
explained why she would not be able to seek the protection of the Italian authorities in case of
her eventual unemployment, Notwithstanding the fact that it iy diffioult in practice for refugess
atd beneficiaries of subsidiary protoction to have access to the labor market or to housing, the
author hes fhiled to substantiate a real and personal risk upon return to Italy. The fact that she
may possibly be confronted with serious difficulties upon roturn by itsell does not necessarily
mean that ghe would be in a specinl situation of vulnerability — and in a situation significantly
different tc many other refugee families — such as to conclude that her return to Italy would
constiute a violation of tha State party’s obligations under article 7 of the Covenant,?

9,10 The Committee further considers that although the author disagrees with the decision of

the Stete party’s suthorities to return her to Jtaly as her country of first asyium, she has falled to

explain why that decision is manifestly unreasonable or arbitrary. Nor has she pointed out any
procedural irregularities in the procadures before the Danish Iomigration Service or the Refugee

-Appeals Board. Accordingly, the Committee cannot conclude that the removal of the author to

Italy by the State party would constitute & violation of article 7 of the Covenant,

9.11  Without prejudice to the continuing responsibility of the State party to take inlo account
the preseat siivation of the country to which the author would be deported, in the light of the
availsble information régarding the author’s personal ciroumstances, the Committee considers

See, e.p., Pillal et al. v. Canada, puras. 11.2 and 11 .4; and Abdilafir Abubakar All and Mayul Ali Mohamuad
v. Denmark, paro. 7.8,

Sev, g, Y.A.A and F.HM. v. Denmark, para, 7.7.

See RIH and SMD. v. Denmark (CCPRJCJI20ID/2640/20|S), para. 8.6, and B.MJ and NAK,
v. Denmark (CCPR/C/ 118in2569/20|5), para. 8.6

11
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that the iuformation before it does not show that the author would face a personal und real risk of
treatment contrary to article 7 of the Covenant if she were removed ta Italy.

10.  The Committee, acting under articlo 5(4) of the Optional Protocol to the Covenant, is of
the view that the author’s removal fo Italy would not violate her rights under atticle 7 of tho
Covenant. The Committee, howover, ia confideat that the State party will duly inform the Italian
authorities of the author's removal, in order for the autlior and her child to be kept together and
to be taken charge of in & manncr adapted to their needs, especially taking inlo account the age

. of the author’s son.
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Individual Opinion of Mr. José Santos Pais (dissenting)

1. T regret not being able (o share the Committes’s deoision, sccording 1o which removal of the
author and her son to Italy would not violate their rights under article 7 of the Covenant. Quite
surprisingly, circumstances in this cage are very similar to those of recent communication
2575/2015, A —v Denmark, in which the Committee concluded instead for a violatioh of article
7. : '

-2. The author, who fled Somalia and applied for asylum in Italy in 2008, presents the
communication on her own behalf and on behalf of her son. Granted subsidiary protection by
Italian euthorities and issued a residence permit, author was then informed ghe could no longer
stay at a reception centre. She was only 17 years old and therefore for a loag period of time spont
the night at a shelter “help centre”, where she could stay at night if they had a place for ber. But
if she amrived too late and there was no more room, she had to sleep on the streets. Author, for
geveral years, sought for help from Italian authorities, and tried to find housing or a regular job,
but without success. She thorefore faced destitution and was completely dependent on the help:
from volunteers and the one meal she received at the help centre, Shy also experienced ropeated
harasament from young persons on the streets, When she became aware, in 20185, that her family
(mothor, father and six siblings, all with residence permits) resided in Denmark, ho loft Italy to
g0 1o Denmark, where she arrived pregnant, Her son was bom thore in 201 3

3. Her family bas been a greal suppott to author ever since and helped her in taking care of her
baby. She has thus an all-envompassing and reliable family environment in. Denmark. On the
contrary, if returned to Italy, such family environment would cease to exist, since author docs not
have a good celationship with her husband, who stayed in Italy and does not want to assume the
role of father of the born child.

4, Author and her son would thus face, *if returned to Italy, intolerable living conditions,
exceptional hardship and destitution, similar to the ones the author has prckusly experienced
there, amounting to a real and persona! risk of irreparable harm. There is indeed a real risk of
ending vp living on the streels or in precanous and unsafe conditions, partlcularly unsuitable for
young children,

5. In the present case, Denmark has failed to adequately assess both author’s personal past
oxperience in Italy, where she has faced homelessness and destitution, and the foreseeable
consequences of forcibly returning her there, not giving due consideration 1o her particular and
increased vulnerability, 2 singlo mother, with a new-born child. It also failed to verify whether
author and her son would have cffective access to financial, medical and social assistance, as well
as being protected from risks of attempts for their personal safety. It would however be relevant
to determine whether author would actually be able to find accommodation end provide for
herself and her child in the absence of assistance from Italian authorities, in particelar as she is a
single parent who will have.to ook for & job and yet to Jook aller her child, given that the father
hay not shown any inlerest ot resotrees in providing for thcm, has no home or job, and often lives
on the streets,

6. In particular, Denmark f'ailed (o seek offcctive assurances from Italian authorities that author
and ‘her son would be received in conditions compatible with their status as asylum seekers
ontitled to temporary protection and guarantees under article 7 of the Covenant and it also did not
request [taly to undertake: (a) to renow author’s residence permit as part of subsidiary protection
and 1o issue a penuit to her child; and (b) to receive suthor and her son in conditions adapied to
the child’s age and the family’s vulnerable status cmnblmg them to be kopt fogether if remaining
in Iialy.

7. Denmark has most importantly failed to take into consideration the need to respect the nght of .
author's son, under art. 24 of the Covenant, to adequate measures of protection, since he was born
in Denmark and has several relatives residing thore. Returning the child to Italy, where he has
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never been, fails completely to have the bests interests of the child as a primary consideration, a3

imposed by art. 3 of the Convention on the Rights of the Child to which Denmark is a party.

8. Tinally, Denmark has failed to consider present general buman rights and palitical situation in
Ttaly, especially anti-migeation policies set-up after lnst general oloctions and the parficular

difficult economic conditions that country is facing within the European Union,

9. I would therefore have concluded for a violation of article 7 of the Covenant, since Denmark
has failed to conduct a thorough and sufficient evaluation of whether author and her son would
be exposed to conditions constituting cruel, inhuman or degrading treatment if returned to Italy,
thus rendering this retum & particularly traumatio experience for them, especially for the child.
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Opinion individuclle (dissidente) de M, Olivier de Frouville

1. Ces consiatations s'inscrivent dans Ia lignée d'une jurisprudence du Comité des.droits de
I'Homme désormals bien établic, qui concerno les renvois de personnes demandeurs du statut de
réfugié ou bénéficiant d’une protection subsidiaire entrc dewx pays de I'Union curopéenne,
Toutes les affaires présentées au Comité concernent un soul Etat partio, le Danemark, Dans une |
mejorité de cas le pays de renvoi est I'Italio, Le Comité a fixé un certain nombre de principes
applicables & ces affaires & partir de ses constatations datis I’affaire Warda Osman Jasin c.
Danemark, adoptées le 22 juillet 2015431. Ces principes sont acceptés par la majorité des
membres du Comité, mais I’application & certains cas d’espéce continue de diviser ses membres,

2. Conformément 2 sa jurisprudence générale en matiére & loignement du territoire, le Comité
accorde un poids considérable & 1'appréciation par les autorités nationales d’un risque réel et

- personuel de préjudice tel qu'envisagé aux articles 6 et 7 du Pacte. Lo Comité considére qu'il
appartient généralement aux organes de P'Etat d"apprécier les faits et les preuves eit vue d'établir
Pexistence de co risque, & moins que cette évalualion ne soit clairement arbitraire ou ne 80it
constitutive d’un déni de justice, ’ ' '

3. Par ailleurs, pour ces affaires en particulier, le Comité a défini quatre ¢léments d’appréciation.
Le premier élément concerne la situation dans le pays de renvoi s’agissant de Vaccucil et de 1
priss ewvcharge des demandeurs d’asile ou des personnes bénéficiant de la protection subsidiaire,
Le sccond élément a trait & ’expérience passée des personnes concemnées dans le pays de ranvoi
et par conséquent au traitement auquel ces personnes peuvent s’attendre en cas de retour dang ce
pays. Le troisidme élément porte sur Ia situation de vulndrabilité dans laquelle I’auteur se trouve
au moment do I'examen dc la demande pa? le Comité, situation A laquelle participo le fait d'éire
responsable d'enfants mincurs, dont intérét supérieur doit 8tre diiment pris en compie dans la
décision. Enfin, le quatridme et dernier dlément est Ia question de savoir si I'Etat partie 8 ou non
cherché & obtenir de In part de 1’ Etat de renvoi des assurances que les personnes concetmées seront
prises en charge dans des conditions compatibles avec leur situntion mais aussi, lorsque les
euteurs sont agcompagnés d'enfants mineurs, qu'ils soient accueillis dans des conditions adaptés
& I"dge des enfants et & la situation do vulnérabilité de 1a famille, sans les exposer  unrisque de
refoulement indirect, - : '

4. Lorsque lc Comité parvient & la conclusion que ’apprécintion des autorités nationales est
clairement arbitraire dans le cas d’espéee, il juge qu’il y aurait violation si I’Etat renvoyait les
auteurs sans demande d'assurance telles que spécifides par le Comité dans les motifs de ses
constatations. Autrement dit, il s’agit toujours d'une violation potentielle, que I’Etat-pourrait
éviter en procédant A une demande d’ussurances personnalisées, selon les conditions fix€es par
le Comité. 1l faut remarquer que, malheureusemont, depuis que le Comité est saisi de ca type
d'affaires, le Danemark n’s jamais formulé de telles demandes.

3. J'estime que le Comité n’a pas correctement appliqué sa jurisprudence au cas particulier de
I'espéce. Au titre des conditions dans le pays, le Comité prend note ‘des différents rapports
présentés par I"autour et mentionnés dans Je paragraphe 3.2., dant il ressort que les personnes qui
refournent en Italie alors qu'elles y ont déja rogu une forme de protection n’ont pes droif A un
hébergement dans les structurcs d’accueil et qu'il n'’existe pas de procédure légale pour [dentifier
les personnes vulnérables. Des rapparts plus récents montrent qu'il n'y 2 pas eu d’amélioration A
cet égard ot qu’au contraire, des probldmes syslémiques persistentd42, L'expérience passée do
Pauteur ost malbeureusoment comparable & celle d’autres cas que le Comité a e & examiner :
aprés avoir reu:son permis de séjour, I’auteur a &té informée qu’elle ne pouvait plus rester dang
. le centre d’accueil pour réfugiés, alors méme qu’elle était encore mineurs. Entre 2009 et 2015,
ello s donc vécu dans une situation d’extréme précarité, dormant dans la rue ou dans des centres

! Comm. n°2350/2014, :
1 Cf. OSAR et Danish Refugee Council, s Mutual Trust Enuugh ? The situation of persons with apecial
rcception needs upon return o Ttaly, 9th February 2017, .
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d'hébergement et travaillant de temps & autres illégalement. Sur le plag personuel, Pauteur s¢
trouverait particuliérement vulnérable si elle devait retourncr en Iialie, en fant que mére isolée

" d’un enfant en bas-Age né au Danemark, alors méme que lo reste de sa famille réside 1égalemont

dans ce pays (part. 2.4.) L’auleur a par afllenrs clairement expliqué qu’elle n'a aucun contact avec
son mari, resté en Italie, que celui-ci n’a pas montré le moiridre intér@t pour elle ou pour Jeur fils
et que seul e poids des traditions I'empdche de demander le divorce (par. 5.6.) :

7. Enfin, A propos des assurances, ’Etat partie invoque deux décisions de la Cour éuropéenne des
droits de I'Homme : E.T. et N.T. ¢, Snisse et ltalic, dont il déduit que la Cour n’exigerait pas de
garanlies individuelles de la part des autorités italiennes, alors méme que dans cette allaire,
I'Italie a fait parvenir une letire garantissant Ja prise en charge des autours, ce dont la Cour a pris
banne note ; et F.M. et autres ¢, Danemark, qui concerne en réalité la procédure de renvoi au Litre
du Réglernent Dublin II et n’est donc pas applicable au cas d'espéce.

8. En définitive, 'appréciation par les autoritds nationales n’a pas pris en compte de maniéro

satisfuisante la situation porsonuelle der'auteur et de son enfant au regard de la situation générale .

des personnes bénéficiant d’une protection mibsidiaire en Italis et de ['expéricnce passée de
I'auteur dans ce pays: La décision est donc clairement arbitraire et il eat justifié que le Comité
constate unc violation potentielle de I’articlo 7 en cas de retour sans demande d'assurance.
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Opinién individual (disidente) de Ia Sra. Tania Abdo Recholl

1. La autora, sefiora F ——  Hussein, llegd a Lialia en 2008 desde Somalia, su pafs de
origen, y permanecié en un centro de asilo hasta 2009, cuando las entoridades italianas Je
otorgaron proteccion subsidiaria y permiso de residencia hasta 2012, por 1o cual debié abandonar
dicho recinto de acogida. Posteriormente su permiso de residencia fue exteadido hasta 20185,
aunque durante toda su estancia en Italis, a la autora le resulté imposible consolidar unas minimas
eondiciones de vida digna y conseguir un trabejo legal v estable, dependiendo su supervivencia
de mecanismos de ayuda, situacién agravada por hechos puntuales de violencia,

2. Es relevantc no perder de vists que la autora presentd la comunicacién en su nombre, pe;'o
también en el de su hijo. El pifio nacié en Dinamarca durants 2015, luego de que la autora
abandonara Italia al enterarso de que st familia — padre, madre y seis hermanos — residin
legalmento en ese pals; esa familia es Ja quo ha apoyado efectivamente a la autora, brinddndole
contencion y colaborando oon el cuidado al nifio, doténdole de afecto en un entorno familiar a
diferencia de la conducta del padre, residente en Italia, quien nunca construys un vinculo con st
hijo. No obstante, estas circunstancias fueron obviadas por las antoridades al momento de analizar
la solicitud de agilo prescntada.

3. Tales hechos han generado, claramente, un estado de incestidumbre con relacidn al futuro de
la autora y del nifio, quien hoy a sus 3 afios habiendo sole conocido su vida en Dinamarca con
toda su familie, requiere de medidas de proteccion acordes a su condicién seg(n ol articulo 24
del Pacto y tiene ademés un reconocimiento juridico reforzado como sujeto da derechos por la
Convencibn sobre los Dorechos del Nifio; consecuentemeiite, es merecedor de una proteccidn
diferenciada a la que recfben los adullos, con lo que se busca que su inferds sea atendido como
suporior a cualquier otro interés legitimo para la toma de decisiones y resolucién de conflictos.

4. Lamentablemente, el nifio ha sido tratado como una extensién de la personalidad dc la autora
y no como sujeto de derechos, En el procedimiento deasilo, las decisiones administrativas
relacionadas con el hijo de la autora no han considerado de manera primordial su interés supetior,
siendo deseable que siompre que se deba tomar uwna medida que afecle a un nifio, ella
necesariamente deba incluir una estimacion de las posibles repercusiones, tanto positivas como
negativas, 4

3. El Estado paite no ha cumplido la obligacién de no extraditar, deportar, expulsar o rctirar de
ofro raodo a una persofia de su territorio cuando haya razones de peso para creer que existe un
riesgo real de provocar un dafio irreparable, segtin lo estableci la observacién goneral mim. 3 I,
pérrafo 12, para lo cual deberia considerarse, entre varias otras circunstancies, Ia situacién general
de los derechos humanos en Italia. En cfecto, las autoridades estatales obviacon verificar la
situacién de vulnerabilidad en la que la autora y el nifio estarfan en el supucsto de volver & dicho
pais. - k

6. Tawbpoco fueron debidamente evaluados el desarraigo inminente de la madre y del nific con.
la separacidn de I familia ampliada, 1a dificultad del procedimiento de ingreso y residencia legal
de la autora y su hijo en Italia, la siluacién incieria con respecte a cuestiones siocipeconbmicas,
el impacto negativo en el desarrollo de la identidad y personalidad del nifio, Y sobre todo, se
dejé de lado ol andlisis de la politica actual en materia migratéris del gobierno italiano (proteccién
de los inmigrantes vulnerables, figura de la protoccion humanitaria, criterio para las cxpulsiones,
requisitos para permanecer en los centros de acogida de inmigrantes, etc.), coo lo cual se concluye
que no existen garantias minimas para el retoro de la aptora y s hijo a Ital{a,

7. Cabe resaltar que la presente comunicacién tiene mucha similitud con casos antsriores
resucltos por €l Comité, on los cuales sé ha constatado 1a violacldn del articulo 7 del Pacto. Sin

L OMcién general nim. 31 (2004) del Comité dc Derechas Humenos, sobre la naturaleza de |n. obligacian
Juridica gencral impuesin @ log Estudos partes en ¢l Pucto
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embargo, si bion es potestad exclusiva de} Comité apartarse de su jurisprudencia, hacerln en ests
caso Implics — a mi criterio — establecer un precedente cuanto menos preocupante.

8. Ademés, &1 hecho de que el Comité de Derechos Humanos deba velar por la aplicacién del

. Pacto de Derechos Clviles y Politicos; no significa que deba oxistir una disociacién con criterios

dispensados por otros Organos creados en virtud de los tratados, siendo tmuy importante
considerar aspectos neurdlgicos do comités bermanos, teles como, por ejemplo, la aplicacién deI

interés supenor del nifio desarrollado en los pimafos precedenics.

9. Por tanto, a partir de los ﬁmdamentos expucstos, estimo que la falta de una valoracion
cuidadosa por parte de! Estado a propésito de la situacién concreta de la autora y.su hijo, con la

consecuente dencgacién del asilo y su retorno forzoso a Ilaha, expondrls 4 las victimas 8 la -

vulneracion del articulo 7 del Pacto



